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PREFACE. 

Thbsb  Reports  were  prepared  and  published  at  the  request 
of  gentlemen  of  the  Bar,  in  different  parts  of  the  Seventh  Cir- 
cuit ;  and  it  is  hoped  that  they  will  be  found  somewhat  useful 
to  the  Bench  and  the  Bar,  at  least  within  the  Circuit  Many 
of  the  important  cases  repotted,  were  taken  to  the  Supreme 
Court  for  revision,  and  the  decisions  of  the  Circuit  Court  in 
an  of  tiiem  were  affirmed,  with  the  exception  of  some  two  or 
three  decrees,  the  principles  of  which  were  mainly  affirmed, 
but  the  forms  of  entering  the  decrees  were  modified.  These 
modifications  are  stated  in  the  Reports. 

In  some  of  the  opinions  of  the  Court,  there  will  be  found  a 
similarity  to  the  opinions  of  the  Supreme  Court,  on  a  review 
of  the  same  cases.  This  arises  from  the  fact,  that  the  opinions 
in  both  Courts  were  written  by  the  Circuit  Judge;  who  does 
not  deenoL  it  necessary  to  write  the  opinions  delivered  in  the 
Circuit  Court,  over  again. 


JUDGES 

WHOSE    DECISIONS    ARE    REPORTED    IN    THIS    VOLUME. 

JOHN  McLEAN, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States, 
and  Judge  of  the  SeTenth  Circuit. 

HON.  JOHN  BOYLE, 

District  Judge  for  Kentucky,  who  died  in  1835,  and  was  suc- 
ceeded by  the 

HON.  THOMAS  B.  MONROE. 
HON.  JOHN  W.  CAMPBELL, 

District  Judge  for  Ohio  ;  who  died  in  1833,  and  was  succeeded 
by  the 

HON.  H.  H.  LEAVITT. 
HON.  JOHN  McNAIRT, 

District  Judge  for  Tennessee ;  who  resigned  in  1834,  and  wa9 
succeeded  by  the 

HON.  J.  BROWN. 
HON.  J.  HOLMAN, 

Distrid  Judge  for  Indiana. 

HON.  NATHANIEL  POPE, 

District  iudge  fcff  Illinois. 

HON.  ROSS  WH^KINS, 

District  Jttdge  for  Michigan. 
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JRULES  OF  CHANCERY  PRACTICE, 

ADOPTED  BY  THE  SUPREME  COURT. 

1.  RtTLSs  shall  be  held  monthly  in  the  clerk's  office,  on  the 
first  Monday  in  every  month,  for  the  purpose  of  entering  all 
proceedings  and  orders  which  may  be  entered  at  the  rules, 
and  which  are  not  taken  or  made  in  open  court.  The  rules 
shall  be  held  under  the  direction  of  the  clerk ;  but  either  of  the 
judges  of  the  court  may  make  or  allow  any  special  orders  in 
any  cause,  not  inconsistent  with  the  regulation  herein  pre- 
scribed, which  shall  be  entered  in  the  rule  book,  and  take 
effect  accordingly. 

2.  AQ  process  shall  be  made  returnable  to  the  next  succeed- 
ing term,  or  to  any  intermediate  rule  day  at  the  election  of  the 
party  praying  the  same,  and  the  return  of  the  said  process 
<<  executed"  shall  be  effectual  whereon  to  ground  any  subse- 
quent proceedings.  If  the  party  be  not  found,  a  copy  served 
by  the  person  having  the  same,  shall  be  left  with  his  wife,  or 
any  fitee  white  person  who  is  a  member  of  his  or  her  family, 
at  his  or  her  dwelling  house  or  usual  place  of  abode,  and  the 
trutti  of  the  case  shall  be  returned ;  and  where  such  process 
shall  not  be  executed,  the  clerk  is  directed  to  issue  other  sim- 
ilar process,  if  the  same  be  required  by  the  party  at  whose 
instance  the  original  process  was  sued  out ;  and  if  upon  such 
second  process  the  party  be  not  found,  a  copy  shall  be  again 
left  in  like  manner  as  hereinbefore  directed,  and  upon  a  sec- 
ond return  that  the  party  is  not  found,  and  that  a  copy  has 
been  left  as  is  herein  directed,  the  same  proceedings  may  be. 
had  as  on  process  returned  executed. 

3.  Where  any  person,  either  plaintiff  or  defendant,  in  any 
suit,  ^lall  be  dead,  it  shall  be  lawful  for  the  clerk  during  the 
recess  of  the  court  upon  application,  to  issue  process  to  bring 
into  court  the  representatives  of  such  deceased  person. 

4.  The  plaintiff  shall  file  his  bill  before  or  at  the  time  of 
taldng  out  the  rabpcena. 
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5.  The  plaintiff  may  amend  his  bill  before  the  defendant  or 
his  attorney  or  solicitor  hath  taken  out  a  copy  thereof,  or  in 
a  small  matter,  afterwards,  without  paying  cost ;  but  if  he 
amend  in  a  material  point  alter  such  copy  obtained,  he  shall 
pay  the  defendant  all  costs  occasioned  thereby. 

6.  The  day  of  appearance  shall  be  the  rule  day  after  the 
process  is  returned  executed,  or  after  the  second  return  of  a 
copy  left,  if  the  process  shall  not  be  executed,  when  it  is  re- 
turnable to  the  rules,  or  the  rule  day  next  succeeding  the  term, 
where  the  process  shall  be  returnable  to  a  term  of  the  court; 
and  if  the  defendant  shall  not  appeso:  and  file  his  answer  with- 
in thre^  months  after  tlie  day  of  appearance,  and  after  the  bill 
shall  have  been  filed,  the  plaintiff  may  proceed  to  take  his  bill 
for  confessed,  and  the  matter  thereof  shall  be  decreed  accord- 
ingly ;  which  decree  shall  be  absolute,  unless  cause  be  shown 
at  the  term  next  succeeding  that  to  which  the  process  shall 
be  returned  executed. 

7.  If  the  defendant  cannot  be  found,  it  shall  be  sufficient 
service  of  any  decree  nisiy  to  leave  a  copy  thereof  with  his 
wife,  or  any  free  white  person  who  is  a  member  of  his  or  her 
fiimily;  and  if  no  such  person  be  found,  then  it  shall  be  suffi- 
cient service  to  publish  the  same  in  such  newspaper  of  the 
district  as  may  be  designated  by  the  court,  for  such  time  as  the 
court  shall  direct. 

8.  All  process  shall  be  executed  by  a  sworn  officer,  or  affi- 
davit must  be  made  of  the  service  thereof,  when  executed  by 
any  other  person. 

9.  Every  defendant  may  swear  to  his  answer  before  any 
justice  or  judge  of  the  United  States,  or  a  conunissioner  or 
master,  or  other  person  appointed  by  the  court,  or  a  judge 
of  any  state  court,  or  territory,  or  justice  of  the  peace,  or  no- 
tary public  of  any  state  or  territory. 

10.  If  the  defendant  does  not  file  his  answer  within  three 
months  after  the  subpcBna  be  returned  executed,  or  afl»r  a 
second  return  of  a  copy  left,  having  been  made  at  least  three 
months,  plaintiff  may  either  proceed  on  his  bill  as  confessed, 
or  have  a  general  commission  to  take  deposM^ns ;  or  he  may 
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moye  the  court  for  an  attachment  to  bring  in  the  defendant  to 
answer  interrogatories,  at  his  election,  and  may  proceed  to  a 
hearing  in  the  two  last  cases,  as  if  the  answer  had  been  filed, 
and  the  cause  at  issue.  Provided,  that  the  coinrt  may,  on 
caose  shown,  allow  the  answer  to  be  fil^d,  and  grant  a  fur- 
ther day  for  healing.  And  when  a  party  is  in  custody  on 
such  writ  of  attachment,  he  shall  be  detained  in  custody  until 
he  shall  file  his  answer,  or  be  discharged  by  order  of  the  court, 
or  one  of  the  judges  thereof. 

11.  No  special  replication  to  an  answer  shall  be  filed,  but 
by  leave  of  the  Court,  or  one  of  the  Judges  thereof,  for  cause 
shown ;  and  if  any  matter  alleged  in  the  answer  shall  make  it 
necessary  ibr  the  plaintiff*  to  amend  his  bill,  he  may  have  leave 
to  amend  the  same  with  or  widiout  costs,  at  the  discretion  of 
the  Couit. 

12.  When  a  cross  bill  shaQ  be  exhibited,  the  defendant  or 
defendants  to  the  cross  bill,  shall  be  compelled  to  answer  such 
cross  biU. 

13.  The  complainant  shall  put  in  the  general  replication,  or 
file  exceptions  within  two  calendar  months  after  the  answer 
diall  have  been  put  in.  If  he  fails  so  to  do,  the  defendant  may 
leave  a  rule  to  reply  with  the  clerk  of  the  court,  which  being 
expired,  and  no  replication  or  exceptions  filed,  the  suit  may 
be  dismissed  with  costs,  but  the  Court  may,  for  cause,  order 
the  same  to  be  retained  od  payment  of  costs. 

14.  If  the  plaintiff^s  solicitor  or  attorney,  shall  except  to  any 
answer  as  insufScient,  he  may  file  his  exceptions,  and  leave  a 
rule  with  the  clerk  to  make  a  better  answer  within  two  calen- 
dar months ;  and  if  within  that  time,  the  defendant  shall  put 
in  a  sufficient  answer,  the  same  shall  be  received  without  costs; 
but,  if  any  defendant  insists  on  the  sufficiency  of  his  answer, 
or  neglects  or  refuses  to  put  in  a  sufficient  answer,  the  plain- 
tiff may  set  down  his  exceptions  to  be  argued  at  the  next  term ; 
and  after  the  expiration  of  that  rule,  or  any  second  insufficient 
answer  put  in,  no  further  or  other  answer  shall  be  received 
but  on  paying  of  costs. 
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15.  If,  upon  argument,  the  plaintiff's  exceptions  sball  be 
overruledy  or  the  defendant's  answer  judged  insufficient,  the 
plaintiff  shall  pay  to  the  defendant,  or  the  defendant  to  the 
plaintiff,  such  cost  as  shall  be  allowed  by  the  Coort. 

16.  Upon  a  second  answer  being  adjudged  insufficient,  oosts 
shall  be  doubled  by  the  Court,  and  the  defendant  may  be  ex* 
amined  upon  interrogatories,  until  he  or  she  shall  answer 
them ;  or  the  plaintiff  may  move  the  Court  to  take  so  much  of 
his  bill  as  is  not  answered  or  confessed,  andmay  file  his  rep- 
Ucation,  obtain  commissions  and  proceed  to  hearing  in  the 
usual  manner. 

17.  Rules  to  plead,  answer,  reply,  rejoin,  or  other  proceed* 
ings  not  before  particularly  mentioned,  when  necessary,  shall 
be  given  from  month  to  month  with  the  clerk,  in  his  office,  and 
shall  be  entered  in  a  rule  book  for  the  information  of  all  par- 
ties, attorneys  or  solicitors,  concerned  therein,  and  shall  be 
considered  as  sufficient  notice  thereo£ 

18.  The  defendant  may  at  any  time  before  the  bill  is  taken 
for  confessed,  or  afterwards  with  leave  of  the  court,  demur  or 
plead  to  the  whole  bill,  or  part  of  it,  and  he  may  demur  to 
part,  plead  to  part,  and  answer  as  to  the  residue;  but  in  any 
case  in  which  the  bill  charges  fraud  or  combination,  a  plea  to 
such  part  must  be  accompanied  with  on  answer  fortifykig  the 
plea,  and  explicitly  denying  the  fraud  and  combinaticm,  and 
the  fact  on  which  the  charge  is  founded. 

19.  The  plaintiff  may  set  down  the  demurrer  or  plea  to  be 
argued,  or  he  may  take  issue  on  the  plea.  If  upon  an  issue, 
the  facts  stated  in  the  plea  be  determined  for  the  defendant, 
they  shall  avail  him  as  far  as  in  law  and  equity  they  ought  to 
avail  him. 

20.  If  a  plea  or  demurrer  be  overruled  no  other  plea  or  de- 
murrer shall  be  thereafter  received,  but  the  defendant  diall 
proceed  to  answer  the  plaintiff's  bill;  and  if  he  fail  to  do  so 
within  two  calendar  loonths,  the  same,  or  so  much  thereof  as 
was  covered  by  the  plea  or  demurrer,  may  be  taken  for  con- 
fessed, and  the  matter  thereof  decreed  accordingly. 
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21.  If  the  plaintiff  shall  not  reply  to^  or  set  for  hearing  any 
plea  or  demuner,  before  the  second  term  of  the  court,  after 
filing  the  same,  the  bill  may  be  dismissed  with  costs. 

22.  Upon  a  plea  or  demurrer  being  argued  and  overruled, 
cost9 shall  be  paid  as  where  an  answer  is  adjudged  insufficient; 
but  if  adjudged  good,  the  defendant  shall  have  his  costs. 

23.  The  defendant  instead  of  filing  a  formal  demurrer  or 
plea,  may  insist  on  any  special  matter  in  his  answer,  and  have 
the  same  benefit  thereof  as  if  he  had  pleaded  the  same  matter, 
or  had  demurred  to  the  bill 

24.  After  any  bill  filed,. and  before  the  defendant  hath  an- 
swered, upon  oath  made  that  any  of  the  plaintiff  ^s  witnesses 
are  aged,  infirm,  or  going  out  of  the  country,  or  that  any  one 
of  them  is  a  single  witness  to  a  material  fiict,  the  clerk  may 
iasue  a  commisstOB  for  taking  the  examination  of  such  witness 
or  witnesses  de  bene  esse,  the  party  praying  such  commission 
giving  reasonable  notice  to  the  adverse  party  of  the  time  and 
place  of  taking  such  deposition. 

25.  Testimony  may  be  taken  according  to  the  acts  of  Con- 
gress, or  under  a  commission.  Whenever  a  general  commis- 
sion shall  be  issued  for  taking  depositions  upon  answer  and 
replication,  six  montiis  from  the  time  of  the  replication  shall 
be  allowed  the  parties  for  taking  their  depositions;  and  either 
party  at  the  expiration  of  six  months  may  set  the  cause  for 
hearing,  and  no  deposition  taken  after  that  time  shall  be  heard 
as  evidence  on  the  hearing,  unless  the  same  was  taken  by 
consent  of  parties,  or  by  special  order  of  the  court,  or  out  of 
the  district 

26.  Commissions  to  take  depositions  may  be  executed  by 
any  person  qualified  to  take  testimony  according  to  the  laws 
of  the  state,  or  by  any  person  or  persons  not  exceeding  three, 
appointed  or  named  in  the  commission  by  order  of  the  court, 
or  by  any  jxidg^  thereof  in  vacation.  All  testimony  taken 
under  a  commission  shall  be  taken  on  interrogatories  and  cross 
intenogatones  nxea  m  the  cause,  unless  the  parties  shall  dis- 
pense therewith,  which  interrogatories  shall  be  filed  in  the 
derk's  office  ten  days  previous  io  a  rule  day,  afier  which  the 
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defendant  shall  be  allowed  five  dajrs  to  file  his  cross  interroga- 
toriesy  unless  he  waives  his  right 

27.  Orders  for  the  admission  of  a  guardian  ad  litem,  to  de- 
fend a  suit,  may  be  made  either  by  the  court  or  one  of  the 
judges  thereof. 

28.  Witnesses  who  live  within  the  district  may,  upon  due 
notice  to  the  opposite  party,  be  summoned  to  appear  before 
the  commissioners  iqppoio^ed  to  take  testimony,  or  before  a 
master  or  examiner  appointed  in  any  cause  by  subpcBUa  in 
the  usual  form,  which  may  be  issued  by  the  clerk  in  blank, 
and  filled  Up  by  the  party  praying  the  same,  or  by  the  com- 
missioners, master,  or  exanuner,  requiring  the  attendance  of 
the  witnesses  at  the  time  and  place  specified,  who  shall  be 
allowed  for  attendance,  the  same  compensation  as  for  attoid- 
ance  in  court;  and  if  any  witness  shall  lefaae  to  appear,  or  to 
give  evidence,  it  shall  be  deemed  a  contempt  of  the  court, 
which  being  certified  to  the  clerk's  office  by  the  commissioners, 
master,  or  examiners,  an  attachment  may  issue  thereupon  by 
order  of  the  court,  or  of  any  judge  thereof,  in  the  same  man- 
ner as  if  the  contempt  were  for  not  attending,  or  for  refusing 
to  give  testimony  in  the  court.  But  nothing  herein  contained 
shall  prevent  the  examination  of  witnesses  viva  voce  when 
presented  in  open  court 

29.  When  a  matter  is  referred  to  a  master,  to  examine  and 
report  thereon,  he  shall  assign  a  day  and  place  therefor,  and 
give  reasonable  notice  thereof  to  the  parties,  or  to  the  attor- 
ney or  solicitor  of  such  party  as  may  not  reside  within  the 
district,  and  if  either  party  shall  fail  to  attend  at  the  time  and 
place,  the  master  may  adjourn  the  examination  of  the  matter 
to  some  future  day,  and  give  notice  thereof  to  the  parties ;  in 
which  notice  it  shall  be  expressed  that  if  the  parties  fail  again 
to  appear,  the  master  will  proceed  ex  parte  ;  and  if  after  re- 
ceiving such  notice  the  party  shall  again  fail  to  appear,  the 
master  may  proceed  to  examine  the  matter  to  him  referred, 
and  report  the  same  to  the  Court,  that  such  proceeding  may 
be  had  thereon  as  to  the  Court  shall  seem  equitable  and  right 

SO.  The  courts  in  their  sittings  may  regulate  all  proceed- 
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logs  in  their  ofice,  and  may  set  aside  any  dismissions,  and 
reinstate  the  suits  on  such  terms  as  may  appear  equitable. 

31.  Erery  petition  for  a  rehearing  shall  contain  the  special 
matter  or  cause  on  which  such  rehearing  is  applied  for,  shall 
be  signed  by  counsel,  and  the  facts  therein  stated,  if  not  appa- 
rent on  the  record,  shall  be  verified  by  the  oath  of  the  party, 
or  some  other  person.  No  rehearing  shall  be  granted  after 
the  term  at  which  the  final  decree  of  the  Court  shall  have 
been  entered  and  recorded,  if  an  appeal  lies  to  the  Supreme 
Ck>urt.  But  if  no  appeal  lies,  it  may  be  admitted  at  any  time 
before  the  end  of  the  next  term  of  the  Court,  in  the  discretion 
of  the  Court. 

32.  The  Circuit  Courts  may  make  any  further  rules  and 
regulations,  not  inconsistent  with  the  rules  hereby  prescribed, 
in  their  discretion. 

33.  In  all  cases  where  the  rules  prescribed  by  this  Court, 
at  by  the  Circuit  Court,  do  not  apply,  the  practice  of  the  Cir- 
cnit  Courts  shall  be  regulated  by  the  practice  of  the  High 
Court  of  Chancery  in  England. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


KENTUCKY,  MAY  TERM,  1829. 


James  Holmes  akb  othebs, 

V. 

Trout's  and  Morelaxd's  heirs,  &c. 

An  enkiy  that  calk  to  begin  at  a  tree  marked  J.  P.  about  two  miles  ap  the  fizst 
blanch  abore  Eighteen  Mile  creek,  is  suffideni^  though  the  marked  tree  on  the 
bank  of  the  creek,  is  forty  poles  less  than  two  miles  from  the  mouth  of  the 
creek.  A  diatance  of  forty  poles,  on  a  straight  line,  more  or  leas,  is  not  an 
cnrraaonable  range  within  which  a  subsequent  locator  should  seardi  for  the 
object  called  for. 

The  words  used  in  an  enliy  should  be  construed  in  xeferenoe  to  their  popular 
flgnificatioD,  rather  than  to  then  grammatical  arrangement 

A  deed  to  Holme^  though  absolute  upon  its  foce,  is  considaed  as  intended  to  be 
made  in  trust ;  and  under  the  circumstanoes,  it  is  not  considered  as  having  been 
dofiveied. 

An  amendment  of  the  original  bill,  as  it  asserts  a  new  title,  ]b  considered,  as  it 
nguda  the  statute  of  limitations,  the  filing  of  a  newbilL  Effect  is  given  to  the 
statute  of  limitationa,  there  having  been  an  adverse  pooBension  of  twenty  years, 
against  the  rig^  asserted  in  the  amended  biH 

This  case  was  argued  by  Mr.  Todd  for  the  complainants, 
and  by  Mr.  Wickliffe  for  the  defendants. 

OPINION  OF  THE  COURT. 

The  complainants  state  in  their  bill  that  <<  Edward  Voss, 

on  the  11th  October,  1783,  made  with  the  surveyor  of  the 

proper  county,  the  following  entry: — ^Edward  Voss  enters 

10,000  acres  by  virtue  of  two  treasury  warrants,  No.  8991 

and  8990,  beginning  at  the  north-west  comer  of'Patton's 

8,400  acres  survey,  thence  with  Allen's  line  westwardly  to 

the  river,  and  along  Roberts'  line  on  the  east  for  quantity." 
1 
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Jsmes  Holme*  and  others,  v.  Troaf  8  and  Moreland'a  heha,  Sce^ 

<«Ako  5,000  acres  by  virtue  of  treasury  warrant  No.  8,989, 
beginning  at  the  south-west  comer  of  Patton's  8,400  acres 
survey,  then  westwardly  with  Patton's,  Pope,  and  Thomas' 
survey,  thence  up  the  river  and  on  Patton's  Une  on  the  east 
for  quantity." 

That  surveys  having  been  duly  executed  on  said  entries 
the  same  were  assigned  to  a  certain  Peyton  Short,  to  whom 
patents  were  issued,  dated  the  12th  and  14th  March,  1790. 
That  on  the  10th  December,  1796,  Short  conveyed  to  John 
Holmes,  by  deed,  his  whole  claim  to  the  land;  but  that  by 
contract  it  is  now  jointly  held  by  Holmes  and  the  other  com- 
plainants, and  that  the  land  is  held  by  Hcdmes  for  their  joint 
benefit. 

The  complainants  further  state  that  conflicting  entries  have 
been  subsequently  made,  by  different  persons,  on  the  same 
land,  and  elder  patents  obtained,  and  they  pray  that  a  con- 
veyance may  be  decreed  to  them  on  the  ground  of  their  prior 
equity. 

In  their  answers,  the  respondents  deny  the  equity  set  forth 
in  the  complainants'  biU,  and  having  the  elder  legal  title  found- 
ed upon  valid  entries  and  surveys,  they  pray  the  bill  may  be 
dismissed. 

Since  the  commencement  of  the  present  term  the  complain- 
ants have  filed  an  amended  bill,  stating  that  the  whole  of  the 
land  in  contest,  was  purchased  for  the  use  and  benefit  of 
Holmes,  Slater,  Caton,  and  Omealy ;  and  that  subsequently,  by 
the  consent  of  Slater  and  Caton,  Omealy  became  their  trustee. 
That  an  agreement  was  entered  into  between  the  complainants 
and  a  certain  John  Breckenridge,  deceased,  by  which  he  under- 
took to  render  certain  services  as  an  attorney,  for  which  he 
was  to  have  one  moiety  of  the  land.  That  the  original  deed 
to  Holmes  never  having  been  recorded,  was  handed  to  Breck- 
enridge,  with  other  papers  relating  to  the  business,  and  with 
directions  to  Short  to  make  a  deed  to  complainants  and  Breck- 
enridge.  That  the  said  Breckenridge  being  in  possession  of 
the  deed  to  Holmes,  and  authorized  to  receive  a  conveyance 
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James  Hohnefl  and  otfaen,  «•  Troat^a  and  Moieliuid'a  bein,  Ac. 

from  Short  to  himself  and  the  complainants,  agreed  to  cancel 
the  deed  to  Holmes,  which  was  done  by  delivering  it  to  Short, 
who  cancelled  it  by  erasing  his  name;  and  a  new  deed  was 
made  by  him  to  Breckenridge  and  to  William  Omealy,  as 
traslee  for  John  Holmes  and  William  Slater;  and  to  Hugh 
Thompson  as  trustee  for  Richard  Caton,  dated  21st  Septem- 
ber, 1804. 

The  amended  bill  further  states  that  Breckenridge  departed 
-diis  life  in  January,  1806,  before  his  part  of  the  contmct  was 
performed;  and  that  a  bill  was  filed  against  his  heirs  by  the 
complainants,  for  a  re-conveyance  of  the  land.  That  on  the 
final  hearing  of  the  case  the  court  decreed,  as  Breckenridge 
had  but  in  part  performed  his  contract,  the  deed  should  be 
cancelled  as  to  all  the  lands  within  two  adverse  claims,  to  wit: 
that  of  the  defendant,  Howard,  and  Williams 

and  Brown,  and  the  complainants  were  decreed  to  convey  to 
Breckenridge's  heirs,  a  moiety  outside  of  these  claims. 

In  pursuance  of  this  decree,  deeds  were  executed. 

The  complainants  state  that  the  whole  of  the  land  in  con- 
troversy, is  included  in  John  Howard^s  claim,  under  which 
the  defendants  daim,  and  is  referred  to  in  the  deed  from  Breck- 
enridge's  heirs  to  them;  and  that  since  the  date  of  such  deed, 
ibe  equitable  tide  has  been  vested  in  them. 

To  the  amended  bill,  Jeremiah  Trout,  William  Buchanan, 
Jacob  Overpeck,  John  Moreland,  Walter  A.  Moreland,  and 
William  Moreland,  defendants,  answer,  that  they,  with  those 
under  whom  they  claim,  have  been  in  the  actual  occupancy 
and  peaceable  possession  of  all  the  land  claimed  by  them  in 
their  former  answers,  for  more  than  twenty  years  before  the 
filing  of  ttie  amended  bill,  and  they  deny  the  statements  made 
init 

On  filing  the  amended  bill,  the  parties  agreed  that  the  suit 
should  progress  in  the  names  of  the  parties  on  the  record,  and 
that  no  advantage  should  be  taken  on  account  of  the  death  of 
either  of  the  parties,  since  the  pendency  of  the  suit ;  and  that 
the  decree  shall  be  as  valid  as  if  the  heirs  of  any  sudi  party 
were  before  the  court. 
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James  Hdmes  and  otfaen,  «.  Treat's  and  Moieland's  heba,  dec. 

It  was  also  agreed  that  John  Howard  entered  on  the  land 
in  controversy,  by  virtue  of  his  claim  of  79945}  acres  by  his 
tenants,  and  within  the  claim  of  C.  Clark,  that  the  entry  was 
within  the  boundary  of  said  Clark,  and  that  Howard's  claim 
wholly  covered  the  claim  of  Clark.  That  this  entry  was  made 
in  the  year  1804,  and  continued  without  interruptidn,  adverse 
to  the  claim  of  Voss  and  Short,  set  up  by  the  complainants, 
until  the  year  1813,  when  Howard,  in  an 'action  of  ejectment, 
by  virtue  of  Clark's  claim,  was  evicted  and  possession  taken 
by  William  Moreland,  a  purchaser  from  Clark;  and  that  such 
possession  was  continued  by  said  Moreland  until  his  death, 
and  that  his  devisees  have  remained  in  the  possession  adverse 
to  the  complainants  ever  since. 

It  was  admitted  that  Daniel  Trout,  in  the  year  1808,  pur- 
chased the  claim  of  Daniel  and  Hites'  600  acres,  within  the 
tract  claimed  by  the  claimants,  and  at  that  time  by  his  two 
sons,  Daniel  and  Jeremiah,  entered  into  the  possession,  which 
is  still  continued.  That  the  defendants,  Overpeck  and  Bu- 
channan,  in  the  year  1818,  entered  into  the  possession  of  the 
above  tract  under  the  said  Daniel  and  Jeremiah,  and  have  re- 
sided on  it  until  the  present  time,  all  of  whose  possessions  are 
adverse  to  the  complainantis. ' 

The  grant  of  Daniel  and  Hite  is  admitted  to  be  elder  in  date 
than  Howard's  or  any  other  interfering  claim.  Clark's  grant 
is  older  than  Howard's,  and  Short's  is  junior  to  it 

As  the  defendants  possess  the  elder  grant,  the  complainants 
must  rely  on  their  prior  equity;  and  to  show  this  they  en- 
deavor to  sustain  the  entry  of  Voss,  under  which  they  dainu 

This  entry  caUs  to  begin  on  the  north-west  comer  of  Pat- 
ton's  8,400  acres  survey,  and  for  Allen's  and  Roberts'  Une. 

Patton's  entry  was  made  the  26th  December,  1782,  for 
8,400  upon  a  treasury  warrant,  No.  12,311,  about  two  miles 
up  the  first  branch  above  the  Eighteen  Mile  creek,  beginning 
at  a  tree  marked  J.  P.  to  run  north,  five  miles,  then  to  extend 
off  at  right  angles  for  quantity.  This  entry  was  surveyed  on 
the  20th  September,  1783,  and  caUs  to  begin  at  a  mulberry, 
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^hn,  and  sagar  tree,  marked  J.  P.,  standing  on  the  bank  of  the 
first  large  creek  running  into  the  Ohio,  above  the  Eighteen 
Mile  creek,  two  miles  up  the  said  creek. 

On  the  11th  October,  1783,  John  Allen  entered  1,000  acres, 
part  of  a  treasury  warrant.  No.  14,1 98,  beginning  at  the  north- 
vest  comer  of  Patton's  8,400  acres  survey,  and  running  with 
Ms  line  S.  250  poles,  thence  down  the  creek  on  both  sides 
westwaidly  for  quantity,  to  be  laid  off  in  one  or  more  surveys. 

Roberts'  entry  was  made  the  26th  December,  1782,  the 
same  day  Patton's  entry  was  made. 

It  is  argued  by  the  counsel  for  the  defendants,  that  Patton's 
entry,  on  which  Voss*  entry  was  made,  is  void  for  want  of 
<!ertainty  and  notoriety  in  its  caUs. 

The  depositioafl  of  «evAral  witne6se«*have  been  read  to  sus- 
tain this  entry. 

William  Merriweath^  swears  that  Eighteen  Mile  creek 
was  known  previous  to  the  year  1782,  and  that  Patton's 
creek  is  the  first  one  running  into  the  Ohio  above  Eighteen 
Mile  creek,  except  Bell's  spring  branch,  which  is  not  much 
more  than  a  mile  in  length.  That  Patton's  creek  was  so  call- 
ed from  the  time  the  above  entry  was  made,  and  was  gener- 
ally known  by  that  name  as  early  as  October,  1783. 

He  does  not  recollect  the  year  he  became  acquainted  with 
the  tree  marked  J.  P.,  but  he  thinks  within  a  year  or  two 
after  the  entry  was  made  he  was  at  the  tree,  about  two  miles 
up  Patton's  creek  lacking  forty  poles,  in  company  with  per- 
sons who  were  about  purchasing  Patton's  entry.  The  letters 
J.  P.  were  very  large,  and  marked  on  a  mulberry  tree  stand- 
ing near  the  creek.  That  Patton  informed  him  of  the  entry 
shortly  after  it  was  made,  and  that  he  had  marked  the  tree 
and  run  one  of  the  lines,  before  he  made  the  entry.  He  states 
from  the  appearance  of  the  tree,  he  has  no  doubt  of  its  having 
been  loarked  at  the  time  as  represented  by  Patton.  He  fur- 
ther states,  he  thinks  it  would  be  almost  impossible  for  any 
one  to  have  searched  for  the  tree  without  finding  it.    And 

after  finding  ibid  beginning  comer  of  Patton's  entry  and  sur- 
1* 
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vey,  it  would  Bot  be  difficult  for  a  subsequent  locator  to  find 
by  tracing  &e  line,  the  north-west  comer.  Other  witnesses 
prove  the  same  facts. 

No  doubt  can  exist  that  the  Eighteen  Mile  creek  was  gen* 
erally  known  at  the  time  the  entry  was  made,  and  that  the 
branch  called  for  is  the  one  known  by  the  name  of  Patten's 
creek.  Between  this  creek  and  the  Eighteen  Mile  creek, 
there  is  one  or  two  small  branches,  neither  of  which  could  be 
taken  for  the  call  in  the  entry. 

But  it  is  objected  to  the  entry,  that  the  call  about  two  miles 
up  the  first  branch,  is  not  sufficiently  definite  to  direct  a  sub- 
sequent locator  to  the  marked  tree.  That  the  side  of  the  creek 
on  which  the  tree  stands,  is  not  designated,  nor  its  distance 
from  the  creek;  and  that  by  actual  measurement  on  a  straight 
line  from  the  mouth  of  the  creek,  the  distance  to  the  tree  fidls 
forty  poles  short  of  twe  miles.  It  is  also  contended  that  by 
the  calls  of  the  entry,  it  would  seem  to  have  been  the  inten- 
tion of  the  locator  that  the  body  of  the  land  should  lie  about 
two  miles  up  the  creek,  rather  than  that  point  should  consti- 
tute  lus  beginning  comer. 

This  objection  seems  not  to  be  well  taken.  The  words  of 
the  entry  are,  James  Fatten  enters  8,400  acres,  &c  about  two 
miles  up  the  first  branch  above  the  Eighteen  mile  creek,  begin- 
ning at  a  tree  marked  J.  P.  &c. 

No  one  it  is  believed,  could  mistake  these  calls,  or  hesitate 
to  conclude  that  the  tree  marked  was  the  beginning  comer, 
from  this  comer  the  entry  calls  to  run  five  miles  north,  &e. 

The  rule  which  governs  in  the  constmction  of  entries  has 
been  long  fixed,  and  if  this  were  not  the  case,  it  would  obvi- 
ously result  from  circumstances.  Entries  were  made  at  an 
early  day  by  individuals  who  were  better  acquainted  with  the 
stratagems  of  savage  war&re,  than  the  precision  of  language. 
They  were  better  hunters  than  critics.  Entries  must  be  con- 
straed  by  the  popular  signification  of  the  terms  used,  rather 
than  by  the  grammatical  arrangement  of  sentences.  If  the 
intention  of  the  locator  can  be  satisfactorily  ascertained  from 
the  calls  of  his  entry,  it  must  be  sustained. 
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The  call  to  run  up  the  creek  in  popular  signification,  directs 
the  enquirer  to  follow  the  stream.  As  the  Eighteen  mile  creek 
is  below  Patton's  creek,  any  person  beginning  his  search  at 
that  point  for  the  marked  tree  would  trace  the  Ohio  to  Patton's 
creek,  and  would  naturally  seek  for  Ihe  marked  tree  on 
the  lower  side  about  two  miles  from  its  mouth.  But  it 
wonld  not  be  unreasonable  to  require  a  search  on  both  sides 
of  the  creek.  This  search  would  somewhat  increase  the  labor 
of  a  subsequent  locator,  but  it  would  scarcely  lessen  the  prob- 
abiUty  and  indeed  certainty  of  finding  the  object. 

No  witness  saw  the  tree  marked,  but  Merriweather  saw  it 
one  or  two  years  afterwards,  and  from  the  appearance  of  the 
letters  J.  P.,  he  seems  to  have  no  doubt  that  they  were  made 
at  the  time  Patton  representied  them  to  have  been  made. 
Saunders  saw  these  letters  in  May,  1783,  and  the  tree  was 
pointed  out  to  him  by  Patton,  as  his  beginning  comer.  This 
was  within  five  months  after  the  entry  was  made,  and  several 
months  before  the  entry  of  Voss. 

Several  witnesses  state  that  the  beginning  of  Patton's  entry 
could  be  found  by  observing  its  descriptive  calls. 

Under  the  &cts  established,  the  Court  are  of  the  opinion  that 
the  entry  of  Patton  is  shown  to  possess  all  the  requisites  of  a 
valid  entry.  The  variation  of  forty  poles  on  a  straight  line 
firom  the  distance  called  for  in  the  entry^  is  not  considered  ma- 
terial The  circumstances  under  which  this  entry  was  made, 
would  authorize  no  one  to  expect  greater  accuracy.  Forty 
poles  more  or  less  than  the  exact  distance  of  two  miles,  is  a 
sufficiently  limited  range,  within  which  for  a  subsequent  loca- 
tor to  search  for  the  object  called  for. 

This  entry  was  surveyed  on  the  20th  September,  1783, 
twenty  days  before  the  entry  of  Voss.  Voss's  entry  calls  for 
the  survey  of  Patton,  though  it  does  not  appear  at  that  time 
to  have  been  recorded. 

The  north-west  comer  of  this  survey,  which  is  the  beginning 
called  for  in  Voss's  entry,  could  easily  be  found  by  tracing  the 
line  firom  Patton's  begioning  comer.    Any  variation  in  the 
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length  of  this  line,  from  the  calls  of  the  entry,  eannot  be  mate- 
rial as  to  the  dependent  entry;  as  the  distance  is  controlled  by 
the  marked  comer,  proved  to  have  been  made. 

The  other  calls  in  the  entry  of  Y oss  are  believed  to  be  suffi* 
ciently  certain,  to  enable  the  holder  of  a  warrant  to  locate  the 
adjacent  lands,  and  this  is  a  substantial  con^liance  with  the 
requisitions  of  the  land  law. 

The  other  entry  of  Yoss  for  5,000  acres,  which  calls  to  be- 
gin, at  the  south-west  comer  of  Patton's  survey,  seems  to  have 
been  made  conformably  to  law. 

To  show  a  title  from  the  patentee,  a  deed  dated  the  10th 
December,  1796,  from  him  to  John  Holmes  for  13,500  acres, 
is  given  in  evidence.  The  signature  of  the  grantor  in  this  deed 
has  been  erased,  apparently  with  the  view  of  cancelling  it 
But^  it  is  contended  if  such  an  inference  can  arise  from  the 
erasure,  that  the  cancellation  of  the  deed  does  not  re-ihvest 
the  fee  in  the  grantor.  That  this  can  only  be  done  by  the 
solemnities  of  a  deed  duly  executed. 

One  of  the  subscribing  witnesses  to  this  deed,  whose  depo- 
sition is  used  to  prove  its  execution,  states  that  he  was  written 
to  by  Short  to  endeavor  to  make  sale  of  the  land  for  him; 
that  on  being  told  by  Holmes  what  was  the  best  ha  could  do 
with  it,  witness  advised  him  to  sell,  and  told  him  he  thought 
Short  would  be  satisfied;  and  the  witness  understood  the  land 
was  sold.  He  also  states fromhis  letter  book,  the  deed  appears 
to  have  been  forwarded  by  him  to  Holmes,  on  the  dd  January 
1797. 

A  letter  from  Short  to  Holmes  the  29th  September,  1794, 
proposes  to  sell  the  lands  at  a  certain  price.  This  letter,  how- 
ever, treats  Holmes  as  an  agent  to  sell  the  land,  and  not  in  the 
light  of  a  purchaser.  An  obligation,  signed  by  Short  10th 
December,  1796,  is  also  in  evidence. 

In  this  obligation  Short  states,  that  he  has  executed  a  deed 
to  Holmes  of  that  date  for  two  certain  tracts  of  land  contain- 
ing 13,500  acres;  which  said  deed  is  deposited  in  the  hands  of 
W.  Morton,  of  Lexington;  and,  that  should  Holmes  be  dissat- 
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isfied  with  the  warranty  given  in  said  deed,  and  it  is  not  in 
pinsuanoe  of  the  meaning  and  intention  of  the  above  letter, 
he  agrees  to  enter  into  such  an  instrument  of  writing. 

From  the  whole  of  this  evidence,  it  would  seem  to  author- 
ize the  conclusion  that  the  deed  executed  to  Holmes  was  only 
designed  to  enable  him  to  sell  and  make  titles  to  the  lands,  for 
the  benefit  of  Short  But,  if  any  doubt  remained  on  this  sub- 
ject, it  is  removed  by  a  subsequent  deed  executed  by  Short, 
for  the  same  lands,  to  Holmes  and  others,  .without  any  refer- 
ence to  the  former  deed;  and  by  the  amended  bill  of  t&e 
complainants,  who  state  that  the  first  deed  was  cancelled  by 
agreement  between  Breckenridge  and  Short,  and  that  they 
claim  title  under  the  one  subsequently  executed. 

The  first  deed,  though  absolute  upon  its  face,  was  intended 
to  make  Holmes  a  trustee  for  the  use  of  Short,  and  the  Court 
have  no  difficulty  under  the  circumstances,  in  considering  it  a 
nuUity,  so  fax  as  it  respects  the  present  controversy. 

This  deed  has  never  been  recorded  nor  does  it  seem  to  have 
been  treated  by  the  parties  as  a  vahd  instrument  There  is 
no  satisfactory  proof  of  its  dehvery.  From  jbJI  the  facts  it 
appears  most  probable  that  it  was  forwarded  to  Breckenridge 
by  Caton  oi  some  other  person,  and  that  it  was  never  in  the 
possession  of  Hohnes,  or  intended  to  be. 

The  complainants  must  rely  upon  their  conveyance  from 
Hart,  dated  21st  September,  1804.  This  deed  conveys  to 
John  Omealy,  trustee  for  John  Hohnes  and  William  Slater, 
and  to  H.  Thompson,  trustee  of  Richard  Caton;  and  to  John 
Breckenric^  the  tracts  of  land  set  forth  in  the  bilL 

From  the  amended  bill  it  appears  that  Breckenridge  was 
entitled  to  a  moiety  of  the  entire  daim  as  a  compensation  for 
certain  services  to  be  rendered  by  him.  That  he  died  before 
these  services  were  completed,  and  that  the  complainants  filed 
their  biQ  egainst  his  heirs  and  obtained  a  decree  to  certain 
parts  of  the  land,  which  were  afi^rwards  conveyed  to  them  by 
the  heirs  of  Breckenridge. 

A  question  is  here  made  by  the  defendant's  counsel,  wheth- 
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er  the  title  set  up  by  the  compiamants  in*their  amended  bill 
is  not  in  ftct  the  coipmencement  of  a  new  suit;  and,  conse* 
quently,  gives  the  defendants  a  right  to  insist  on  the  statute 
of  limitations,  in  bar  of  the  complainants'  right  of  leoovery. 
If  this  shall  be  the  effect  of  asserting  the  title  in  the  amended 
bill,  it  is  agreed  between  the  parties  that  advantage  may  be 
taken  of  it 

In  the  original  bill,  the  title  is  stated  to  have  been  derived 
from  Short,  the  patentee  to  Holmos,  with  whom  contracts 
were  made  by  the  other  complainants,  for  certain  interests  in 
the  land. 

The  amended  bill  sets  up  a  title  by  deed  from  Short  to  John 
Omealy,  trustee  for  John  Holmes  and  William  Slater,  and  to 
H.  Thompson,  as  trustee  for  Richard  Caton,  and  to  John 
Breckenridge. 

At  law  there  is  a  material  distinction  between  these  tiUes^ 
but  not  in  equity.  Under  both  deeds  the  equitable  interest  of 
the  parties  may  be  the  same. 

In  the  original  bill  it  is  stated,  that  Holmes  acquired  the 
title  and  held  it  for  the  use  of  the  complainants.  Such  an 
alteration,  therefore,  in  the  bill,  as  states  the  deed  was  made 
to  them  by  Short  instead  of  its  having  been  made  to  Holmes 
for  their  use,  cannot  be  considered  as  the  assertion  of  a  new 
title,  or  the  conmiencement  of  a  new  suit. 

The  case,  however,  is  different  so  &r  as  it  rec^>ects  the 
interests  of  the  complainants,  under  the  decree  against  the 
heirs  of  Breckenridge.  A  conveyance  from  them  to  the  com- 
plainants was  decreed  on  the  ground  that  the  consideration 
had,  in  part,  &iled.  In  the  deed  to  Breckenridge  there  was  no 
reservation  or  condition,  no  agreement  to  re-convey  on  any 
contingency.  It  was  only  by  the  aid  of  a  Court  of  Chancery, 
that  the  right  of  the  complainants  could  be  established  and 
enforced  against  a  part  of  the  land.  Until  the  decree  which 
cancelled  the  deed  was  pronounced,  the  complainants  posses- 
sed no  claim  in  law  or  equity  to  the  land  in  question  which 
could  be  rendered  effective  against  the  claim  of  the  defendants. 
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To  the  decree,  therefore,  must  the  complainants  look  for  the 
origin  of  their  title. 

This  decree  was  obtained  in  November,  1622,  and  for  the 
first  time  a  claim  is  set  lip  under  it  in  the  amended  bill.  This 
must  be  considered  as  the  assertion  of  a  title  distinct  from  that 
which  is  set  out  in  the  original  bill;  and,  as  regards  the  statute 
of  limitations,  must  be  considered  as  the  commencement  of  a 
suit.  It  follows,  therefore,  that  the  title  to  the  land  conveyed 
to  the  complainants,  unc|pr  the  decree  against  the  heirs  of 
Breckenridge,  in  so  &r  as  it  covers  the  land  which  has  been 
occupied  by  the  defendants,  and  those  under  whom  they 
claim,  adversely  to  the  complainants  for  twenty  years  before 
the  filing  of  the  amended  bHl,  in  law  and  equity  is  vested  in 
the  defendants.  The  residue  of  the  tract  claimed  by  the  de- 
fendants within  the  entry  of  Voss,  must  be  relinquished  to  the 
complainants,  as  they  hold  the  prior  equity. 

At  a  subsequent  term  surveys  having  beea  executed  in 
accordance  with  this  opinion,  a  final  decree  was  entered. 
This  decree,  on  an  appeal  to  the  Supreme  Court  was  affirmed. 


I 
Jamss  Elliott  anb  others 

William  Peirsoll  and  others. 

To  pie  vaiiditj  to  a  deed,  for  the  conTeyanoe  of  land,  executed  by  a  feme  covert, 

•he  mint  be  privily  eiamined  as  the  Btatote  leqiiiiefl. 
A  defective  acknowledgznent  of  a  feme  covert,  cannot  afterwaida  be  amended  by 

the  coort  before  whom  it  was  taken,  by  parol  proof  of  the  fects. 
A  Coort  of  Chanoety  ought  not  to  exercise  its  extraordinary  powers,  in  directing 

a  deed,  void  opon  its  feoe,  to  be  sunendered  and  cancelled. 
This  should  be  done  where  a  deed  is  void,  fer  matters  wholly  extrinoc. 

This  case  was  argued  by  Mr.  Wickliffe  for  the  complain- 
ants, and  by  Mr.  Haggin  for  the  defendants. 

OPINION  OP  THE  COURT. 

In  their  bill  the  complainants  represent  themselves  to  be 
the  heirs  of  Sarah  E.  Elliott,  deceased ;  who  during  her  co- 
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verture  was  induced  by  her  husband,  James  Elliott,  in  the 
year  181 3,  to  execute  a  deed  for  a  valuable  estate  which  was 
vested  in  her,  to  one  Benjamin  Elliott ;  wiio  immediately  re- 
conveyed  the  land  to  her  husband.  That  the  said  Sarah  sup- 
posed she  only  conveyed  a  life  estate.  The  deed  was  recor- 
ded without  any  privy  examination  of  the  said  Sarah,  as  the 
law  reqtiires.  After  her  decease,  the  complainants  brought 
an  ejectment  for  the  land,  and  during  the  pendency  of  this 
suit,  the  county  court  of  Woodford  were  prevailed  on  to  make 
the  following  order  on  the  motion  of  Benjamin  EUliott : 

"Woodford  Coitntt,  ss.     > 
November  County  Court j  1823."  5 

<^0n  motion  of  Benjamin  Elliott,  by  his  attorney,  and  its 
appearing  to  the  satisfaction  of  the  Court,  by  the  endorsement 
on  the  deed  from  James  Elliott  and  wife  to  him,  under  date 
of  the  12th  of  June,  1813 ;  and  by  parol  proof  that  the  said 
deed  was  acknowledged  in  due  form  of  law,  by  Sarah  Elliott, 
before  the  clerk  of  this  court  on  the  11th  day  of  September, 
1813,  and  that  the  certificate  thereof  was  defectively  made 
out,  it  is  ordered  that  the  said  certificate  be  amended  to  con- 
form to  the  provisions  of  the  law  in  such  cases,  and  that  said 
deed  and  certificate  as  amended  be  again  recorded ;  where- 
upon the  said  certificate  was  directed  to  be  amended  to  read 
in  the  words  and  figures  following,  to  wit :  «  Woodford  coun- 
ty, set.  September  1 1th,  1813.'*  "This  day  the  within  named 
James  EUiott  and  Sarah  his  wife,  came  before  me,  the  clerk 
of  the  court  for  the  county  aforesaid  and  acknowledged  the 
within  indenture  to  be  their  act  and  deed ;  and  the  said  Sarah 
being  first  examined  privily  and  apart  from  her  said  husband, 
did  declare  that  she  fireely  and  willingly  sealed  and  delivered 
said  writing,  which  was  then  shown  and  explained  to  her  by 
me,  and  wished  not  to  retract  it,  but  consented  that  it  should 
be  recorded."  «  The  said  deed,  order  of  court  and  certificate, 
as  directed  to  be  amended,  are  all  duly  recorded  in  my  ofiice." 

John  McKinnbt,  Jr.  C.  W.  C.  C. 


MAY  TERM,  1829.  13 

Jamee  Elliott  and  otfaen  v.  William  PafamU  and  otfaen. 

At  November  term,  1823,  the  plaintifis  in  the  ejectment 
obtained  a  judgment  in  their  &vor.  During  this  term  the  bill 
was  filed  to  stay  waste,  &c,  and  to  have  the  above  deed  de- 
livered up  to  be  cancelled. 

A  writ  of  error  was  prosecuted  on  the  above  judgment,  and 
judgment  was  affirmed,  1  Peters,  320.  In  that  case  the  court 
held  that  the  acknowledgment  of  Sarah  E.  Elliott,  was  not  in 
pursuance  of  the  statute  and  that  it  did  not  divest  her  right 

The  defendants  filed  their  answers,  and  insist  on  the  suffi- 
ciency of  the  acknowledgment 

The  other  questions  being  settled  by  the  judgment  in  the 
ejectment,  the  surrender  of  the  deed  is  tfie  only  point  made  by 
the  bill  which  it  becomes  necessary  to  consider. 

The  complainants  insist  that  they  have  a  right  to  demand 
the  surrender  of  this  deed,  as  it  casts  a  shade  upon  their  title 
and  may  subject  them  to  future  litigation  and  expense.  And 
it  is  insisted  that  to  give  rejief  under  such  circumstances,  is 
the  province  of  a  court  of  equity. 

There  would  be  much  force  in  this  argument,  if  the  deed 
in  question  were  not  void  upon  its  &ce.  It  has  been  solenm- 
ly  adjudged  by  the  Supreme  Court  to  be  void. 

The  deed  is  therefore  of  no  validity,  and  can  be  used  in  no 
form  to  sustain,  against  the  complainants  as  the  heirs  of  Sarah 
E.  EUiott,  any  color  of  right  either  legal  or  equitable. 

If  the  deed  were  not  void  upon  its  &ce,  but  could  be  shown 
to  be  inoperative  and  void  by  matters  extrinsic,  there  would 
seem  to  be  much  reason  in  ordering  it  to  be  cancelled.  For 
on  its  fiu»  it  would  afford  evidence  of  a  legal  title,  and  might 
subject  a  party  to  litigation  and,  perhaps,  to  some  uncertainty 
in  proving  it  to  be  void.  The  proof  might  not  always  be  at 
the  command  of  the  party,  or  in  its  nature  it  might  be  perish- 
able. 

There  are  contradictory  decisions  in  the  English  authorities 
on  this  point  3  Bro.  15,  18—3  Yes.  368 — 5  Yes.  886—7 
Ves.3. 

And  Chancellor  Kent,  1  John.  C.  517,  inclines  to  think  that 
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« the  weight  of  authority  and  the  reason  of  the  thing,  are 
equally  in  fevor  of  the  jurisdiction  of  the  court,  whether  the 
instrument  is  or  is  not  void  at  law ;  and  whether  it  be  void 
from  matter  appesiring  on  its  face  or  from  proof  taken  in  the 
cause;  and  that  these  assumed  distinctions  are  not  well 
founded." 

We  have  not  enumerated  the  conflicting  decisions  on  this 
subject  to  ascertain  on  which  side  the  majority  is  foimd ;  but 
we  difier  with  Chancellor  Kent  who  thinks,  in  reason,  these 
assumed  distinctions  between  instruments  void  upon  their 
face,  or  for  matters  wholly  extrinsic,  are  not  well  founded. 

We  think  there,  is  a  clear  distinction  between  the  two  in- 
stnunents,  both  as  it  regards  the  parties  in  interest  and  the 
public,  sustained  by  reason ;  and  that  an  equitable  jurisdiction 
may  well  be  exercised  in  the  one  case  and  not  in  the  other. 

The  deed  void  upon  its  face,  however  it  may  be  attempted 
to  be  used,  carries  its  own  condenmation.  No  want  of  notice 
can  enable  the  grantee  to  convey  a  good  title.  But  this  is  not 
the  case  where  a  deed  may  have  been  fraudulently  obtained, 
and  is  consequently  voidable.  The  grantee,  in  some  cases  may 
convey  a  good  title  to  a  bona  fide  purchaser  without  notice. 
And  is  not  this  a  clear  distinction  between  the  two  instru- 
ments, both  as  it  regards  the  parties  to  the  deed  and  the 
pubUc. 

To  prevent  the  perpetration  of  frauds  as  far  as  possible,  is 
as  much  the  object  of  every  well  regulated  government  as  to 
relieve  against  them.  And  here  is  a  case  where  the  fraudu- 
lent holder  of  a  deed  may  convey  a  vaUd  title  to  an  innocent 
purclmser. 

The  instrument  then  which  may  enable  him  to  practice 
this  fraud,  should  be  surrendered  to  be  cancelled ;  and  a  court 
of  equity  cannot  well  be  called  to  exercise  its  peculiar  juris- 
diction in  a  case  more  appropriate.  And  even  where  the 
holder  of  an  instrument  which  is  void,  though  not  void  upon 
its  face,  may  not  convey  a  vaUd  title  to  a  bona  fide  purchaser ; 
still,  the  instrument  being  fair  and  valid  upon  its  face^  it  may 
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enable  the  holder  to  shift  the  effects  of  the  fraud  firom  the 
maker  of  the  instrument,  to  the  assignee  or  grantee.    But 
whether  the  one  or  the  other  of  these  parties  be  likely  to  be- 
come the  victims  of  the  fraud,  it  is  equally  the  duty  of  a  court 
of  equity  to  direct  the  faistrument  to  be  cancelled. 

The  exercise  of  this  jurisdiction  may  well  be  placed  on  the 
ground,  in  addition  to  the  above  consideration,  that  such  an 
instrument  may  lead  to  expensive  litigation,  and  casts  suspi- 
cion upon  a  good  title. 

But  a  deed  void  upon  its  face,  is  no  more  than  a  blank 
piece  of  paper.  It  may,  by  possibility,  become  an  instrument 
of  mischief,  and  so  may  a  white  sheet  of  paper.  And  to  any 
one  who  investigates  and  comprehends  his  own  transactions, 
the  blank  paper  is  more  likely  to  deceiVe  and  defraud  him,  by 
being  converted  into  a  forged  instrument,  than  a  deed  which 
upon  its  face  is  shown  to  be  wholly  inoperative. 

Is  fliere  any  reason  or  propriety  then,  in  calling  upon  a 
court  of  chancery  to  direct,  by  the  exercise  of  its  extraordi- 
nary jurisdiction,  a  paper  so  utterly  void  and  worthless,  and 
which  cannot  become  an  instrument  of  fraud  to  any  one  who 
uses  ordinary  caution,  to  be  surrendered  and  cancelled.  It 
would  seem  to  be  as  reasonable  to  require  the  interposition  of 
the  court  to  prevent  some  individual,  whom  the  complainant 
might  suppose  was  inclined  to  injure  him,  from  doing  any  act 
to  his  prejudice. 

The  court  think,  that  as  the  deed  is  void  upon  its  face,  and 
has  been  so  pronounced,  by  the  supreme  court,  which  it  is 
the  object  of  the  bill  to  have  delivered  up  to  be  cancelled,  it 
does  not  give  a  ground  for  the  exercise  of  the  powers  of  this 
court;  and  ftie  bill  is  therefore  dismissed  at  the  costs  of  the 
complainants. 

This  case  was  appealed  to  the  supreme  court,  and  the  de- 
cree was  sustained,  except  as  to  the  order  that  the  defendants 
should  recover  costs. 


16  KENTUCKY, 


Jomh  Lewis  and  oIlMn  v.  Humphnj  Manhall  and  odien. 


J08IAH  Lewis  and  others 

V. 

HuMPHBET  Marshall  and  others. 

Under  the  ■Catote  of  Koitnaky,  pawad  1796,  aevenl  dnfaiMJanti  dmj  be  joined 
in  die  same  aetioD,attboa|)itfaey  hold  aepaiate  paraeboflaadyiBiderdifiBraiit 

In  Mpnly  Hie  atatote  ofliniitationa  ia  legazded  die  aame  aa  at  law. 

Heira  mnat  bring  thab  action,  mider  the  atatnte,  within  ten  yean  after  the  daoeaae 

of  their  anoeator,  if  at  the  time  of  the  deeeaae,  dieie  be  adTvne  poaacarion 
Statntea  of  innitationB,  when  jodidoaafy  enacted,  an  propeify  caUed  atatntaa  of 


This  case  was  argaed  by  Mr.  Wkkliffe  for  the  complain- 
ants, and  by  Mr.  Haggiuj  for  the  defendants. 

OPINION  OP  THE  COURl'. 

This  suit  in  Chancery  is  brought  to  obtain  a  decree  for  a 
divestiture  of  the  legal  title  to  dB,000  acres  of  land,  situated 
near  the  Lower  Blue  Licks,  from  the  respondents,  on  the 
ground  that  the  complainants  have  the  superior  equitable  title. 

The  complainants  claim  under  an  entry  made  by  Charles 
Willing,  the  27th  December,  1793,  which  was  amended  the 
11th  and  12th  March,  1784,  for  32,000  acres  of  land,  on  cer- 
tain treasury  warrants,  beginning  1280  poles  south  west  of 
the  Lower  Blue  Licks,  &c,  which  entry  was  carried  into 
grant,  &c.  And  the  complainants  state  that  by  virtue  of  a 
void  entry,  Thomas  Barbour  obtained  the  elder  legal  title  for 
a  part  of  the  same  land,  of  which  the  defendants  are  in  pos- 
session under  him. 

In  their  answer  the  respondents  insist  that  WiUing's  entry 
is  void,  and  claims  other  than  Barbour's  are  asserted  under 
which  the  respondents,  except  Marshall  and  Fowler,  settled. 

Marshall  sets  up  an  entry  in  the  name  of  Isaac  Halbert  for 
12,311  acres  of  prior  date  to  that  ofWilling's;  and  he  also 
states  that  he  purchased  an  interest  in  Barbour's  patent  from 
Fowler,  and  afterwards  conveyed  to  his  co-respondents. 

The  respondents  rely  on  an  adverse  possession  of  twenty 
years,  before  the  commencement  of  the  suit 


' 
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Lcwk  and  others  v.  Humphzey  Marshall  and  others. 

Several  of  the  defendants  claim  distinct  parcels  of  land  un- 
der diffeTOit  titles ;  but  this  being  authorized  by  the  statute 
of  Kentucky,  passed  in  1796,  no  objection  is  made  to  their 
being  joined  in  the  action* 

He  statute  of  limitations  set  up  by  the  defendants  provides, 
that  if  any  person  or  persons  entitled  to  such  writ  or  writs 
or  such  title  of  entry  as  aforesaid,  shall  be  or  were  under  the 
age  of  twenty-one  years,  feme  covert,  or  non  compos  mentis, 
imprisoned  or  not  within  the  commonwealth  at  the  time  such 
Tight  or  title  accrued  or  coming  to  them,  every  such  person, 
his  or  her  heirs  shall  and  may,  notwithstandmg  the  said 
twenty  years  are,  or  shall  be  expired,  bring  or  maintain  his 
action,  or  make  his  entry  within  ten  years  next  after  such 
disabilities  removed  or  death  of  the  person  so  disabled  and 
not  afterwards." 

The  complainants  claim  as  the  heirs  of  Willing  who  was 
not  a  resident  of  Kentucky,  nor  is  it  suggested  that  he  was 
ever  within  die  state  subsequent  to  the  possession  of  the  land 
by  the  respondents.  The  statute,  therefore,  could  not  bar 
Willing  if  he  were  living  and  had  filed  this  bill ;  but  his  heirs 
must  bring  themselves  within  the  statute  "by  prosecuting  their 
action  within  ten  years  fiom  the  death  of  tiieir  ancestor,  if  at 
that  time  there  was  adverse  possession.  Although  there  is 
contradictory  evidence  on  the  subject,  the  decease  of  Willing 
is  satis&ctorily  proved  to  have  taken  place  in  1798. 

It  is  a  well  established  rule  that  effect  will  be  given  to  the 
statute  of  limitations,  in  equity  as  well  as  at  law.  And  the 
proof  is  clear  that  adverse  possession  has  been  held  by  the 
defendants,  not  only  ten  years  since  the  decease  of  Willing, 
but  more  than  twenty  years. 

Statutes  of  limitations,  when  judiciously  enacted,  are  very 
properly  denominated  statutes  of  repose.  They  impose  vigi- 
lance on  claimants,  and  give  certainty  to  the  bona  fide  occu- 
pant who,  for  a  series  of  years,  has  been  in  possession  of 
land  claimed  to  be  his  own. 

Bill  dismissed. 


ciHCurr  COURT  or  the  united  states. 


TENNESSEE,  JUNE  TEBM,  18S9. 


The  Lessee  or  Henby  Neal,  v.  Asa  Gbeen. 

The  Comts  of  the  United  States  adopt  as  a  rule  of  decbioo,  the  settled  oonstmo- 
tion  <^the  statutes  of  the  State,  bj  its  Supreme  Conrt. 

Bat  where  the  Supienie  Court  of  the  United  States  have  maturely  adopted  such 
constnietion,  and  die  State  Court  afterwards  gives  a  diflotent  conatroction  of 
the  same  statute,  it  is  deemed  more  lespeetfol  to  the  Supreme  Court  of  the 
Union,  far  the  Circuit  Court  to  hold  their  deciaoQ  as  landing,  until  the  qa»- 
tion  shall  be  reviewed  in  that  Court. 

The  rule  adopted,  however,  requires  the  Courts  of  the  United  States  to  fiiUow, 
in  the  oonstruction  of  Statutes,  die  Supreme  Court  of  the  State. 

This  case  was  argued  by  Mr.  Washington  for  the  plaintiff^ 
and  by  Messrs,  Craighead  ^xA  Terger,  for  the  defendant 

OPINION  OF  THE  COURT. 

The  plaintiff  has  brought  his  action  of  ejectment  to  recover 
possession  of  a  certain  tract  of  640  meres  of  land;  and  the  de- 
fendant sets  up  the  statute  of  limitations  in  bar  of  the  action. 

The  lessor  of  the  plaintiff  has  shown  a  regular  deduction  of 
title  from  the  patentee  to  himself;  and  the  defendant  exhibited 
a  deed  for  the  same  land  from  Andrew  Jackson  to  Dillon,  and 
introduced  evidence  conducing  to  prove  that  persons  claim- 
ing under  and  for  Dillon^  had  held  possession  adverse  to  the 
plaintiff  more  than  seven  years  before  the  commencement  of 
the  suit 

To  decide  this  case,  a  construction  of  the  statute  of  limita- 
tions of  1815,  of  North  Carolina,  adopted  by  Tennessee,  and 
one  passed  by  Tennessee  in  1797,  must  be  given. 
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The  ]«aee  of  Hemy  Netl,  v.  Aia  Gieeii. 

Hie  fiist  statute  provides  ^ibaX  no  peison  or  persons,  or 
their  heiis^  which  hereafter  shall  have  any  right  or  title  to  any 
lands,  tenements,  or  hereditaments,  shall  thereunto  enter  or 
make  daim,  but  within  seven  years  after  his,  her  or  their  right 
or  title  shall  descend  or  accrue;  and,  in  de&ult  thereof,  such 
person  or  persons  so  not  entering  or  makmg  de&ult,  shall  be 
utterly  excluded  and  disabled  from  any  entry  or  claim  there- 
after to  be  made.''  And  also  that  <<all  possessions  held  with- 
out suing  such  daim  as  aforesaid,  shall  be  a  perpetual  bar 
against  all,  and  all  manner  of  persons  whatever,  that  the 
e]qpectation  of  heirs  may  not  in  a  short  time  leave  much  land 
unpossessed,"  &c. 

The  act  of  1797  provides  that  in  order  to  settle  the  <<true 
oenstmction  of  the  existing  laws  respecting  seven  years  pos- 
session" ^fliat  in  all  cases  wherever  any  person  or  persons 
shall  have  had  seven  year's  peaceable  possession  of  any  land 
by  virtue  of  a  grant  or  deed  of  conveyance  founded  upon  a 
grant,  and  no  leg^l  claim  by  suit  in  law  shall  be  set  up  to  said 
land  within  the  above  term,  that  then  and  in  that  case  the 
person  or  persons  so  holding  possession  as  aforesaid,  shall  be 
entitled  to  hold  possession  in  preference  to  all  other  claimants," 

&C. 

The  question  here  is,  whether  as  the  defendant  has  fouled 
to  flhow  that  the  deed  under  which  he  holds  possession,  is  con- 
nected with  a  grant,  he  brings  himself  within  the  provisions 
of  the  statute.  And  the  counsel  for  the  plaintiff  refers  to  the 
case  of  Patton^s  leasee  v.  Boston^  1  Wheat  446,  and  the  case 
of  PawelPs  leasee  v.  Oreeuy  3  Peters,  340,  as  condusive  of 
tile  question. 

The  Supreme  Court  in  the  first  case  say,  <4t  has  been  deci- 
ded that  a  possession  of  seven  years  is  a  bar  only  when  held 
under  a  grant  or  a  deed  founded  on  a  grant"  The  deed  must 
he  connected  with  the  grant  This  Court  concurs  in  that 
opinion.  A  deed  cannot  be  '^founded  on  a  grant"  which  gives 
a  title  not  derived  in  law  or  equity  from  that  grant;  and  the 
words  founded  on  a  grant  are  too  important  to  be  discarded. 


M  TENNESSEE, 

The  Imsm  of  Henry  Neal,  v.  An  Green. 

The  decMon  of  the  case  referred  to  in  «  Peters,  is  in  accor- 
dance with  this  one;  and  we  think  both  decisions  cany  otrf 
and  give  effect  to  the  intention  of  the  legislature.  Indeed,  the 
language  of  the  act  of  1797,  woidd  seem  to  admit  of  no  other 
constructioiL  The  important  words  <<founded  upon  a  grant,'^ 
being  used  in  connection  with  the  deed,  would  seem  to 
require  proof  of  the  grant,  as  Well  as  of  the  deed,  and  that  they 
should  be  connected  by  intermediate  conveyances. 

But  it  m  insisted  that  since  the  decisions  of  the  Supreme 
Court  under  this  statute,  the  Supreme  Court  of  Tennessee  have 
by  several  a^udications,  settled  the  construction  of  these  stat- 
utes, that  it  is  not  necessary  to  show  a  grant  or  a  title  connected 
with  a  grant,  by  a  person  who  claims  the  benefit  of  the  statute. 
That  the  stdtute  only  itequires  the  party  who  sets  up  the  stat- 
ttteas  a  bar,  to  Aiovt  a  deed  for  the  land,  and  that  it  has  been 
granted. 

Tiat  affp^&t^  now  to  be  the  settled  construction  of  the  stat- 
ute, and  the  Supreme  Court  of  the  UAited  States  must  adopt 
it,  under  their  rule  to  foUdw  the  construction  of  a  State  statute 
which  has  been  given  by  the  Supreme  Court  of  the  State. 
And,  although  in  this  instance  it  may  require  of  the  Supreme 
Court  of  the  Union,  to  give  a  different  construction  of  these 
statutes  from  what  they  have  given  in  the  cases  cited ;  tfaey 
must  adhere  to  the  rule. 

It  is  important  that  there  should  be  but  one  rule  of  property 
in  a  State,  and  if  this  rule  depend  upon  the  construction  of  a 
statute  of  the  State,  as  in  the  present  case,  it  must  be  adhered 
to  by  the  Supreme  Court  of  the  United  States,  under  all  the 
modifications  which  may  be  given  to  it  by  the  Supreme  Court 
of  the  State. 

But,  notwithstanding  this  view,  we  think  it  would  be  more 
respectful  for  this  Court  to  consider  themselves  bound  by  the 
construction  which  has  been  given  to  those  statutes  by  the 
Supreme  Court  of  the  United  States,  in  order  that  the  case  may 
be  brought  before  that  tribunal  for  another  adjudication. 

We,  therefore,  instruct  the  jury  that  according  to  the  present 
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Hie  lemee  of  Hemy  Neal,  0.  Am  Green. 


State  of  decision  in  the  Supreme  Court  of  the  United  States, 
ire  cannot  charge  that  defendant's  title  is  made  good  by  the 
flCatute  of  limitations. 

The  jury  found  the  defendant  guilty  of  the  trespass  and 
ejectment  in  ibe  declaration  stated^  and  a  judgment  was  enter- 
ed on  the  verdict 

A  writ  of  error  was  brought  on  this  judgment,  and  it  was 
lerersed  on  the  ground  above  suggested,  6  Peters,  292, 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


OfflO,  JULY  TERM,  1829. 


James  E.  Smith  v.  Shane  and  Meigs. 

Notice  raaehes  the  conadeiioe  of  the  pttty,  end  he  ao^pmee  no  better  title  flian 
^  penon  of  whom  he  puTcfaaeed. 

If  denied  by  the  anewer,  tiie  notice  nmet  be  proved  hy  two  witnewea,  or  by  one 
witneai  and  strong  dicamstancei. 

The  7th  section  of  the  act  of  CongreaB  respecting  mifitaiy  bounties,  passed  Mareh 
1st,  1800,  which  pnmdes  that  no  locatioa  shall  be  made  or  patents  iasoed  fior 
lands,  ezcq[it  to  perMUs  who  peifiinned  the  serHce,  or  their  hein;  and  that  the 
patentee  shall  hold  the  same,  free  from  any  contract  of  sale,  ia  ttmited  to  the 
patentee  n^tn^  in  the  sectiop. 

file  policy  was  to  protect  a  meritorioos  daas  of  persons  from  oontracls  entered 
into  under  ^  inflnence  of  necessity  or  fraud.  Bat  where  the  patentee  has 
oonTeyed,  the  grantee  ctanot  shelter  himself  from  his  coDtrads  nndcr  the 
above  act 

As  in  this  case,  Bnibid,  the  patentee,  was  not  made  a  party,  nor  any  reason  ■•• 
signed  in  the  bill  why  he  was  not,  and  as  he  stands  in  tiie  same  relatian  to  the 
complamant,  as  Garrison  stood  to  Hinde  and  Wife,  v.  Fnidlay''and  others,  and 
as  in  that  case,  ^  deoree  was  reversed,  because  GanisQn  was  not  made  a  pai^, 
that  decision  is  considerBd  conchiaive  in  this  esse. 


This  cause  was  argued  by  Mr.  Swan^  for  the  plaintiff,  and 
by  Mr.  Goodenowj  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  controversy  arises  respecting  a  tract  of  500  acres  of 
land  in  the  United  States'  military  district  The  complainant 
represents,  that  in  the  year  1799,  he  entered  into  a  co-partner- 
ship with  one  James  Johnson,  for  the  purchase  and  location 
of  military  warrants  in  the  above  district  That,  in  the  year 
1800,  Johnson  purchased  a  warrant,  issued  in  the  name  of 
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JnoM  £.  Smith  «.  Shan^  and  MeigB. 


Colonel  Ahiaham  Buford,  from  Jobn  S.  Wills,  who  had  pur- 
chased the  same*  That,  under  the  direction  of  the  complain- 
ant, the  warrant  was  located,  and  a  patent,  in  the  name  of 
Bufoid,  obtained  in  August,  1801. 

A&er  the  location  of  the  waxnuot^  tho  purchase  money  was 
paid  by  Wills  to  Buford,  and  the  complainant  and  Johnson 
jiemained  in  possession  of  the  land,  paying  the  taxes,  until  the 
year  1817.  That,  in  1820,  Johnson  quit  claimed  to  the  com- 
plainant, their  partnership  being  dissolved.  That  the  respon- 
dent, Shane,  by  gross  misrepresentation  and  fraud,  with  a  full 
knowledge  of  complainant's  equity,  in  1815,  obtained  a  con- 
veyance of  the  legal  estate  from  Buibrd  to  hiooself  and  Meigs. 
The  complainant  prays  that  a  conveyance  of  the  land  may  be 
decreed  to  hinu 

The  respondents  deny  the  material  statements  in  the  bill, 
and  rest  their  claim  to  the  land  on  a  bona  fide  purchase  of  the 
equitable  interest  of  Wills,  in  1815,  and  the  conveyance  from 
Buford;  which,  they  allege,  was  &irly  obtained. 

The  partnership  ietween  the  complainant  and  Johnson  is 
shown  by  Joseph  S.  Randall  and  others,  that  it  was  dissolved, 
and  a  quit-claim  executed  for  the  land,  as  stated  in  the  bill. 

To  prove^  the  purchase  of  the  warrant,  the  depositions  of 
Johnson  and  Wills  are  relied  on. 

Johnson  states  that  he  purchased  the  warrant  about  the  be- 
ginning of  the  year  1800,  from  John  S.  Wills,  fer  thirty-three 
dollars  per  hundred  acres;  and  that  he  regularly  paid  the  taxes 
on  the  land  until  the  year  1817. 

In  his  deposition.  Wills  states  that,  many  years  before.  Col. 
Thomas  Gibson,  then  of  Cincinnati,  put  into  his  hands,  with 
or  without  transfer,  he  cannot  remembei;,  the  warrant  granted 
tp  BufbnL  That  soon  afterwards  he  went  to  Philadelphia, 
and  took  with  him  this,  with  other  warrants  of  the  same  kind; 
and  that,  while  in  Philadelphia,  he  believes  he  sold  some  of 
them^  and  perhaps  all,  though  he  is  not  certain. 

The  location  of  the  warrant,  under  the  direction  of  the  com- 
plainant, is  satis&ctorily  proved  by  the  depositions  of  Dekraft, 
Johnson  and  others. 
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Bufbrd  acknowledges  the  payment  of  the  eonsdderation  for 
the  purchase  of  the  wairant  by  Wills,  and  states  that  the  war- 
rant was  placed  by  him  in  Oibson's  hand  to  sell  or  locate: 
was  informed  afterwards  that  he  had  sold  it;  and,  at  the  re- 
quest of  Wills,  deponent  sent  ^a- power  -of  attorney  to  Gibson 
to  make  the  conveyance.  The  possession  of  the  complainant 
and  Johnson,  and  the  payment  of  taxes  on  the  land,  firom  the 
date  of  the  patent  to  the  year  1817,  are  proved. 

To  establish  fraud  in  the  purdiase  of  the  defendants,  the 
depositions  of  Johnson,  Kisely,  Wills,  Buford,  and  Canfield, 
are  referred  to. 

Johnson  states  that,  in  the  year  1813,  Shane  applied  to  him, 
m  Chillicothe,  to  purchase  the  land,  and  that  deponent  inform- 
ed him  he  could  not  convey  the  tract,  as  it  was  held  in  part- 
nership. That,  a  few  days  afterwards.  Wills  offered  him 
twelve  or  fifteen  hundred  dollars  for  the  land  in  behalf  of 
Shane,  but  the  sale  was  declined. 

Wills  states  that,  some  years  after  his  journey  to  Philadel- 
phia, where  the  w^irrant  was  sold,  Shane  applied  to  him  to 
purchase  the  land;  that  the  answer  he  gave  is  not  recollected, 
but  that  repeated  applications  were  made  to  him  by  Shane  in 
different  years,  who  stated  that  he  had  seen  Col.  Buford,  who 
refused  to  sell  on  account  of  the  claim  of  the  witness.  Tliat 
at  1^,  on  Shane's  showing  a  deed  firom  Buford  for  the  land, 
he  agreed,  for  a  certain  sum  of  money,  to  give  a  bond,  condi- 
tional that  neither  he,  nor  his  heirs,  executors,  or  administra- 
tors, would  set  up  a  claim  against  Shane's. 

He  denies  ever  having  authorized  Buford  to  convey  the 
land  to  Shane ;  and  he  states  that,  in  giving  the  bond  to  Shane, 
it  was  not  his  intention  to  sanction  such  conveyance.  He 
states,  that  if  he  had  been  conscious  of  having  an  equitable 
right  when  he  made  the  agreement  with  Shane,  he  would  not 
have  hesitated  to  convey  it  Shane,  he  states,  was  well  ap- 
prised of  his  claim,  and  paid  him  eleven  hundred  dollars  when 
the  bond  was  executed. 

Buford  states,  that  some  time  after  the  sale  of  the  warrant 


JULY  TESM,  1829.  %5 

JuMi  S.  Snuth  «.  Shnie  and  Meigg. 

to  Wills,  he  leoeived  a  letter  from  Shane  respecting  the  land, 
which  he  answered,  by  saying  that  he  had  passed  away  his 
right  tbioug^  CoL  Gibson.  That  some  time  afterwards,  Shane 
called  on  him  in  Kentucky,  exhibited  evidences  of  claim  to  the 
land,  among  others,  a  direction  from  John  S.  Wills  to  make 
Ifaa  deed  to  both  of  the  defendants;  and  having  some  know- 
ledge of  MeigB,  and  high  confidence  in  his  character,  he  was 
induced  to  execute  the  deed.  At  the  time  informed  Shane 
ibat  the  consideration  money  had  been  paid  or  secured. 

CoL  Buford,  in  a  letter  to  Shane,  dated  20Qi  August,  181d, 
states  that  he  does  not  own  any  land  in  the  United  States' 
military  dirtrict;  that  Col.  Gibson  undertook  to  locate  lands 
for  him  there,  which  he  aftefwards  sold,  a  part  to  him,  and  a 
part  to  his  son-in4aw,  John  S.  Wills,  to  whom  Col.  Buford 
referred  Shane  for  the  information  he  desired. 

Another  letter  from  CoL  Buford  to  Shane  is  exhibited,  da- 
ted Jime  dSth,  1814,  in  which  he  states, '^<  It  would  give  me 
pleasure,  was  it  in  my  power,  to  give  you  any  satis&ctory 
information  rsspectisg  the  lands  you  m^ition  in  your  letter  to 
me  of  the  18th  instant  I  apprehend,  from  your  letter,  that 
CoL  J.  Johnson  is  an  inhabitant  of  the  State  of  Ohio;  if  so,  I 
have  no  knowledge  of  him.  My  recollection  of  those  laqds 
are  very  feint  I  believe  those  lands,  or  a  part  of  them,  w^re 
located  in  my  name,  but  I  know  not  who  they  were  granted 
to.  I  sold  them  to  CoL  Gibson,  but  I  do  not  recollect  who  I 
made  the  assignments  to;  perhaps  tO'John  S.  Wills,  as  he  was 
made  paymaster  to  me  for  .them,  but  the  price  not  yet  receiv- 
ed: I  believe  I  have  no  claim  to  any  of  those  lands,  or  can  I 
say  any  thing  as  to  their  value.  By  searching  the  different 
offices,  I  suppose  yon  might  trace  the  title.'' 

George  W.  Canfield  states,  that,  some  time  in  the  &I1  of  the 
year,  1820,  he  heard  a  conversation  between  the  c(Mnplainant 
and  Shane,  at  New  Philadelphia,  respecting  the  land  which, 
at  that  time,  9iane  had  purchased  of  Buford;  in  which  con- 
versation Shane  said,  that  previous  to  Ins  purchase,  he  called 

on  complainant^  and  inquired  if  be  had  not  some  western 
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lands  that  he  wished  to  dispose  of?  to  which  said  conqilaiiiant 
replied  that  he  had  some  lands  in  the  State  of  Ohio^  and  that 
if  he,  Shane,  would  call  at  his  office  the  next  day,  he  would 
attend  to  his  inquiries.  That,  on  calling  the  next  day,  a  can- 
vass bag,  containing  a  quantity  of  patents,  deeds,  &c,  was 
handed  to  him,  which  he  perused  to  his  satisfaction,  and  then 
asked  the  complainant  if  he  had  any  other  titles?  to  which 
there  was  an  answer  in  the  negative,  or  an  evasive  one. 

The  respondents  exhibit  the  deed  from  Bufoid,  bearing  date 
the  15th  May,  1815;  prove  the  payment  of  eleven  hundred 
dollars  to  WUls,  and  show  the  bond  he. executed  at  the  time. 
In  this  bond  he  binds  himself,  his  heirs,  executors,  and  ad- 
ministrators, in  the  sum  of  one  tbDusand  dollars,  dated  2d  Oc- 
tober, 1815,  <<that  he,  nor  his  heirs,  executors,  or  admhustra- 
tors,  shall,  at  any  time  thereafter,  commence  suit,  either  in 
law  or  equity,  against  the  said  Shane,  his  heirs,  or  any  per- 
son purchasing  under  him,  for  the  tract  e$  land  in  coootro- 
versy."  • 

By  the  deposition  of  Oen.  Herrick,  they  prove  that  about 
the  month  of  January,  1815,  he  heard  Wills,  in  a  conversation 
with  Shane,  say  to  him  that  he  had  not,  at  any  time,  sold  or 
disposed  of  any  land  warrant  which  had  issued  in  the  name 
of  one  Buford,  to  CoL  James  Johnson,  or  made  any  contract 
with  him,  or  received  any  consideration  for  such  purpose* 
And  that,  if  Col.  Johnson  had  at  any  time  the  posstaion  of 
said  warrant,  he  had  obtained  it  at  some  imprudent  moment; 
referring,  as  witness  supposes,  to  a  time  when  he  was  intoxi> 
cated. 

The  respondents  prove  by  James  Clark  that  Johnson  sold  a 
tract  or  two  of  land,  to  whidi  he  was  not  able  to  make  titles; 
and  that,  in  consequeiice,  the  witness  did  not  believe  that  be 
had  any  title  to  the  land  in  dispute. 

Reliance  is  placed  upon  this  ftct,  and  the  impression  which 
seems  to  have  been  made,  that  Johnson  claimed  lands  to 
which  be  had  no  title;  and,  also*,  on  the  circumstance  of  the 
complainant  not  stating  to  Shane  his  title,  when  the  patents 
and  dee<;U  weio  examined  by  him. 
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The  purchase  of  the  warrant  from  Wills  by  Jcdinson  is  saU 
isfaolorily  piOTod  by  the  oath  of  Johnson,  the  equivocal  ad- 
mission of  Wills,  the  &ct  of  having  possession  of  the  warrant, 
the  dicomstanee  of  its  being  located  under  the  direction  of  the 
eomphiDant,  the  patent  having  been  obtained  by  him,  and  the 
possession  of  the  premises.  Payment  of  the  consideration  is 
0wom  to  by  Johnson  as  having  been  made  when  the  warrant 
was  purchased. 

Under  this  statement  of  the  case,  three  points  are  presented 
for  investigation. 

1.  The  notice  to  Shane. 

S.  The  contract,  under  the  act  of  Congress. 
S.  The  parties  to  the  suit^ 

The  doctrine  of  notice  is  discussed  by  every  elementary 
wRter  on  the  equitable  jurisdiction  of  a  court  of  chancery,  and 
it  is  illustrated  by  numberless  adjudicated  cases. 

Notice  readies  the  conscience  of  the  party,  and,  though  he 
be  a  puxdiaser  for  a  valuable  consideration,  yet,  in  equity,  his 
rig^  are  the  same  as  were  those  of  the  person  firom  whom 
he  purchased.  As  the  respondents  deny  the  notice  charged, 
it  will  be  incumbent  on  the  complainant  to  prove  it  by  more 
than  one  witness.  "Rie  statement  of  one  witness,  corrobora- 
ted by  strong  circumstances,  is  sufSdent  Johnson  states,  that 
in  1813,  Shane  applied  to  hkn  to  puidiase  ihe  land,  and  after- 
wards sent  WiU»  to  him  on  the  same  errand. 

Hie  circumstances  going  to  show  presumptive  evidence, 
are,  die  possession  of  the  land  by  the  complainant  and  John- 
son,  the  possession  of  the  original  patent  to  Buford,  stating 
tiiat  he  had  no  claim  to  the  land,  having  sold  it,  through  CoL 
Gibson,  to  Wills,  to  whom  Shane  was  refened,  and  the  state- 
ment of  Buford  when  the  deed  was  executed.  The  purchase 
from  Wills,  who  denies  ever  having  stated  to  Shane  that  he 
had  never  sold  his  mterest  in  the  land,  and  the  conditions  of 
the  bond  given  by  Wills  at  the  time  the  eleven  hundred  dol- 
lars were  paid  to  him  by  Shane. 

When  the  deed  was  obtained  firom  Buford  by  Shane,  the 
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complainant  and  Johnson  had  been  in  posaesrion  of  the  land 
diirteen  or  fourteen  years.  This,  of  itself,  was  caleuhiled  16 
awaken  inquiry  as  to  the  title/and  it  seems  to  have  had  this 
effect  upon  Shane.  He  asks  the  complainant  for  his  title  pa> 
peis,  and  they  are  exhibited  to  him;  among  thsm Iras  Bufbfd's 
patent  for  this  land.  No  special  inquiry  is  mads  reapeetmg 
it,  but  the  general  question  asked  wheibef  he  had  any  odior 
titles,  to  which  it  is  uncertain  whether  an  evasive  reply  was 
made,  or  an  answer  in  flie  negative.  There  seems  to  have 
been  nothing  said  by  Shane,  from  which  Ae  compiainaitt 
could  infer  that  he  wished  to  know  wheib^  he  had  any  title 
or  daim  to  the  Bufoid  tiact;  and  yet  this  dicumstance  is 
strongly  relied  on  by  Shane  as  gemg  to  ahow  a  want  of  title 
in  the  complainant,  or  a  Wilful  suppiessicm  of  it  Had  the 
object  of  Shane's  examination  been  fiwly  stated,  and  the  coos- 
plainant  fiiiled  to  apprise  faimof  Ae  ehdm  he  held  to  the  land^ 
the  inference  drawn  wouM  be  just;  but,  under  the  ciieum- 
stanoes,  no  such  c<mclusion  is  authoriaed.  The  posseasioii  of 
the  patent,  connected  with  ifae  poesession  of  the  latid,  was  eal- 
eulated  to  fix  the  presumption  ^of  title  in  the  compbunaaat 
No  man  is  bound  to  ptodaim  Ub  titles  to  every  inquiier,  and, 
unless  the  object  of  the  inquiry  be  specially  stated,  he  can 
never  sustain  injury  from  arefusal  to  answer.  The  condntit 
of  Shane  seems  to  have  been  guarded,  if  not  designed  to  gain 
some  advantage.  He  was,  no  doubt,  desirous  of  purchasmg 
the  land,  and  was  unwilling  to  awaken  the  suspidoos  of  the 
complainant  The  letters  from  Buford,  8taliB9  Ifaat  he  had 
sold  the  land,  and  his  .refusal  to  receive  any  consideration 
when  he  made  the  conveyance,  could  not  ftil  to  convince 
Shane  that  the  equity  was  to  be  found  in  some  one  else;  and 
that  the  deed,  without  consideration,  could  give  but  the 
sh&do  w  of  title. 

T^e  purdiase  from  Wills,  and  the  payment  anade  to  him 
after  the  execution  of  the  deed,  forma  (he  grevind  od  which 
the  defendant's  equity  must  rest  In  his  deposition,  Wills 
states  that  he  should  not  hav»  hentated  to  convey  the  equity 
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to  Shane,  if  he  had  been  conscious  fhat  it  was  in  him.  The 
foTxa  of  the  bond  executed  goes  strongly  to  show  that  both 
Wills  and  Shane  had  a  knowledge  that  the  equity  had  been 
tnmafened.  If  this  had  not  been  the  case,  why  was  not  a 
coBTeyance  executed  in  the  usual  fonn?  And  why  would 
Sftane  consent  to  receive,  not  a  transfer  of  the  equitable  title, 
tat  a  bond,  in  a  less  penalty  than  the  consideration  paid,  that 
nesliieT  Wills,  nor  his  heif%  executors,  or  administrators, 
would  set  up  a  claim  for  the  land?  In  this  bond.  Wills  is  cau- 
tious to  incur  no  responsibility  from  a  prior  conveyance;  and 
ibis  must  have  been  well  understood  by  Shane. 

Tliese  facts  and  circumstances,  going  to  show  a  notice  to 
ShflDie,  are  not  rebutted  by  the  declaration  made  by  Wills  to 
Sbane^  in  die  hearing  of  Gen.  Herrick,  nor  by  the  paper  refer- 
nd  Id  in  the  amended  answer,  in  the  htod-writing  of  Wills, 
stating  the  reasons  why  a  mere  contract  for  the  sale  of  a  war- 
rant could  not  be  forced.  It  is  of  no  importance  what  the 
general  opinion  may  be,  or  the  belief  of  any  individual,  respect^ 
ing  a  title.  If  enough  be  made  known  in  the  negotiation  for 
the  purdhase,  to  put  the  purchaser  on  inquiry,  and  lead  him  to 
a  fuH  knowledge  of  the  title,  it  is  all  that  equity  requires. 

I  cannot  doubt  tiiat  at  Hm  tune  Shane  received  the  deed  from 
Bnford,  he  had  notice  of  the  complainant's  daim,  and  must 
ooDsequently  be  considered  as  a  purchaser  with  notice. 

Whether  the  contract  set  up  by  the  complainant  can  be  car- 
ried into  effect,  is  the  second  point  for  investigation. 

The  7th  section  of  4ie  act  of  OoBgress  respecting  United 
States'  military  bounties,  passed  1st  March,  1800,  it  is  conten- 
ded, makes  void  the  contract  The  words  of  the  act  are :  <<But 
no  location  Aall  be  allowed,  nor  shall  any  patent  be  issued, 
foi  any  lot  or  lots  of  one  hundred  acfes,  except  in  the  name  of 
Ifae  person  or^inally  entitled  to  such  warrant,  or  the  heir  or 
heira  cS  Oe  person  so  entitled;  nor  shall  wxy  land,  so  located 
and  patentod^to  a  person  originally  entitled  to  such  warrant, 
be  considered  as  in  trust  for  any  purchaser,  or  be  subject  to  any 
eontracty  made  before  tiie  date  MT  sudbi  patent;  and  the  title 
3* 
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to  lands  acquired  in  consequence  of  patents  issued  as  afore- 
said, shall  and  may  be  ali^iated,''  &c. 

A  part  of  this  section  is  directory  to  the  offioeiB  of  ttte  Qo?- 
ermnent  in  prohibiting  any  location,  or  the  issuing  of  any  pat- 
ent, except  in  the  name  of  the  perscm  origpuiatty  entitied  to  it, 
or  to  his  heirs.  It  is  then  provided,  that  lands  thus  located 
and  patented  shall  not  be  considered  as  in  trast  for  any  p«r- 
chaser,  or  be  subject  to  any  c^ittract  made  before  the  dale  of 
the  patent 

The  policy  of  the  law  is  obvious.  It  was  dea^ned  to  pio- 
tect  the  rights  of  a  most  meritorious  class  of  citiaens,  who 
achieved  the  independence  and  glory  of  their  country.  It 
invests  them  and  their  heirs  with  the  legal  title  to  their  bKnflBy 
free  from  all  incumbrances  arising  ftom  previous  contradB. 
Such  contracts  cannot  be  enforced  against  them.  This  is  the 
plain  import  and  meaning  of  the  act 

The  patentee  is  the  only  person  who  dli  claim  the  beKiefit 
of  this  statute,  for  it  was  designed  exclusively  for  his  protec- 
tion. Ilere  was  nothing  in  the  condition  of  the  country  when 
this  statute  was  passed,  or  in  the  circumstances  of  the  persons 
for  whose  benefit  it  was  exacted,  to  render  this  construdioii 
doubtful 

The  complainant  sets  up  acontract  with  Wills,  and  not  with 
Buford,  the  patentee.  Between  these  parties,  the  law  caimot 
affect  the  contract  If  Buford  had  conveyed  to  Wills,  against 
him  a  court  of  chancery  could  decree  a  conveyance  of  the 
premises,  though  againsi  Buford  it  eonld  not  It  seems  Bu- 
ford has  not  availed  himself  of  the  provisions  of  this  statute. 
In  pursuajQoe,  as  he  coQsid0red,of  acontract  for  the  sale  of  the 
warrant  made  long  before  the  emanation  of  the  patent  with 
WiUs,  he  conveyed  the  land  to  the  rei^ndents.  If  he  has 
conveyed  it  incorTecdy,th6  powers  of  a  courtof  chancery  cannot 
oompri  him  to  correct  the  error;  but  a  court  of  chancery  may 
give  relief  against  die  grantee,  who  had  notice  of  the  prior 
equity. 

In  this  ease  the  defeviaiito,  with  die  noliee^  nmst  be  oool-^ 
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fl^eied  as  mveated  with  the  equity  of  Wilhy  aiid  n^ 
if  the  aet  of  Congren  oould  not  affect  the  contract  wifii  WOla, 
it  oimBOl  pieyeiil  a  xeooiiiBe  against  the  reepondenta.  They 
murt  be  comidBied  as  holding  the  land  in  trust  for  the  oom- 
piainant,  in  the  same  manner  as  Wills  would  hare  held  it  had 
the  deed  been  made  to  him. 

I    The  ol^eotion  that  Bxj£nA  is  not  made  a  party  to  the  suit, 
lemainvtohe  oonsidaiiedi 

To  sustain  this  obgectieii,  a  dedflion  latdy  made  in  the  Su- 
preme Court  of  the  Unitod  States  is  relied' dn,  tea  case  where 
Fmdkqr  and  others  aie  appellants,  against  Hmd  aad  Wife,  1 
Peters,  ML 

The  title  set  up  in  that  case  by  Hind  aal  Wife,  was  dbrif^ 
firom  Crarrison,  and  was  evideDeed  by  dbe^foUowii^  receipt : 
<<Receiyed,  Cincinnati,  10th  September,  1799,  of  Wm.  and 
Michael  Jones,  fifty  pounds  Airteen  shillings  and  three  pence, 
in  part  of  a  lot  opposite  W.  Carr's,  in  Cinciimati^  for  two  hun- 
dred and  fifty  dollars,  which  I  will  make  theih  a  warrantee 
deed  for,  for  the  same,  on  or  before  the  20th  day  ofthis  instant" 
Signed,  Abraham  Gkurrison.  Some  evidence  was  given  of  a 
deed  ezaoBted  to  Wm.  and  Michadi  Jcmesby  Oarrison,  tat  it 
was  lost,  and  there  was  a!fii]hire  of  proof  to  establish  it.  The 
bill  charged  Ihe  defendants  with  having  frauduleutlyj^  and 
with  notice  of  tb9,  i^boye  title,  obtained  a,  conveyance  firom 
Garrison  fi)r  the  lot  In  this  caM^  the  Coprt  held  thai  Garri- 
son should  have  been  made  a  party,  although  it  was  in  proof 
that  heliad  conveyed  to  the  defendants,  agaipst  whom  Hind 
and  wife  sought  a  decree ;  and  on  this  ground,  the  decree  of 
Ihe  Circuit  Court  was  ^evw^d*  There  is  no  difference,  in 
principle,  between  that  case  and  the  one  under  consideratiojL 
Tbe  Court  say  that  <<no  decree  can  be  made  Tor  the  complain- 
ants, without  first  deciding  that  the  contract  of  Garrison  oug^t 
to  be  specifically  decreed.  He  might  insist  the  purchase 
money  had  not  been  paid,  or  make  other  various  defence& 
It  is  not  true,  if  he  be  made  a  party^  no  decree  could  be  made 
againsthim.    Itm^tnM  Ike  necessary,  to  do  any  act,  but  it 
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would  be  indiBpeiisable  to  decide  against  him  die  imralidity 
of  his  obligatioii  to  convey,  and  ovemile  such  defence  as  he 
might  make;  and  if  the  purchase  money  had  not  been  paid, 
to  proyide  by  the  decree  for  its  payment,  before  any  decree 
could  be  made  against  the  defendants  holding  the  title." 

In  the  9th  of  Cranch,  25,  and  in  the  ISthof  Wheaton,  193- 
196,  the  same  principle  is  recognized.  The  Court  seem  to 
have  been  unanimous  in  these  decisions .  and  Ihe  anthority 
must  be  considered  binding  upon  this  Coiirt 

The  bOl  most,  therefore,  be  dismissed. 

This  case  was  appealed  to  the  Supreme  Court,  and  cm  the 
question  of  parties  that  Court  were  divided  in  opinion.  On 
the  other  points  tfaeaa  wa&no  diffiBienoe  of  opinion.  The  de* 
ciee  of  the  Circuit  Court  was  affirmed. 


Tax  Lxssix  of  Thomas  B.  Miller 

V, 

Stxpheit  Lindsxt  and  others. 

BSOMqiMnny  id  wb  canon  oi  100  v BgnHt  iniinny  nmne%  wb  snu  w  vhsviv 

kad  no  xi^t  to  unie  a  patent  fiv  Und  widim  h. 
The  gtatnte  of  Bmltatiiyn  do€g  not  nm  againit  the  gpywiimBnt,  bat  agiint  a  titip 

wfaere  the  poaiBMion  it  held  ad^melf. 
The  ad  of  1807,  wfakk  prohibita  entriea  firam  beinf  made  on  hnda  which  had 

been  eufvoyed  of  pettnted,  doea  not  protect  ^otd  aoiveiya  or  petenta. 


This  case  was  ai^edby  Mr.  Leonard  for  the  plaintiJOT,  and 
by  Mr.  Caswell,  for  the  defendant 

OPINION  OP  THE  COURT. 

This  ejectment  is  brought  to  recover  possession  of  450 
acres  of  land^  within  what  is  called  the  Virginia  military  dis- 
trict The  defendants  qre  pvored  to  be  in  possession  of  the 
land  claimed  by  the  lessors  of  the  plaintifil 

To  sustain  the  plaintiff  ^s  right,  a  patent  dated  the  1st  De* 
cember,  1 894,  founded  on  an  optry  iod  surrey,  is  given  in 
evidence. 
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The  defendants  offered  in  evidence  a  patent  issued  byfhe 
conunonwealth  of  Virginia,  dated  March,  1789,  to  Bidiaid 
C.  Andeivon,  hr  the  same  land,  which  the  court  oirexmled, 
on  the  ground  that  the  state  of  Virginia,  subsequently  to  the 
cession  of  this  district  of  country,  had  no  power  to  appropriate 
any  part  of  it,  or  to  give  a  patent  for  the  same. 

An  entry  and  survey  of  the  same  lands,  made  in  January, 
1788,  which  were  duly  recorded,  were  then  given  isi  evidence 
by  the  defendants,  and  they  ofieied  evidence  conducing  to 
prove  a  possession  of  more  than  thirty  yeai& 

To  do  away  Oe  effect  of  this  evidence,  the  plaintiff  gave  in 
evidence  the  warrant  on  which  the  defendants'  entry  and 
survey  were  made,  with  proof  tending  to  prove  thai  the  se»* 
▼ices  for  Which  the  warr^t  was  granted,  were  in  the  Vii^ 
ginia  state  line,  and  not  in  the  continental  line*  Indeed,*  this 
appears  on  the  face  of  the  warrant  And  Ihe  question  of  law 
is  made  to  the  court,  whedier  an  iminterrupted  possession 
of  more  than  twenty-one  years,  under  the  drcumstances  of 
Jthe  i»se,  does  not  constitute  a  bar  to  the  plaintiff's  rig^  df 
action* 

Po8sesBi<mto  operate  as  a  bar,  must  be  adverse  to  dieii|jht 
asserted.  The  ri^t  of  the  plaintiff  in  this  case,  it  appears, 
originated  in  1824 ;  so  that  the  adverse  possession  can  only 
be  counted  from  that  time.  Lesa  than  twenty-one  years  pos> 
session  does  not  ccmstitute  a  bar  ^  and  it  is  very  clear  that  the 
statute  cannot  run  against  the  gotemment 

Tbia  district  of  country  was  ceded  by  Vii^inia  to  the  Fed- 
eral Government,  for  the  express  purpose  of  satisfying  daims 
of  the  Virginia  troops,  for  services  on  continental  establish- 
ment;  after  the  good  lands  in  certain  other  districts,  should 
be  exhausted. 

By  the  cession,  this  district  was  placed  under  the  jurisdic- 
tion of  Congress,  subject  to  the  tnjst  spedfled;  and  patents 
for  lands  within  it,  emanated  from  the  Federal  GovemHieiit 
But  at  no  time  were  the  lands  in  the  district,  subject  to  appro- 
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priation  by  wairaats  issued  by  Virginia  for  services  in  her 
state  Ime. 

In  an  act  passed  by  Congress  the  dnd  March,  ia07,  to 
extend  the  time  for  locating  military  wairants  in  this 
and  for  other  purposes,  it  is  provided,  **ibat  no 
within  the  above  mentioned  tract,  shall,  after  the  passage  of 
that  act,  be  made  on  tracts  of  land  for  which  patents  had  been 
previously  issued,  or  which  had  been  previously  surveyed; 
and  any  patent  obtained  contrary  to  the  provisiqus  of  that  ad^ 
was  declared  to  be  null  and  void.'' 

The  entry  set  up  by  the  defendants  was  made  in  1783,  and 
the  cession  of  this  district  in  1784;  so  that  the  entry  was  prior 
to  the  cession.  But  it  is  9ot  pretended  that  at  the  time  tins 
entry  was  made,  the  warrant  authorized  it  Provision  was 
made  by  Virginia  elsewhere  for  die  satisfiBustion  of  warrants 
issued  for  state  services. 

The  act  of  1807  was  designed  to  protect  irr^fularities  in 
surveys,  but  not  to  give  effect  to  void  ones. 

In  the  case  of  Taylor^s  Leasee  v.  Myens,  7  Wheat  the 
court  decided  that  this  act  did  not  protect  a  survey  where  the 
entry  had  been  withdrawn. 

The  warrant  under  whidi  this  entry  was  made  gave  no 
authority  to  the  holder  to  make  it  He  mi^t  as  well  have 
assumed  the  right  of  making  the  entry  without  any  warmnt 
And  that  a  survey  unsupported  by  an  entry  does  not  come 
within  the  law,  is  clear,  from  the  case  above  cited. 

It  appears,  therefore,  that  the  defendants  cannot  legally  re- 
flist  the  right  of  the  plaintifis,  under  their  patent,  by  pleading 
the  statute  of  limitations,  or  under  the  law  of  1807. 

The  jury  found  a  verdict  of  guilty  against  the  defendants, 
on  which  the  court  entered  a  judgment 

This  case  was  taken  to  the  supreme  court  by  a  writ  of 
error,  and  the  judgment  of  the  dvcuit  court  was  affirmed.  6 
Pet0r8)67i?. 
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A  jiwIiaMMtig  ft  fien  on  the  lands  of  the  defendant  ^nlfain  the  oonnly,  if  csecation 

«D  H  be  ianied  and  levied  within  a  year. 
Art  the  jndgoMnt  on  whieh  exeention  doea  not  i«iie  within  the  year,  eonatitutea 

nolianagaiiiataaQbaeqiMnthonafide  judgment,  on  which  ezeeutian  ia  ianad 

within  the  year, 
ne  porohaaw  nnder  the  jndgnunt  cannot  be  in  a  wane  aitoation,  than  the 

plaintiff  who  dnma  the  porchaae  money  mider  a  piior  lien. 
TIm  eonetrection  of  a  atatate  by  the  aqprame  comt  of  the  itate,  ionna  a  role  of 

deciaHinfiir  thia  court. 
Alawwhickiegaiatei  the  ianungof  execotionaQn  jodgmenti  p^ 

afiecta  the  lemedy  iqarely,  and  ia  not  ex  poet  Acto,  nor  doaa  it  impair  the  obli- 
gation of  the  contiaot 

Hub  case  was  argued  by  Messrs.  Caswell  and  Starr  for 
the  plaintiflEsy  and  by  Mr*  Hammond  for  the  defendants. 

OPINION  OP  THE  COURT. 

Tbis  action  was  brought  by  the  Bank  of  the  United  States, 
to  recover  possession  of  a  lot  of  ground  in  the  city  of  Cincin- 
nati, under  a  sheriff's  deed.  The  judgmeht  on  which  the  lot 
was  sold  was  rendered  in  April,  1818,  in  a  writ  in  which 
Adam  Demsey  was  plaintiff,  John  Gibson  and  Thomas  Heck- 
welder  defendants.  Execution  was  issued  2nd  October,  1 828, 
and  levied  on  the  property  in  controversy,  6th  October,  1828. 
The  sale  was  made  the  71h  November,  and  the  sheriff's  deed 
was  executed  the  3rd  December  following. 

The  defendants  also  claim  under  a  sheriff's  deed,  bearing 
date  16th  January,  1822.  The  judgment  under- which  this 
sale  took  place  was  rendered  in  August,  1820,  against  the 
same  defendants,  at  the  suit  of  Thomas  Graham.  Execution 
was  issued  on  this  judgment,  returnable  to  December  term 
ensuing,  which  was  levied  on  the  same  lot,  and  it  was  sold  on 
a  pluries  venditioni  exponas,  the  24th  December,  1821. 
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Where  the  highest  judicial  court  of  a  state  has  given  a  am- 
struction  to  its  staMites,  sadi  construction  is  considered  by  the 
coiirts  of  the  United  States,  as  a  rule  of  decision,  unless  it  be 
repugnant  to  the  lairs  or  constitution  of  the  Federal  Govern- 
ment This  course  is  sanctioned  by  sound  policy,  and  a  due 
regard  to  the  institutions  of  the  respective  states* 

The  quasdon  involved  in  this  controversy  depends  ou  tte 
eonstruction  of  the  differait  statutes  wMch  regulate  jud^meirts 
and  executions. 

By  the  act  of  the  24th  February,  1820,  it  is  provided, « that 
the  lands,  tenements  and  real  estate  of  the  defendants  shall  be 
liable  to  the  satis&ction  of  the  judgment  from  the  first  day  oi 
the  tenn  in  wUch  the  judgment  is  entered,"  &c«  This  act 
limits  the  lien  of  the  judgment  to  real  estate  within  the  county, 
and  from  the  time  of  levying  the  execution,  on  lands  without 
the  county. 

This  act  is  repealed  by  the  act  of  the  1st  February,  1823, 
which  does  not  alter  the  lien  of  the  judgment,  but  provides, 
«that  in  all  cases  where  the  party  obtaining  judgment  shall 
neglect  for  one  year  after  the  first  day  of  the  term  in  which 
such  judgment  i^ali  have  been  rendeied  to  sue  out  execution 
thereon,  and  cause  the  same  to  be  levied  aocording^  to  the 
provision  of  this  act,  such  judgment  shall  not  operate  as  a  lien 
upon  the  debtor's  estate  to  the  prejudice  of  any  other  bona 
fide  judgment  creditor." 

The  16th  section  of  this  act  provides  <<that  no  judgment 
heretofore  rendered,  on  which  execution  shall  not  be  taken 
out  and  levied  before  the  expiration  of  one  year  next  after 
the  taking  effect  of  this  act,  shall  operate  as  a  lien  upon  the 
estate  of  any  debtor,  to  the  prejudice  of  any  bona  fide  judg- 
ment creditor." 

This  law  was  repealed  by  the  act  of  the  4th  February, 
1824,  which  in  the  17th  section  provides,  « that  no  judgment 
heretofore  rendered  or  which  hereafter  may  be  rendered,  on 
which  execution  shall  not  have  been  taken  out  and  levied 
before  the  expiration  of  one  year  next  after  the  rendition  of 
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-such  judgment,  shall  operate  as  a  lien  upon  the  estate  of  any 
judgment  debtor  to  the  prejudice  of  any  bona  fide  judgment 
creditor/' 

Under  this  act  the  supreme  court  of  the  state  have  decided 
that  the  lien  of  any  judgment,  without  reference  to  the  timie 
of  its  rendition,  ceases  to  operate  against  a  subsequent  bona 
fide  judgment  creditor,  if  execution  be  not  issued  on  it  within 
the  year.    Ham.  65. 

It  is  contended  that  the  provisions  of  this  act  cannot  be 
supplied  to  judgments  entered  before  its  passage,  as  it  Would 
be  destructive  of  rights  which  had  become  vested  under  pre- 
vious laws. 

This  effect,  however,  has  been  given  to  this  act  by  the  deci- 
sion referred  to;  and  in  several  cases  subsequently,  all  of 
which  are  acquiesced  in,  and  seem  to  be  considered  as  settling 
the  construction  of  the  act 

The  provision  in  the  constitution  of  Ohio  that  no  ex  post 
facto  law  shall  be  passed  if  it  embrace  civil  as  well  as  crim- 
inal cases,  does  not  reach  the  case ;  and  as  the  change  in  the 
law  does  not  impair  the  obligation  of  the  contract,  but  mod- 
ifies the  means  of  enforcing  it,  it  has  not  been  considered  in 
the  above  cased,  nor  is  it,  repi^;nant  to  the  constitution  of  the 
United  States. 

Previous  to  the  law  of  1822,  the  lien  continued  on  the 
judgment  without  limitation  as  to  the  time  of  issuing  the  ex- 
ecution. The  law  of  1824  transfers  this  lien  on  judgments 
previously  entered,  to  judgments  subsequently  obtained  on 
which  executions  have  been  issued  within  the  year. 

Some  doubt  may  exist  whether  the  legislature  can  take 
away  the  right  of  any  citizen  fairly  acquired  under  an  existing 
law,  and  vest  it  in  another  individual,  on  account  of  acts  done 
before  the  passage  of  the  law ;  and  which  could  have  been  in 
no  respect  influenced  by  its  provisions. 

But  if  the  power  of  the  legislature  be  only  doubtful,  this 

court  would  incline  to  give  effect  to  its  ac^ ;  and  still  more 

will  they  be  inclined  to  give  effect  to  them,  where  by  the 
4 
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highest  judicial  tribunal  of  the  state  they  have  been  decided 
to  be  constitutional. 

Undf  r  the  act  of  1824,  in  the  case  of  Shret  and  othen  v. 
Ferguson  and  others,  3  Ham.  136,  the  supreme  court  decided, 
that  to  continue  the  hen  of  the  judgment  on  any  particular 
piece  of  real  estate,  there  must  be  a  levy  upon  it  .within  the 
year.  That  a  levy  on  property  releases  all  other  property  not 
levied  on,  from  the  lien  of  the  judgment;  and  that  such  pro- 
perty may  be  taken  in  execution  on  a  junior  judgment 

These  decisions  it  is  contended,  were  made  on  questions 
between  judgment  creditors,  and  cannot  apply  to  purchasers 
of  real  estate  under  judgments. 

The  court  awarded  the  money,  in  the  cases  cited,  to  the 
judgment  creditor  who  had  the  preferable  lien ;  and  does  it 
not  follow  that  the  purchaser  under  the  judgment  having  the 
preferable  lien,  would  be  protected?  Is  it  not,  in  effect,  the 
same  question  as  if  the  plaintiffs  in  the  two  judgments  claimed 
the  money  arising  from  the  last  sale,  supposing  the  first  sale 
of  the  lot  not  to  have  been  effected? 

In'this  case  it  appears  that  from  April  term,  1818,  at  whidi 
the  judgment  was  entered,  under  which  the  plaintiff  claims, 
there  was  no  leyy  on  the  property  in  controversy  until  the  6th 
October,  1828. 

In  April,  1819,  by  the  decision  of  the  supreme  court,  the 
lien  of  this  judgment  ceased  to  operate  on  the  property,  and 
it  was  liable  to  be  taken  on  any  junior  judgment,  before  the 
6th  October,  1828,  when  the  levy  was  m^de.  And  that  levy 
was  voidable  by  any  bona  fide  judgment  creditor  who  obtain- 
ed his  judgment  within  a  year  preceding  it. 

The  judgment  under  which  the  defendants  claim  was  ren- 
dered at  August  term,  1820 ;  and  execution  issued  within  the 
year  and  was  levied  on  the  lot 

No  doubt  can  exist  that  the  junior  judgment  creditor  would 
be  entitled  to  the  money  in  the  case  supposed,  under  the  de- 
cisions referred  to,  he  having  issued  his  execution  within  the 
year  and  fij^  his  lieji  on  the  property  by  the  levy. 
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But  the  aale  of  this  property  was  made  on  the  junior  judg- 
ment,  before  the  act  of  1824  took  effect ;  and  it  is  contended 
that  consequently  the  proviskms  of  that  act  cannot  retch  the 


This  might  be  admitted,  if  the  elder  judgment  did  not  come 
within  the  provisions  of  that  act 

It  is  not  denied  that  at  the  time  the  lery  wfts  made  under 
Ae  jimior  judgment,  the  elder  judgment  had  the  preferable 
lien,  as  the  law  at  that  time  did  not  require  execution  to  issue 
within  any  limited  time  to  continue  it 

Had  the  property,  therefore,  been  levied  on  by  an  execution 
issued  on  the  elder  judgment,  at  any  time  before  the  act  of 
1624  could' affisct  the*  case,  the  proceedings  would  have  been 
regular  and  a  sale  of  the  premises  valid,  notwithstanding  the 
prefrions  sale  under  the  junior  judgment  '  But  such  proceed- 
ing was  not  had 

Tlie  act  of  1824  had  been  in  force  several  years  when  the 
levy  and  sale,  under  which  the  plaintiff  claims,  wete  made. 
Ite  provisions  of  this  act,  therefore,  apply  to  the  case,  and 
the  question  b,  whether  the  proceeding  on  the  jimior  judg- 
ment to  asale  of  the  premises  places  the  pmrchaser  in  a  worse 
aifuation,  than  the  judgment  creditor  would  have  stood,  had 
the  judgment  remained  unsatisfied  after  the  execution  was 
ievied. 

That  the  purchaser  at  the  sheriff  ^s  sale  is  entitled  to  aU  the 
legal  and  eqtlitable  rights,  which  could  be  daiined  by  the 
judgment  creditor,  willmot  be  doubted. 

Has  die  sale  of  the  premises  weakened  the  right  of  the 
judgment  creditor ;  and  is  this  right  less  strong  in  the  hands 
of  flie  purchaser,  under  the  execution  ? 

The  right  which  the  elder  judgment  creditor  possessed  by 
▼irtue  of  his  lien,  was  taken  away  by  the  act  of  1824 ;  and  is 
it  not  the  same  thing,  w}iether  this  right  was  destroyed  by 
a  tevy  on  the  property  within  the  year,  under  the  junior 
judgment,  or  by  a  levy  and  sale.  The  plaintiff  in  the  junior 
was  more  diligent  than  the  plaintifis  in  the  elder 
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judgment,  and  it  was  the  policy  of  the  statute  to  protect  the 
diligent 

Wou]^  it  not  be  absurd  to  say  that  a  levy  would  fix  the 
light  of  the  junior  judgment  creditor,  and  that  this  right  was 
not  transferred  to  the  purchaser  at  the  sheriffs  sale  ?  Did  this 
sale  destroy  or  injuriously  affect  the  lien  of  the  judgment? 

Had  the  sale^iot  been  effected,  the  property  was  bound  be- 
yond all  question,  by  the  judgment  an^  levy,  and  it  was  not 
liable  to  be  sold  under  the  prior  judgment  The  sale  being 
made,  would  rather  give  additional  force  to  the  lien,  thaa 
weaken  it 

The  law  of  1824  has  a  retrospective  effect  without  limit,  on 
any  judgment  which  remained  unsatisfied.  Such  is  the  effect 
given  to  it  by  the  cases  cited. 

Where  a  levy  has  been  tnade  on  a  junior  judgment  within 
a  year  from  its  rendition,  and  the  levy  under  a  prior  judg- 
ment  has  not  been  made  within  the  year,  nor  until  the  act  of 
1824  took  effect,  the  first  levy  fixes  the  lien  on  the  junior 
judgment,  and  the  sale  in  no  respect  weakens  it 

The  last  levy  is  therefore  void  against  the  junior  judgment 
creditor,  and  equally  so  against  the  purchaser  of  the  property 
at  tl\e  sheriff's  sale.  This  construction  of  the  act  of  1824  is 
considered  to  come  clearly  within  its  spirit  and  effect,  under 
the  decisions  of  the  Supreme  Court 

I  confess  I  entertain  some  doubts  as  to  the  correctness  of  the 
decision,  which,  in  effect,  transfers  the  lien  firom  the  judgment 
to  the  levy  of  the  execution.  If  the  li^  of  the  judgm^t  be 
limited  to  the  property  levied  upon,  the  judgment,  ^fter  the 
levy,  has  no  binding  force  on  other  real  property  withiii  the 
county.  The  policy  of  the  act  seems  to  require  diligence  by 
a  judgment  creditor,  and  prevents  his  holding  a  judgment 
over  the  property  of  the  debtor,  so  as  to  prevent  ottier  credi- 
tors from  reaching  it.  But,  it  would  seem  to  me,  that  the  policy 
of  the  act,  as  well  as  its  letter,  would  be  carried  into  effect  by 
issuing  an  execution  on  the  judgment  in  good  faith,  within  the 
year,  and  pursuing  it  with  diligence.    That  the  lien  of  the 
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judgment  should  not  be  limited  to  the  property  levied  on,  but 
should  oontinue  to  corer  all  the  real  property  of  the  defendant 
^wilhin  the  county,  until  the  money  was  made.    The  Supreme 
^Court,  however,  have  decided  this  question,  and  as  their  deci- 
sion, giving  a  construction  to  the  statute,  forms  the  rule  of  de- 
cision in  this  court,  I  am  disposed  to  acquiesce  in  the  decision. 
Any  objection  to  the  return  of  the  sheriff^  in  not  designa- 
ting  with  accuracy  the  different  lots  or  pieces  of  property  sold 
on  the  execution,  is  obviated  by  the  deed. 


Ths  Lessbs  of  a.  Knowles  and  othebs,  v.  John  Beatt. 

A  oOTponlion  m  tlie  exercise  of  ito  powenA,  k  linuted  to  tiioae  which  are  etpedally 

eoofened  od'  iC 
A  pofwer  to  infMse  a  tax  fiw  certain  objecta,  and  to  meet  ''all  odier  nuummy 

ezpenaee  of  the  company/'  does  not  authonze  the  oorpoiation  to  levy  a  tax,  to 

pay  a  tax  to  the  state. 
The  expenses  oontemidated  in  the  act,  aze  those  incorred  by  the  corporation  in 

tike  exerase  of  its  granted  powers. 

This  case  was  argued  by  for  the  plaintiffs, 

and  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  of  ejectment  is  brought  to  recover  twelve  hun- 
dred acres  of  land  in  the  Connecticut  Reserve.  It  is  admitted 
by  the  parties,  that  Jonathan  Douglass,  who  is  the  ancestor  of 
the  plaintiff's  lessors,  in  1792,  under  the  laws  of  the  State  of 
Gomiecticut,  granting  lands  to  certain  sufferers,  became  vested 
wifli  the  legal  title  in  common  with  many  oth^  proprietors. 
And  that  the  lessors  of  the  plaintiff  are  his  heirs  at  law,  and 
hold  file  land  as  tenants  in  common.  It  is  proved  that  four 
of  the  lessors,  in  1808,  were  minors. 

A  tax  title  under  a  sale  made  by  the  company  incorporated 
flbr  the  management  of  these  lands,  is  set  up  by  the  defendants. 

Am 
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In  1796,  this  company  was  incorporated  by  the  legislature 
of  Connecticut.    The  corporators  are  called  in  the  act  ^  the 
proprietors  of  the  half  million  of  acres  of  land  lying  south  of  % 
lake  Erie." 

The  legislature  of  Ohio,  the  15th  April,  1803,  granted  an 
act  of  incorporation  to  the  same  proprietors,  and  gave  to  them 
and  to  their  heirs  and  assigns  succession.  Nine  directors  were 
to  be  appointed  imder  this  act,  who  were  authorized  to  hold 
their  meetings  out  of  the  State — and  power  was  given  to  them 
to  extinguish  the  Indian  title,  to  make  partition  of  the  lands 
among  the  proprietors,  in  proportion  to  their  losses  in  the  rev- 
olutionary war,  which  these  lands  were  intended  to  indem- 
nify. And  "to  defray  all  necessary  expenses  of  said  com- 
pany, in  purchasing  and  extinguishing  the  Indian  claim  of 
title  to  the  land,  surveying,  locating  and  making  partition 
thereof,  as  aforesaid,  and  all  other  necessary  expenses  of  said 
company,  power  be,  and  the  same  is  hereby  given  to,  and 
vested  in  the  said  directors  and  their  successors  in  office,  to 
levy  a  tax  or  taxes  (two-thirds  of  the  directors  present  agree- 
ing thereto)  on  said  land,  and  have  power  to  enforce  the  col- 
lection  thereof."  And  the  act  provides  "that  all  sales  of  rights 
or  parts  of  rights  of  any  owner  or  proprietor  in  said  half  mil- 
lion of  acres  of  land,  made  by  the  collector,  shall  be  good 
and  valid,  so  as  to  secure  an  absolute  title  in  the  purchaser ; 
unless  the  said  owner  and  proprietor  shall  redeem  the  same 
within  six  calendar  months,  next  after  the  sale  thereof,  by 
paying  the  taxes  for  which  the  said  right  or  rights,  or  parts 
thereof  had  been  sold,  with  twelve  per  cent  interest  thereon 
and  costs  of  suit" 

The  act  also  gives  power  to  the  directors  and  their  succes* 
sora  to  do  "whatever  to  them  shall  appear  necessary  and  pro- 
per to  be  done  for  the  well  ordering  and  interest  of  said  own- 
ers and  proprietors,  not  contrary  to  the  laws  of  the  State.^' 
And  it  directs  that  "supplies  of  money  which  shall  remain  in 
the  hands  of  the  treasurer,  after  the  Indian  title  shall  be  extin- 
guished and  said  land  located  and  partition  thereof  made,  ahaU 
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be  used  by  said  directors  for  the  laying  out  and  improving  the 
public  road  in  said  tracts,  as  this  assembly  shall  direct" 

In  1806  the  Ohio  legislature  imposed  a  land  tax,  which  act 
remained  in  force  in  1808.  This  act  required  entries  of  lands 
to  be  made  for  taxation,  but  whether  entered  or  not  the  tax 
was  a  lien  on  the  lands.  Minors  were  permitted  to  redeem 
their  land,  which  had  been  sold  for  taxes,  within  one  year 
after  they  arrived  at  full  age. 

It  is  proved  that  at  a  meeting  of  the  directors  at  New  Haven, 
in  Connecticut,  the  5th  May,  1808,  of  which  meeting  due 
notice  had  been  given,  it  was  unanimously  voted  by  six  direc- 
tors who  were  in  attendance,  <<that  a.  tax  of  two  cents  on  the 
pound,  original  loss  be  assessed  on  the  original  rights  or  losses 
in  said  half  million  of  acres,  to  be  paid  by  each  proprietor 
thereof,  in  proportion  to  each  person's  respective  share  or  loss, 
as  set  in  the  grant  of  said  lands  made  by  the  State  of  Connec- 
ticut, to  be  collected  and  paid  by  the  several  collectors  to  the 
treasurers  of  the  company  on  or  before  the  1st  July,  1808,  to 
defray  the  expenses  of  a  tax  laid  by  the  legislature  of  the  State 
of  Ohio,  and  other  necessary  expenses  for  the  good  of  the 
proprietors  of  said  land." 

The  defendant  proved  the  assessment  of  a  tax  upon  the 
rights  of  the  said  Jonathan  Douglass,  that  a  collector  was 
appointed,  a  warrant  of  collection  issued,  and  that  on  due 
notice  being  given,  a  part  of  the  right  of  said  Douglass  amoun* 
ting  to  twelve  hundred  acres,  the  land  in  controversy,  was 
sold  for  the  taxes  due  thereon,  to  Ellis  Perkins,  who  conveyed 
the  same  to  the  defendant. 

The  court  instructed  the  jury,  that  the  directors  had  no 
power  to  assess  said  tax. '  That  this  power  is  not  enumerated 
in  the  act  as  given  to  the  directors,  and  that  it  cannot  be  exer- 
cised under  the  general  provision  that  the  directors  diall  liave 
power  to  levy  a  tax  on  said  lands,  to  defray  <<all  necessary 
expenses  of  said  company." 

These  words  the  Court  considered  as  covering  the  necessary 
expenses  incurred  by  the  directors,  ia  the  exercise  of  the 
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powers  specifically  conferred  on  them.  That  the  power  to 
tax  could  not  be  extended  beyond  the  objects  designaied  in 
the  acts,  and  that  the  payment  of  a  tax  to  tfie  State  is  not  one 
of  those  objects. 

The  Couft  also  mstructed  the  jmy  that  the  in&at  lessors 
wei«  not  bonad  by  the  assessHient  made. 

The  jury  found  a  verdict  of  guilty  against  the  defendant, 
on  which  judgment  was  entered. 


The  Lessee  ov  Habmsr's  Heibs, 
Georoe  Momais  afd  DAvm  (^wtmeb. 

fl^auaM^maemed  adeed  for  the  lots  in  cuiUiiwwwy  in  1791,  and  in  1794  ofatnn- 
ed  a  patent  fiw  the  «me  and  other  lande,  from  the  United  Statea.  From  the 
date  of  this  patent  the  firatdeed  operated  aa  a  legal  eonToyanoe.  A  rait  againat 
the  poTchaMr  of  thia  piopertj  on  a  judgment  againat  Synunea  in  ISOS,  on  llie 
groond  fliat  he  aoqpnxed^e  legal  iitle,  and  diat  Symmea'a  deed  eatweyed  only 
«n  eqoilable  tide,  waa  vnneeeaniy*  Hie  mother  of  minor  luin  haa  no  power 
to  anthoriie  an  agent  to  act  for  anch  hein,  in  mattara  lelating  to  thdr  real 
aatate. 

To  prove  boundary,  a  mi4>  which  haa  governed  in  the  aale  of  lota,  and  haa  been 
treated  for  many  yeara  by  the  proprieton  and  purchaaera  aa  ihB  original  rnqs 
may  be  raoeived  in  evidnoa. 

ne  lemarka,  howaiw,  made  on  the  map  by  Uie  prafnietor,  aienol  ofidenoa. 

A  book  pabliahed  by  a  deponent  reapading  the  date^  dec  of  certain  anrvey%  miy 
be  read  in  evidence,  with  a  view  to  qualify  hia  depoaition.  Acta  done  through 
mifltdLe  are  not  binding,  whether  done  by  principal  or  agent 

This  case  was  argued  by  M-.  Caawelltot  the  lessors  of  the 
plaintii^  and  by  Mr.  Ewing  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  of  ejectment  was  brought  to  recover  possession 
of  a  lot  of  ground  in  the  city  of  Cincinnati.  The  lessors  of 
the  plaintiff  claim  as  heirs  of  Oen.  Josiah  Harmer;  and  they 
have  given  in  evidence  a  deed  executed  by  John  C.  Symmes, 
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in  whom  the  legal  title  was  aflerwaids  vested,  for  the  whole 
of  the  land  covered  by  the  plat  of  the  city.  The  deed  was 
dated  the  6th  May,  1791,  and  acknowledged  the  28th  Novem- 
ber, 1804,  and  recorded  in  the  same  month. 

The  boundaries  specified  in  the  deed  are,  <<on  the  south  on 
the  front  of  river  street,  lying  directly  in  front  of  Fort  Wash- 
ington, being  twelve  rods  wide  on  the  street,  including  two 
lots,  and  extending  northerly  from  the  said  front  street  twenty 
rods,  to  the  south  side  of  the  second  street  from  the  Ohio,  and 
adjoining  the  said  second  ptreet  twelve  rods  from  east  to  west ; 
and  on  tiie  east  bounded  by  lands  of  his  Excellency,  Grov.  St. 
Clair.'' 

These  lots  were  not  within  the  original  plan  of  the  city. 
Symmes  obtained  a  patent  from  the  UnitM  States  for  the  land 
in  1794. 

The  defendants  claim  title  under  Ethan  Stone,  who  pur- 
chased it  at  Sheriff's  sale  in  1803,  as  the  property  of  S3rmmes 
on  a  judgment  obtained  against  him  by  Lemmon.     { 

The  defendants  also  gave  iiy  evidence  the  record  ofa  chan- 
cery suit  brought  by  Harmer  against  Stone,  on  the  ground 
that  as  Symmes  had  only  an  .equitable  tide  at  the  time  he 
executed  the  deed  to  Harmer,  in  1791;  an  equitable  title  only 
was  conveyed,  and  that  by  the  purchase  at  the  Sheriff's  sale, 
Stone  became  vested  with  the  legal  title;  and  the  bill  prayed 
that  Stone  should  be  decreed  to  release  his  title  to  the  premises 
to  the  complainant. 

This  suit  was  prosecuted  apd  in  1817  a  decree  was  obtained 
by  the  heirs  of  Qarmer,  (their  ancestor  having  deceased)  for  the 
title  of  Stone.  But  he  did  not  execute  a  release  in  pursuance 
of  the  decree  until  some  four  or  five  years  after  tiie  decree, 
when  at  the  instance  of  George  W.  Jones,  an  agent  of  the 
widow  and  heirs,  a  part  of  whom  were  minors,  Stone  went  to 
the  ground  in  company  with  the  counsel  for  the  heirs  and  a 
surveyor,  and  the  lots  were  set  off'  as  Stone  directed.  The 
surveyor  handed  Jones  a  plat  of  the  survey,  and  a  release  in 
pursuance  of  it  was  executed  by  Stone. 
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Mr.  Jofiies  states  that  he  had  no  written  authority  to  act  as 
agent,  and  that  one  of  the  heirs,  and  perhaps  the  only  one  of 
fbll  age,  gave  him  no  auttiority,  verbal  or  written.  He  acted 
merely  at  the  request  of  the  widow.  The  witness  supposed 
the  deed  of  release  was  executed  for  the  same  lots  as  contain* 
ed  in  the  deed  from  Symmes  to  Harmer. 

The  j>lainti&  then  proved  that  in  1824,  an  execution  against 
Ethan  Stone  was  levied  on  a  pait  of  the  ground  included  in 
Stone's  deed  of  release,  but  which,  it  is  contended  was  not 
within  the  boundaries  of  the  lots  conveyed  to  Harmer  .by 
Symmes,  and  which  was  sold  a^  Stone's  i^roperty  by  die 
Sheriff,  in  February  1825,  to  one  Kirby,  who  conveyed  the 
same  to  Jones.  Afterwards  Stone,  on  being  informed  that 
this  purchase  was  made  to  quiet  the  title  of  the  heirs  of  Har- 
mer, executed  a  release  to  Kirby. 

It  is  proved  that  the  heirs  have  had  possession  of  tile  prem- 
ises for  a  great  number  of  years,  and  that  diey  caused  to  be 
erected  tiereon,  one  or  more  valuable  buildings. 

Much  evidence  has  been  introduced  in  relation  to  the  boun- 
daries of  these  lots. 

With  other  witnesses,  Thos.  Henderson  has  been  s^om,  who 
states  that  he  has  heard  several  of  the  old  residents  of  Cincin- 
nati, now  dead,  speak  of  Harmer's  lots;  and  among  others,  he 
recollected  the  names  of  Joel  Williams  and  David  Zeigler,  the 
latter  being  the  agent  of  Harmer,  and  they  censured  Stone  for 
attempting  to  take  away  Harmer's  property. 

The  plaintiffii  then  read  from  a.  work,  by  Doct  Drake,  caDed 
a  i^icture  of  Cincinnati,  the  date  of  the  surveying  of  the  lot» 
lying  east  of  Fort  Washington. 

This  evidence  is  admitted  and  also  the  statement  of  Hen- 
derson, though  they  are  objected  to  by  defendant's  counseL 

The  deposition  of  Doct  Drake  has  been  read  in  evidence  in 
relation  to  the  same  matter,  as  contained  in  his  book,  .and  it 
is  considered  that  the  statement  in  his  book  may  be  read  to 
correct,  or  in  some  degree  qualify  the  statemmits  in  faift 
deposition* 
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The  book  was  written  when  th»  fieu^  weie  firesh  in  the 
recollection  of  the  witness,  and  they  were  probably  stated  with 
greater  accuracy  than  he  conld  be  expected  to  state  them  after 
the  lapse  of  many  years.  The  book  is  therefore  not  admitted 
as  an  ancient  record  of  &cts  or  events,  but  merely  as  the  state- 
ment may  have  some  bearing  on  the  deposition  of  the  author 
recently  taken  and  read  in  evidence. 

The  remarks  of  Williams  and  Zeigler,  as  related  by  the 
witness  Hei)derson,  go  to  establish  no  fact  which  can  have  a 
bearing  in  the  case,  andthe  jury  will  so  consider  them. 

Gest,  the  surveyor,  was  examined,  as  a  witness^  and  other 
witnesses. 

The  defendants  then  offered  a  map  contained  in  Drake's 
book,  corresponding  with  the  plan  given  in  evidence  by  the 
plaintifiEs,  except  no  numbers  were  given  to  the  four  first  lots. 

Another  plat  was  then  givwi  in  evidence  by  the  plaintifis 
which  was  numbered  3.  And  the  witness  Henderson  stated 
that  that  map  was  shown  to  him  in  1809,  by  John  C.  Symmes, 
in  the  presence  of  Daniel  Symmea 

'Hiat  he  saw  the  m^p  again  in  ISll,  when  the  lots  were 
numbered,  which  appeared  to  have  been  done  by  Daniel 
Synmies.  That  he  then  copied  the  plat  on  a  larger  scale,  at 
the  request  of  a  number  of  the  citizens  of  Cincinnati,  and  had 
it  placed  upon  the  records  of  the  county. 

That  on  this  plat  were  designated  the  lots,  allejrs  and  streets, 
of  the  upper  part  of  the  city,  and  that  sales  of  lots  were  made 
with  reference  to  it,  and  that  it  was  treated  and  considered  as 
the  original  plat  of  the  city  for  that  part  which  lies  east  of  the 
garrison. 

This  plat  was  objected  to  by  the  defendants,  but  the  Court 
overruled  the  objection,  and  admitted  the  map  as  evidence, 
with  the  exception  of  remarks  made  upon  it  in  the  hand^nvri- 
ting  of  John  C.  Symmes. 

The  plaintifb  then  prayed  the  Court  to  instruct  the  jury 
«that  inasmuch  a3  they  claim  titio  to  the  premises  in  diq)Ute 
under  the  deed  from  Symmes  to  Harmer,  and  not  under  the 
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deed  of  release  made  by  Stone,  they  caimot  be  diyested  of  their 
title  to  the  lots  which  that  deed  conveyed  by  the  possession  of 
the  premises  for  the  period  of  five  or  six  years,  which  they 
supposed  to  be  a  part  of  Ihe  ordinal  lots,  though  embraced  in 
the  deed  of  release,  but  not  in  the  decree."  This  instruction 
was  given  to  the  jury. 

A  deed  having  been  given  by  Symmes  to  Harmer,  for  lliese 
lots  in  1791  when  the'  patent  was  issued  to  Synmies  for  the 
same  land  in  1794,  the  deed  of  1791  took  immediate  effect 
and  vested  Harmer  with  *fhe  legal  title.  Stone  therefore  by 
his  purchase  of  these  lots  on  execution  in  1803,  as  the  property 
of  Symmes,  acquired  no  right  to  them  either  legal  or  equitable, 
and  no  necessity  is  perceived  for  the  prosecution  of  the  chan- 
cery suit  against  Stone  for  a  release  of  the  legal  title. 

This  suit,  however,  and  the  proceedings  under  it,  can  in  no 
sense  impair,  the  title  of  the  plaintiflb.  At  most,  these  proceed- 
ings were  unnecessary,  and  would  seem  to  have  no  other 
bearing  in  the  case  than  to  show  the  boundaries  of  the  lots. 

A  mistake  in  the  release  of  Stone  caimot,  under  die' circum- 
stances, in  any  form  prejudice  the  rights  of  the  heirs.  They 
gave  no  assent  to  the  release,  in  a  fortn  which  could  bind 
them  to  take  other  land  than  that  contained  in  the  deed  of 
Symmes. 

The  defendants  then  prayed  the  Court  to  instruct  the  jury 
<*if  they  believe  upon  the  whole  evidence,  that  Mrs.  Harmer, 
the  next  friend  of  the  minors,  in  prosecuting  the  bill  in  chan- 
cery and  obtaining  the  decree  given  in  evidence  authorized 
George  W.  Jones  to  obtain  the  deed  of  release  under  the 
decree,  and  take  possession  of  the  lands,  and  that  George 
W.  Jones  under  this  authority,  as  agent  for  the  complainant, 
obtained  the  decree,  and  in  conjunction  with  the  attorney  forthe 
coihplainants,  whb  obtained  the  decree,  assented  to  the  location 
of  the  ground,  and  that  the  agent  accepted  the  deed  and  took 
possession  of  the  land  according  to  the  boundaries  described 
in  the  deed,  the  lessors  of  the  plaintiff  are  conduded  by  his 
acts  and  they  cannot  recover." 
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This  instruction  the  Court  refuse  to  give.  Jones  was  not 
the  legularif  constituted  agent  of  the  plamtifiis.  He  acted  at 
the  request  of  Mrs.  Harmer,  and,  as  above  remarked,  he  was 
authorized  to  do  no  act  which  could  bind  the  lessors  of  the 
plamtiffi,  all  of  whom  were  minors  with  one  exception.  But, 
if  Jones  had  been  authorized  to  act  as  agent,  the  acceptance 
of  the  deed  of  release  under  the  mistaken  impression  that  it 
described  the  lots  truly  as  conveyed  by  Symmes,  would  not 
bind  his  principals. 

The  defendants  further  ask  the  Court  to  instruct  the  jury 
that  «if  upon  the  whole  evidence  the  jury  believe  that  Mrs. 
Harmer,  the  next  Mend  of  the  minors,  in  prosecuting  the  bill 
in  chancery,  and  obtaining  the  decree  given  in  evidence, 
authorized  Jones  to  obtain  the  deed  of  release  under  the 
decree  and  take  possession  of  the  lots,  that  Jones,  imder  this 
authority,  in  conjunction  with  the  attorney  assented  to  the 
location  of  the  ground,  accepted  a  deed  and  took  possession 
accordingly,  and  continued  his  agency  after  the  lessors  of  the 
plaintiff  arrived  at  full  age,  and  the  defendants  purchased 
before  the  lessors  of  the  plaintifT  disavowed  the  acts  of  their 
agent,  and  before  the  defendants  had  any  knowledge  of  their 
intention  to  do  so,  and  no  such  notice  was  given  by  Jones, 
although  public  sale  of  the  adjacent  lots  was  made,  the  lessor 
of  the  phmtifis  cannot  recover." 

This  instruction  is  refused  for  the  reasons  above  given« 
Mrs.  Harmer  had  no  power  to  appoint  Jones  an  agent  to  act 
for  the  heirs ;  her  powers,  as  natural  guardian  were,  at  most, 
very  limited^  and  did  not  extend  to  the  management  of  the 
estate  of  her  minor  children. 

"Rie  fourth  and  fifth  instructions  asked  are  also  refused.  It 
is  mmecessary  to  repeat  these  instructions,  as  they  are  both 
answered  by  the  want  of  power  in  Jones,  as  an  agent,  to  bind 
the  lessors  of  the  plaintiflf;  and  the  fact  that  Stone  acquired 
no  tille  either  legal  or  equitable  to  these  lots,  by  his  purchase 
of  tbem^  or  apart  of  them,  at  the  sheriff's  sale ;  consequently 
his  release  to  Eirby,  as  well  as  his  release  to  the  lessors  of  the 
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plaintiff,  compose  no  part  of  the  title  relied  on  by  the  com- 
plainants. Stone  having  acquired  no  title,  could  release  none 
by  the  conveyances  executed. 

Under  these  instructions  the  jury  found  the  defendants 
guilty,  and  a  judgment  was  rendered  for  the  lessors  of  the 
plaintiff,  on  the  verdict. 

This  case  was  taken  to  the  supreme  court  on  a  writ  of 
error,  and  the  judgment  of  the  circuit  court  was  affirmed. 
7  Peters,  554. 


Jesse  McEat  v.  Eliz.  J.  Carbington. 

Martui  poTchased  a  tract  of  land  in  Ohio,  of  Cairingtoii,  of  Viiginia,  to  be  paid 
for  by  insUdmeats.  On  the  fidlore  of  any  of  the  payments,  Canington,  by 
giving  notice  and  paying  into  die  Bank  of  Virginia,  hia  hein,  execators  or 
administrators,  had  a  right  to  annul  the  contract 

ThiB  contract,  except  by  consent,  can  be  amnilled  in  no  other  maonar  than  the 
one  pointed  oat 

Baring  his  life  C.  treated  the  contract  as  binding,  and  his  administiatriz  after  his 
decease,  obtained  a  decree  for  the  money,  and  sold  the  land,  and  became  the 
purchaser  at  the  Marshal's  sale. 

She  conld  only  purchase  Martin's  equity. 

Where  a  c(mtract  for  the  sale  of  land  is  Toid,  or  cannot  be  enferoed  fay  leason  of 
laches  on  the  part  ofthe  vendee,  on  the  deotl^  of  the  vendor  the  land  desoeoda  to 
hisheirs. 

Wher^  an  estate  is  oontracted  to  be  a(Ad,  equity  considers  it  as  conyerted  into 
personalty.    In  such  case  the  vendor  is  a  trustee  for  the  purchaser. 

The  complainant  purchased  the  land,  and  paid  a  part  of  the  puzdiase  money; 
felled  to  get  poawssion,  which  was  held  by  purdiasen  under  Martin. 

Decree  pro  eon/«tfo  by  the  administratiix  against  the  heirs  of  h«  dec'd  huaband, 
one  beinga  mmor,fQr  the  title.  No  proof  that  all  the  heirs  were  inchided.  A 
delay  of  seven  years  and  more  before  the  tenants  of  Martin  were  ejected,  and 
the  title  under  the  decree  was  tendered.  The  property  decreased  nearly  fifty 
percent  in  value,  and  on  these  grounds  a  redsion  of  the  contract  was  decreed, 
and  the  repayment  of  the  money  with  interest  The  dreumstances  of  this  eeee 
are  materially  diflerent  from  a  common  bill  for  tiie  namaa  of  the  contract  end 
damages. 

To  obtain  a  redsion,  it  is  not  neoeaaary  to  pay  the  whole  of  the  pwchaae  mon^. 
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That  the  notai  given  are  negotiable  and  outstanding,  ia.a  raaaon  why  chancery 
will  interpose  its  powers. 

This  case  was  argued  by  Messrs.  Creighton  and  Bond 
for  the  oomplainants,  and  by  Mr.  Scott  for  the  respondent. 

OPINION  OF  THE  COURT. 

This  controversy  arises  on  a  contract  dated  the  13th  De- 
cember,  1817,  by  which  the  defendant,  a  resident  of  Virginia, 
sold  to  the  complainant  2367  acres  of  Ismd  in  two  tracts,  in 
Ohio,  which  the  defendant  had  purchased  under  a  decree  of 
this  court  against  Samuel  6.  MartiiL  Martin  had  purchased 
the  land  of  Edward  Carrington,  deceased,  in  his  life  time,  the 
husband  of  the  defendant ;  but  had  paid  only  a  small  part  of 
the  consideration  money. 

To  compel  the  payment  of  the  balance  a  suit  ui.chancery 
was  brought  by  the  defendant,  as  administratrix  of  her  hus- 
band's estate,  and  the  land  was  ordered  to  be  sold. 

The  complainant  was  to  pay  for  the  land  ten  thousand  dol- 
lars ;  the  first  payment  of  three  thousand  dollars  to  be  made 
immediately ;  the  second,  of  three  thousand  one  hundred  and 
fifty  dollars  and  fifty  cents  the  1st  January,  1819,  and  the 
balance  the  1st  January,  1 820.  And  if  the  complainant  feuled 
to  make  payment,  the  defendant  had  the  right  to  seU  the  land 
under  a  decree  of  court  for  the  balance  of  the  purchase  money, 
the  surplus,  if  any,  to  be  paid  to  the  complainant. 

There  being  no  provision  in  the  contract  that  the  complain- 
ant might  enter  into  the  possession  of  the  land,  he  alleges  that 
he  obtained  a  writing  from  the  defendant  authorizing  him  to 
take  possession ;  but  that  he  was  unable  to  do  so,  as  posses- 
sion was  held  by  various  persons  under  Martin.  This  opera- 
ted, it  is  alleged,  greatly  to  the  injury  of  the  complainant,  and 
he  had  no  means  of  maintaining  an  action  at  law  for  the  recov- 
ery of  the  possession. 

The  bin  further  states,  Edward  Carrington  left  several 
heirs,  some  of  whom  are  yet  not  of  age.    That  the  complain- 
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ant  at  the  instance  of  the  defendant,  or  with  her  appiDbation, 
advanced  three  hundied  and  twenty^oor  doUais  to  pay  ex- 
penses incurred  by  her  in  prosecuting  suits  in  the  circuit  court 
to  perfect  her  title  to  the  land* 

It  appears  fix>m  the  proof,  that  the  land  has  greatly  deteri- 
orated in  value,  and  on  that  ground  connected  with  the  lapse 
of  time  and  the  inability  of  the  defendant,  even  on  the  filing 
of  the  bill,  to  make  a  clear  title,  he  prap  the  contract  may  be 
rescinded,  and  the  money  paid,  with  the  sum  paid  for  costs, 
maybe  decreed  to  him,  with  interest ;  and  that  the  land  may 
be  ordered  to  be  sold  for  the  payment  thereof. 

The  defendant  in  her  answer  states,  that  the  purchase  was 
made  by  the  complainant,  with  a  Aill  knowledge  of  the  state 
of  the  title.  That  she  made  no  representations  to  mislead 
him,  and  that  all  the  &cts  relating  to  the  land  and  the  title 
were  as  well  known  to  the  complainant  as  to  herself 

That  she  has  not  attempted  to  coerce  the  payment  of  the 
money,  but  has  brought  an  ejectment  and  recovered  judgment 
against  the  persons  in  possession  under  Martin,  and  had  them 
turned  out  of  possession.  And  that  so  soon  as  she  could 
ascertain  the  residence  of  all  the  heirs  of  her  deceased  hus- 
band, she  caused  a  bill  to  be  filed  against  them  in  the  county 
where  the  land  lies,  and  obtained  a  decree  of  the  court  of 
common  pleas  for  a  title ;  and  that  she  is  now  ready  and  wil- 
ling to  make  a  deed  for  the  land,  on  the  payment  of  the 
balance  of  the  purchase  money. 

It  appears  that  a  part  of  the  land  was  taken  possession  of  by 
the  complainant,  and  that,  for  some  time  he  received  the  rents 
and  profits  thereof;  and  then  declined  receiving  them,  as  he 
did  the  entire  possession  of  the  land  after  the  recovery  of  it 
under  the  suit  in  ejectment. 

The  first  question  which  may  be  considered  as  arising  out 
of  the  foregoing  facts  is,  whether  a  court  of  chancery,  under 
all  the  circumstances  of  the  case,  would,  at  the  instance  of  the 
vendor,  decree  a  specific  execution  of  this  contract 

It  is  contended  that  Martin  having  Med  to  comply  with 


DECEMBER  TERM,  1^29.  53 

Xeiw  MeKay  v.  £!&  J.  Ganizigtoii. 

his  contract,  for  the  purchase  of  the  laad ;  the  estate  both 
equitable  and  legal,  on  the  decease  of  Carrington,  descended 
to  his  heirs ;  and  consequently  the  administratrix,  who  i%pre- 
sents  the  personalty  only,  had  no  control  over  the  contract. 

This  contract  was  entered  .into  the  11th  October,  1805. 
The  porchase  money  amounted  to  three  thousand  five  hun- 
dred and  fifty  dollars  and  fifty  cents,  to  be  paid  by  Martin  as 
followa:  fifty  dollais  in  hs^,  one  thousand  dollars  the  first 
of  May  ensuing,  and  the  balance  on  or  before  the  first  May, 
1807 ;  the  said  Carrington,  his  heirs,  &c.  to  retain  the  title  in 
the  land  until  the  payment  of  the  purchase  money,  and  then 
he  was  to  convey  the  land  in  fee  simple  by  special  warranty. 
Should  Martin  &il  in  making  any  one  of  the  payments.  Gar- 
rington,  his  heirs,  executors  or  administrators,  had  the  option, 
at  any  time  thereafter,  to  annul  the  bargain  by  giving  notice 
thereof  and  paying  into  the  bank  of  Virginia,  on  accoimt  of 
said  Martin,  his  heirs,  &c.,  any  sum  or  sums  of  money  with- 
out interest,  which  had  been  paid  on  the  purchase. 

There  is  a  reiceipt  on  the  agreement  for  the  payment  of 
fifty  dollars,  and  one  for  five  hundred  dollars,  dated  dOth 
March,  1807.  Thnrty  dollars,  it  seems,  were  sometime  after- 
wards loaned  by  the  vendor  to  Martin,  which  was  endorsed 
on  the  contract.  Carrington  died,  pn  or  about  the  29th.  Octo- 
ber, 1810. 

The  principle  laid  down  by  the  counsel  for  the  complainant 
is  correct,  that  where  a  contaict  for  the  sale  of  land  is  void, 
or  cannot  be  enforced,  on  account  of  laches  in  the  vendee,  on 
the  death  of  the  vendor  the  land  descends  to  his  heirs,  and  the 
contract  is  not  considered  as  forming  a  part  of  the  personal 
estate  which  goes  to  the  executor  or  administrator. 

By  the  contract  under  consideration,  Carrington,  in  his  life- 
time, had  the  power  expressly  to  annul  it ;  as  there  was  a 
fiiilure  to  make  the  payment,  it  seems  he  did  not  think  pro- 
per to  exerdse  the  power,  but  nearly  two  years  after  the 
second  payment  became  due,  he  received  from  Martin  five 
hundred  dollars  in  part  of  it    This  is  conclusive  that  on  the 
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30th  March,  1807,  the  contract  was  considered  by  Cairington 
as  of  binding  force ;  and  until  the  day  ofkis  decease  he  MM 
to  put  an  end  to  it  in  the  mode  provided. 

His  administratrix  had  the  same  power  as  the  deceased  in 
his  life  time  to  annul  the. contract,  by  giving  notice  and 
repaying  the  moneys  received.  This  flhe  did  not  do,  but  on 
the  contrary  treated  the  contract  as  if  it  were  in  fuQ  force ; 
and  called  upon  a  court  of  equity  to  decree  a  spec^  execu- 
tion of  it 

When  an  estate  is  contracted  to  be  sold,  equity  considers  it 
as  converted  into  personalty.  And  this  is  the  case,  although 
the  election  to  purchase  rests  m^Iy  with  the  purchaser.  7 
Ves.  jun.  436. 

Equity  considers  things  agreed  to  be  done  as  performed. 
The  vendor  is  viewed  as  a  trustee  for  the  purchaser  of  the 
estate  sold,  and  the  purchaser  as  a  trustee  of  the  purchase 
money  for  the  vendor;  consequently  the  purchase  money 
goes  to  the  executor  or  administrator  of  the  vendor,  and  the 
interest  of  the  vendee  descends  to  his  heirs. 

As  Carrington  in  his  life  time  had  given  no  indication  of  an 
intention  to  annul  the  contract,  and  as  he  had  the  power  to 
do  so,  in  a  mode  expressly  provided ;  and  as  he  received  a 
part  of  the  purchase  money,  after  he  had  a  right  to  put  an 
end  to  the  contract,  no  doubt  can  exist  that  he  considered  it 
in  full  force. 

If  in  the  contract  a  particular 'mode  is  provided,  by  which 
a  party  may  rescind  it,  as  in  the  present  case,  by  giving  no- 
tice and  repaying  the  money  received,  it  can  only  be  done  in 
the  mode  provided.  The  repayment  of  the  money  by  express 
agreement,  is  a  condition  precedent  to  the  recision  of  the  con- 
tract, and  must  be  so  considered  in  equity  as  well  as  at  law. 
This  step  not  being  taken,  may  be  considered  as  indicatii^  a 
determination  to  enforce  the  contract,  and  an  acquiescence  in 
the  delay  of  pa3rment.  The  equity  of  Martin,  therefore,  was 
not  extinguished  at  or  before  the  decease  of  Carrington.  This 
being  the  case,  there  can  be'  no  doubt  that  the  purchase  money 
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ureot  to  the  administrairix,  and  formed  a  part  of  the  assets  in 
hei  hands. 

This  view  is  greatly  strengthened  fipom  the  fact,  that  the 
heirs  took  no  step  to  annul  the  contract ;  nor  the  -administra- 
trix, .either  of  whom  might  have  done  so ;  but  on  the  contrary, 
caOed  the  aidof  a  co^rt  of  chancery  to  enfosce  it 

By  the  3id  section  of  the  act  of  this  state,  ^  for  the  execu^ 
tion  df  isal  contracts"  it  is  provided,  ^  that  any  person  who 
has  made  a  contract  for  the  sale  of  land,  &nd  dies  before  the 
completion  of  it,,  leaving  heirs  under  the  age  of  twentf-one 
years,  his  executors  or  administrators  being  desirous  of 
completing  such  contract,  for  and  on  behalf  of  such  minor 
children  and  heirs^  may  apply  to  the  court  of  common  pleas 
who  have  power  to  authorize  a  conveyance,  where  the  con- 
aidemtion  money  has  been  paid  or  secured  to  be  paid,  to  be 
made  in  pursuance  of  the  contract" 

This  statute  would  seem  to  give  the  representatives  of  the 
personal  estate  a  control  over  contracts  for  the  sale  of  real 
property,  which  authorizes  them  to  enforce  such  contracts,  in 
aU  cases,  where  they  may  be  considered  for  the  advantage  of 
theheiis. 

No  application  was  made  under  this  statute,  by  the  defen- 
dant, it  is  presumed ;  because  Martin  had  not  paid,  and  was 
believed  to  be  unable  to  pay  the  consideration  money.  A 
final  decree  was  entered  against  him  for  the  balance  of  the 
purchase  money  and  interest,  and  on  his  failing  to  pay  it, 
within  a  given  time,  the  land  was  ordered  to  be  sold. 

A  contract  thus  sanctioned  by  a  court  of  chancery,  by  the 
administratrix  of  Carrington,  and  by  Garrington  in  his  life 
time,  cannot  be  considered  or  treated  as  a  nullity.  Chancery 
has  enforced  it,  and  given  the  heirs  the  full  benefit  of  its  pro- 
visions. 

Under  the  ^e  directed  by  the  decree  against  Martin,  the 
defendant  became  the  purchaser  of  the  land,  for  the  sum  of 
five  thousand  four  hundred  and  forty  dollars  and  twenty-five 
cents,  as  appears  from  the  Marshal's  deed. 
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What  right  did  the  defendant  acquire  by  this  puichase  ? 
The  equitable  interest  of  Martin  was  all  tiiat  could  be  sold,  or 
that  the  defendant  under  the  sale  could  purdiase.  The^Mai- 
shal's  deed,  therefore,  could  only  invest  her  with  this  equity. 

The  defendant  prosecuted  the  suit  against  Martin  as  the 
administratrix  of  her  husband's  estate,  but  the- purchase  at  the 
sale  seems  to  have  been  made  on  her  own  account  Being 
the  tmstee  of  her  husband's  estate,  I  should  entertainf^oubts 
whether  chancery  ought  to  aid  a  purchase  made  under  such 
circumstances.  There  is  no  intimation,  however,  of  any  un- 
fidmess,  and  the  high  character  of  the  party  forbids  any 
presumption  that  she  did  not  intend  to  act  in  good  faith. 

It  appears  that  in  November,  1823,  the  defendant  filed  a 
bill  in  the  Court  of  Common  Pleas  for  Clinton  county,  setting 
forth  the  contract  with  Martin,  the  proceedings  under  it,  the 
sale  of  the  land  by  the  Marshal,  and  her  purchase  of  it  She 
also  stated  that  the  purchase  money  had  been  paid  to  the  heirs 
and  she  prayed  that  a  decree  investing  her  with  a  title  might 
be  made. 

As  the  defendants  were  non-residents,  and  one  of  them  a 
minor,  notice  was  given  as  the  statute  requires.  A  decree 
^pro  confesso  was  obtained  at  a  subsequent  term. 

It  is  a  principle  well  settled  in  chancery,  that  where  a  per- 
son purchases  a  tide,  known  to  be  defective  by  him,  at  the 
time,  he  shall  not  afterwards  object  to  it,  on  account  of  such 
defect. 

Where  a  purchaser  under  a  decree  objected  to  a  specific 
execution  Of  the  contract,  because  a  part  of  the  defendants 
being  minors,  might  open  the  decree  after  they  became  of 
age,  and  perhaps  set  it  aside,  it  was  ruled  not  to  be  a  valid 
objection,  as  the  purchaser  was  bound  to  know  the  circum- 
stances under  which  the  decree  was  rendered. 

And  it  is  contended  that  the  complainant  purchased  with  a 
fiill  knowledge  of  the  defendant's  title,  and  that  he  cannot 
therefore  avail  himself  of  the  objections  urged  against  it. 
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He  miurt  be  presumed  to  have  been  acquainted,  at  least  to 
some  extent,  with  the  nature  of  the  title  which  the  defendant 
acquired  by  the  purchase  under  the  decree  against  Martin,  as 
in  the  contract  there  is  an  express  reference  to  it.  But  it 
would  be,  perhaps,  in  the  absence  of  proof,  carrying  the  pre- 
sumption too  far  to  say,  that  he  was  bound  to  know  the  full 
JegeA  import  of  that  title.  As  a  high  price  was  to  be  paid  for 
the  land,  it  is  not  to  be  presumed  that  the  complainant  consid- 
ered himself  as  purchasing  a  meve  equity.  Nor  does  such  a 
construction  seem  to  have  been  given  to  the  contract  by  the 
defendant 

The  agent  of  the  defendant  who  made  a  verbal  arrange- 
ment widi  the  complainant  respecting  the  land,  states  that  he 
did  not  consider  the  defendant  as  having  the  legal  tide,  though 
it  does  not  appear  that  his  impressions  were  communicated  to 
the  complainant 

From  the  sum  advanced  by  the  complainant  to  defray 
expenses  of  suits,  prosecuted  by  the  defendant  to  perfect  the 
title,  it  appears  that  when  the  defects  in  the  title  were  known 
to  him,  he  tookno  step  to  disaffirm  the  contract,  but  aided  the 
defendant  in  her  efforts  to  remove  the  objections  to  it 

It  has  been  decided  where  a  defect  in  a  title  becomes  known 
to  a  vendee  during  a  treaty  for  the  purchase,  although  he  was 
ignorant  of  it  before,  yet,  if  afterwards  he  continues  the  treaty, 
he  shall  not,  on  account  of  such  defect,  disafGurm  the  contract 
and  recover  his  deposit 

The  same  principle  would  have  a  strong  application  to  the 
complainant  if,  after  he  was  fully  apprised  of  the  objections  to 
the  title,  he  exercised  acts  of  ownership  over  the  land  by  the 
receipt  of  rents,  and  advanced  money  to  defendant  to  assist 
bm  in  procuring  a  good  title.  These  facts  would  evince  a 
determination,  it  would  seem,  to  waive  any  advantage  which 
a  defect  in  the  title  might  give  him,  and  to  abide  by  the  con- 
tract They  were  certainly  calculated  to  make  this  impression 
<m  the  vendor. 

By  the  contmct  there  was  no  time  fixed  when  the  convey- 
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ance  should  be  executed.  The  defendant  agreed  to  <<8ell  and 
convey"  the  land  to  complainant,  and  he  agreed  to  make  cer- 
tain pajrments.  Under  this  contract  the  defendant  is  not 
bound  to  make  the  conveyance  until  the  purchase  money  be 
paid. 

On  the  1st  January,  1819,  the  second  instalment  of  three 
thousand  five  hundred  and  fifty  dollars  and  fifty  cents  was 
due,  and  on  the  first  of  the  succeeding  January,  the  balance 
became  payable.    Neither  of  these  payments  has  been  made  • 

Although  there  is  a  great  want  of  certainty  as  to  time,  in 
the  facts  proved,  yet  from  their  connection  it  is  to  be  inferred, 
that  no  step  was  taken  by  complainant  evincive  of  a  disposition 
to  rescind  the  contract,  on  accoimt  of-  the  defects  in  the  title, 
until  a  considerable  time  after  the  last  instalment  of  the  pur- 
chase money  became  due.  At  what  time  he  abandoned  the 
possession  of  a  part  of  the  land,  which  he  admitted  to  one  of 
the  witnesses  he  had  enjoyed,  does  not  appear.  He  refused 
the  possession  when  it  was  tendered  to  him,  after  the  suits  in 
ejectment  had  been  decided. 

From  the  nature  of  the  contract  and  the  circumstances  con- 
nected with  it,  it  does  not  appear,  if  the  vendor  now  claimed  a 
specific  performance  of  it,  that  the  delay  in  making  the  con- 
veyance could  be  urged  as  an  objection  by  the  complainant. 
He  has  neglected  to  fix  the  time  himself,  by  paying  the  pur- 
chase money,  or  offering  to  pay  it.  Until  this  was  done  the 
vendor  was  not  bound  to  convey.  But  the  complainant  has 
not  only  failed  to  make  payment,  but  he  has  done  several 
affirmative  acts,  which  showed  an  acquiescence  in  the  course 
taken  by  the  vendor  to  clear  the  title. 

But  there  are  still  two  objections  to  be  considered  against 
the  right  of  the  vendor,  to  a  specific  execution  of  the  contract. 
First,  the  great  change  in  the  value  of  the  land.  Second,  the 
defect  which  remains  in  the  title. 

Although  modem  decisions  in  England  seem  to  consider  a 
performance  as  to  time,  with  more  strictness  than  former 
decisions,  still  it  is  admitted  that  time  is  of  far  less  importance 
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than  a  ch^ge  in  the  circumstances  of  the  parties,  or  in  the 
value  of  the  property  embraced  by  the  contract. 

Where  the  property  has  not  materially  changed  in  value, 
and  the  circumstances  of  the  parties  in  delation  to  it  remain 
substantially  as  they  were  when  the  contract  was  made  or  was 
to  have  been  performed,  time  is  seldom  considered  material 
But  when  a  specific  execution  of  the  contract  will  give  the 
purchaser  the  property,  greatly  deteriorated  from  the  value  it 
bore  when  he  should  have  received  it,  it  would  be  unjust  to 
compel  him  to  receive  it.  Chancery  will  never  interpose  its 
powers  under  such  circumstances,  to  carry  the  contract  into 
effect 

But  it  may  be  said  that  in  the  case  under  consideration,  no 
time  being  fixed  for  the  conveyance,  the  complainant  should 
have  fixed  the  time  by  the  payment  or  tender  of  the  purchase 
money,  and  not  having  done  either,  he  ought  not  to  be  permit- 
ted to  take  advantage  of  his  own  negligence.  That  by  failing 
to  place  himself  in  an  attitude  to  demand  a  title  from  the 
vendor,  he  has  acquiesced  in  the  delay  and  justly  incurred  the 
risk  of  ttie  rise  or  fall  of  the  land. 

There  is  undoubtedly  great  force  in  this  suggestion,  and  it 
is  difficult  to  obviate  the  objection  it  presents. 

McKay,  it  is  alleged,  made  this  purchase  for  purposes  of 
speculation ;  at  least  that  he  bought  under  the  hope  of  selling 
without  much  delay,  at  a  profit.  The  purchase  and  sale  of 
lands,  it  is  known  were  made  extensively  some  years  ago,  by 
many  persons  in  this  State  and  elsewhere.  And  I  do  not 
know  any  objection  to  this  business,  which  does  not  equally 
apply  to  the  buying  and  selling  of  any  other  description  of 
property.  Land  is  a  fair  object  of  traffic,  as  well  as  personal 
property. 

Chancery  will  not  aid  what  may  be  called  a  speculating 
contract,  but  a  feir  purchase  of  land  with  a  view  of  again  dis- 
pomng  of  it,  at  an  advance,  does  not  come  within  the  objection. 
The  object  with  which  any  description  of  property  is  purcha- 
sed being  lawful,  may  be  considered  by  a  court  of  chancery. 
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The  purchase  of  a  reversioiiaiy  interest,  it  has  been  decided, 
makes  time  a  material  part  of  flie  contract.  So  where  an 
estate  is  sold  to  pay  off  an  incmnbrance  bearing  a  higher  rate 
of  interest  than  the  vendor  is  entitled  to  receive.  And  it  may 
well  be  said  that  time  is  of  the  essence  of  the  contract,  where 
the  vendor  has  purchased  to  sell.  But  to  this  consideration 
is  opposed  the  fjBuct  that  McKay  has  not  entitled  himself  to  the 
conveyance.  It  may,  however,  be  jfairly  presumed,  that  the 
embarrassments  of  the  tide,  and  his  failure  to  obtain  possession 
of  the  land  for  a  niunber  of  years  essentially  injured  his  inter* 
ests  by  preventing  a  sale  of  it 

Though  he  had  but  the  equitable  title,  still  if  that  title  had 
been  accompanied  by  possession,  it  is  probable  he  might  have 
sold  the  land,  if  not  at  an  advance,  at  least  so  as  to  indenmify 
himself 

But  the  purchasers  under  Martin  retained  the  possession 
some  seven  or  eight  years  after  the  purchase  of  McKay,  and 
until  they  were  removed  by  legal  process.  Before  this  was 
accomplished,  and  a  full  possession  of  the  land  tendered,  it  had 
become  less  valuable  by  nearly  fifty  per  cent  than  it  was 
when  the  purchase  was  made. 

Although  it  may  be  said,  therefore,  that  the  vendor  was  not 
bound  to  make  the  conveyance  until  the  purchase  money  was 
paid;  yet  firom  the  manifest  object  of  McKay  in  purchasing, 
the  full  possession  of  the  land  was  essential  to  his  interests. 
This  he  failed  to  obtain  and  the  consequences  have  been 
extremely  injurious  to  him.  This  &ct,  taken  in  connection 
with  the  defect  in  the  title  under  the  decree  in  Clinton  county , 
is  sufficient  to  refuse  a  specific  performance  in  behalf  of  the 
vendor. 

There  is  one  infant  defendant  against  whom  the  decree  was 
entered,  who  may  open  it  up,  and  perhaps,  as  it  regards  his 
interests,  reverse  it  when  he  shall  become  of  age.  This,  it  has 
often  been  ruled,  constitutes  a  fatal  objection  to  a  title,  in  a 
court  of  chancery,  except  by  purchasers  under  the  decree. 

But,  if  a  court  of  chancery  would  not,  under  the  cireum- 
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ataiiGes  of  this  case,  at  the  instance  of  the  vendor,  decree  a 
ipecific  performance  of  the  contract,  still  it  does  not  necessarily 
follow  that  on  the  application  of  the  vendee,  the  contract  will 
be  cancelled.  The  cases  are  numerous  where  both  parties 
having  been  grossly  negligent  in  the  performance  of  the  con- 
tract, have  been  reAised  the  aid  of  a  court  of  chancery  and 
left  to  their  legal  remedies. 

The  remaining  questions  for  consideration  are,  wheUier 
under  the  &cts  of  the  case  the  complainant  is  entitled  to  the 
interposition  of  a  court  of  chancery,  and  if  so,  what  relief 
can  be  given  him. 

It  is  a  rule  in  chancery  that  he  who  claims  its  interposition, 
must  not  only  show  himself  entitled  to  it  by  the  fairness  of 
the  contract,  but  also,  by  having  done  on  his  part  what  in 
equity  he  was  bound  to  do. 

In  this  case  it  is  contended — 

That  the  relief  sought  is  at  law  and  not  in  chancery ;  and 
that  if  chancery  take  jurisdiction,  the  relief  to  the  extent 
prayed  for  cannot  be  given.    . 

Where  the  vendor  of  land  has  no  title,  or  a  defective  title, 
and  there  are  outstanding  notes  or  bonds  given  for  the  pur- 
chase money,  which  may  be  assigned,  chancery  will  take 
jurisdiction  of  the  case  and  order  tti^  notes  ox  bonds  to  be 
delivered  up  and  cancelled.  In  such  a  case  the  remedy  at 
law  is  inadequate,  because  the  vendor  may  delay  the  com- 
mencement of  an  action  for  the  purchase  money  at  his  plea- 
mre,  and  if  the  obligations  were  assigned  without  notice, 
they  being  negotiable,  a  fBiilure  of  consideration  could  not  be 
set  up  against  the  assignee. 

No  reference  to  authority  need  be  made  to  sustain  this 
position.  It  involves  the  exercise  of  a  power  which  exclu- 
sively belongs  to  a  court  of  chancery,  and  which  has  been 
exercised  on  numerous  occasions. 

But  the  question  arises,  whether  the  powers  of  a  court  of 
equity  can  be  extended,  beyond  that  of  rescinding  the  con- 
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tract.    Hie  damages  to  which  the  Tender,  by  his  flulve,  hms 
subjected  himself,  it  is  insisted  must  be  asoefCained  in  a  court 

of  law. 

In  the  case  of  Denton  v.  Stewart y  1  Fon.  44,  note  2,  Lord 
Kmyon,  master  of  the  roUs,  sitting  for  die  chancelior,  diiecled 
Aie  master  to  inquire  what  damages  the  plaintiff  had  sus- 
tained by  the  defendant's  not  performing  bis  agieemmt,  of 
which  a  specific  performance  was  prayed  by  Ae  bill,  bat 
which  could  not  be  decreed ;  the  defendant  having  by  sale  of 
the  estate  pnt  it  out  of  his  power  to  perform  his  agieCTient 
with  the  plaintiff. 

On  the  authority  of  this  deciMon  was  the  case  of  Greemoay 
v.  ^dams  decided,  in  12  Yes.  395.  In  that  case  the  master 
of  the  rolls  observes—^*  the  party  injured  by  the  non-perfmn- 
ance  of  a  contract  has  the  choice  to  reyert  either  to  a  court  of 
law  for  damages,  or  to  a  court  of  equity  for  a  specific  per- 
formance. If  the  Court  does  not  think  fit  to  decree  a  specific 
performance,  or  finds  that  the  contract  cannot  be  specifically 
performed,  either  way  he  should  haTe  thought  there  was 
equally  an  end  of  its  jurisdiction ;  for  in  the  one  ease  the 
Court  does  not  see  reason  to  exercise  the  jurisdiction ;  in  the 
other  the  Court  finds  no  cause  for  the  exei^oise  of  it  How- 
ever, the  case  of  D^on  v.  Stewart  is  a  decision  in  point 
agakist  that  proposition." 

In  the  case  of  Oimllim  v.  Stone^  14  Yes.  1$8,  which  was 
a  bill  to  have  a  contract  delivered  up^  on  the  ground  of  Hie 
defective  title  of  the  defendant,  and  for  compensation  for  the 
injury  to  the  plaintiff  by  the  frilure  of  the  contract,  the  de- 
cree was  made  for  delivering  up  the  contract  without  pveju* 
dice  to  an  action,  instead  of  an  enquiry  before  the  mster. 

In  this  case  the  Master  of  the  Rolls  observes,  that  in  the 
ease  of  Dent&n  v.  Stewart j  and  Chreenway  v.  Aiams^  above 
cited,  the  object  of  the  bill  was  a  specific  performance ;  and  in 
the  latter  he  had  some  doubt  ulpon  the  principle  This  bill, 
he  stated,  is  of  a  different  nature,  asserting  from  the  first  that 
the  defendant  caimot  make  a  good  title.    It  is  more  proper 
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fgr  tbe  delivering  up  the  instrument 

Tbe  l»U  in  the  case  of  Thdd  ▼.  Gee,  17  Ve&  275>  prayed 
for  tbe-specific  peiformance  of  an  tigreement  for  tbe  sale  of 
an  estate  to  the  plaintiff  by  the  dolindaiil)  or  if  the  defend* 
ant  cannot  perform  it>  that  the  plaintiif  may  receiye  satis6u> 
tion  lor  the  damages  and  injury  suetamed  by  the  non*-peir« 
jformanoe.  And  the  Lord  Chancellor  observes  in  the  case, 
<<tfiathe  should  be  inclined  to  support  the  whole  course  of  pre- 
Tious  authority  against  Denion  v.  Stewart,  not  being  aware 
that  tbe  Court  would  give  relief  in  the  shape  of  damages, 
which  is  very  different  firom  giving  comp^osation  out  of  the 
puKciiase  money.  That  Court,  he  states,  except  under  very 
particular  circumstanees,  as  these  may  be,  upon  a  bill  £»  the. 
specific  performance  of  a  contract  to  direct  an  issue  or  a 
reference  Jto  the  Master  to  ascertain  the  dama^^  Thai  is 
purdy  at  law.    It  has  no  resemblance  to  coBJ^nsation." 

Up<Mi  an  acyoumment  of  this  case,  the  Lord  Chancellor 
again  observes,  <<  that  his  opinion  on  the  three  cases  cited, 
{Denton  v.  Stewart,  Oreenway  v«  Attama,  and  ChoilKm  v. 
Stone,)  was  confirmed  by  reflection;  that,  excepting  any  spe* 
dal  cases,  it  is  not  the  course  of  proceeding  in  equity,  to  file  a 
bill  for  a  specific  performance  of  an  agreement,  praying  in 
the  alternative,  if  it  cannot  be  performed,  an  issue  or  an  en* 
^liry  before  the  Master  with  a  view  to  damages.  The  plain- 
tiff must  tiJce  Uiat  remedy,  if  he  choose  it,  at  law  generally, 
though  not  universally.  In  Denton  v.  Stewart,  the  defend- 
ant had  it  in  his  power  to  perform  the  agreement,  and  put  it 
out  of  his  power  pending  the  suit  Tbe  case,  if  it  is  not  to 
be  supported  on  that  distinction,  is  not  acccHding  to  the  prin- 
ciples of  the  court'' 

From  these  authorities,  it  appears  that  the  decision  in  the 
ease  of  Dentonv.  Stewart  has  been  overruled,  or  at  least  has 
been  coosidexed  as  turning  on  the  peculiar  carcumrtances  of 
the  case.    The  eiicumstanoe  of  the  vendor  having  conveyed 


64  OHIO, 

Jem  McKay  «.  Efii.  J.  CairinglOQ. 

the  title  during  the  pendency  of  the  suit,  seems  to  be  consi- 
dered as  the  principal  ground  on  which  damages  were  decreed. 

The  decision  in  that  case  cannot  derive  mudi  support  from 
the  case  of  Cheenway  r,  Adams,  for  the  Master  of  the  RoHs 
seems  to  have  yielded  to  the  authority  of  the  former  case  con- 
trary to  his  own  convictions,  without  adverting  to  the  circum- 
stances of  the  case,  as  stated  afterwards  in  the  case  of  Thtkt 
V.  Crte. 

The  objection  to  a  decree  for  damages  seems  to  be  consid- 
ered from  the  above  authorities  as  stronger  where  a  recisiont 
of  the  contract  is  asked,  than  where  a  specific  execution  of  it 
is  prayed  and  damages  in  the  event  of  the  vendor  not  bein^ 
able  to  make  a  good  title.  But  in  either  case,  by  the  author- 
ities dted,  except  under  peculiar  circumstances,  damages  will 
not  be  decreed. 

In  a  bill  for  a  specific  perfonnance,  if  the  vendor  be  not  able 
to  make  a  conveyance  for  the  entire  estate  sold,  the  puidiasn- 
may  insist  for  the  specific  thing,  so  far  as  the  right  oi  the 
vendor  extends,  and  compensation  out  of  the  purcluise  moneys 
for  any  embarrassment  of  the  title  or  deficiency  in  the  num- 
ber of  acres  sold. 

If  in  such  a  case,  however,  the  whole  of  the  purchase 
money  has  been  paid,  it  is  difficult  to  distinguish  it  in  prin- 
ciple firom  a  case  where  the  recision  of  the  contract  is  prayed. 

In  the  one  case  one  half  of  the  land  is  deficient,  and  a  decree 
is  entered  for  the  one  half,  and  the  return  of  the  purchase 
money  paid  with  interest  for  the  other  half.  In  the  other  case 
the  vendor  having  no  title  to  the  land,  the  whole  of  the  pur- 
chase money  paid  is  decreed  with  interest 

If  in  the  one  case  it  may  be  said  that  chancery  acquires 
jurisdiction  by  decreeing  a  specific  execution  of  the  contract  in 
part,  and  consequently  may  put  an  end  to  the  matter  in  con- 
troversy by  doing  full  justice  between  the  parties ;  may  it  not 
be  said  in  the  other,  that  jurisdiction  is  equally  acquired  by 
the  court  where  there  are  outstanding  negotiable  notes  or 
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bonds  given  for  the  purchase  money,  which  if  assigned  may 
be  enfecced  against  die  vendee,  and  which  should  therefore  be 
delivered  up  and  cancelled. 

In  the  case  of  Law  v.  Pratt  and  others,  9  Cranch,  469,  the 
court  observe  that  <<  to  obtain  a  specific  performance  is  no 
object  of  Law's  bill,  it  is  incumbent  on  the  opposite  party 
therefore,  to  show  some  ground  of  right  to  force  such  a  decree 
upon  hitn.  But  considering  as  we  do  that  Law  is  not  in 
Adbcakty  there  can  be  no  reason  to  decree  a  specific  perfonn- 
ance,  when  every  thing  shows  that  it  would  be  productive  of 
notfaxDg  but  loss.  Besides,  a  specific  performance,  such  as 
would  answer  the  ends  of  justice  between  these  parties,  has 
now  become  impossible.^' 

<<  An  issue  quantum  damn^atus  it  is  certainly  competent 
fixr  this  court  to  order  in  this  case,  but  it  is  not  consistent  with 
the  equity  practice  to  order  it  in  any  case,  in  which  the  court 
can  lay  hold  of  a  simple  equitable  and  precise  rule  to  ascertain 
flie  amount  which  it  ought  to  decree.'' 

The  court  in  that  case  decreed  that  the  defendant  should 
lefimd,  for  the  deficient  lots  at  the  rate  of  the  purchase. 

In  a  subsequent  case  between  Dunlap  fy  Co.  v.  Hepburn 
andDundaSj  1  Wheat  197,  the  court  say,  ^there  are  many 
eaaes  in  which  a  court  of  equity,  although  it  would  not  decree 
a  specific,  performance,  will  yet  refuse  to  order  a  contract  to 
be  cancelled.  The  inabiUty  of  the  vendor  to  make  a  good. 
title  at  the  time  the  decree  is  to  be  pronounced,  furnishes  a 
very  good  reason  for  excluding  him  from  relief  in  a  court  of 
equity;  and  yet  it  does  not  foUow  that  the  court  will  for  this 
reason  merely,  set  aside  the  contract.  Generally  speaking 
a  court  of  law  is  competent  to  afibrd  an  adequate  remedy  to 
eMier  party,  for  a  breach  of  the  contract  by  the  other,  fiom 
Tprhatever  cause  it  may  have  proceeded ;  and  whenever  this 
is  the  case  a  resort  to  a  court  of  eqmty  is  imjHroper." 

^Snt  if  the  coirtraet  ought  not  in  conscience  to  bind  one  of 

the  parties,  as  if  he  had  acted  under  a  mistake,  or  was  imposed 

jMfKm  by  the  other  party,  or  the  like,  a  court  of  equity  will 
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interpose  and  aflford  a  relief  which  a  court  of  law  cannot,  by- 
setting  aside  the  contract ;  and  having  thus  obtained  juiisdic- 
tion  of  the  principal  question,  that  court  will  proceed  to  make 
such  other  decree  as  the  justice  and  equity  of  the  case  may 
require." 

In  the  case  under  consideration,  the  second  instalment  be- 
came due  the  1st  January,  1819,  and  the  third  the  1st  January, 
1820.  Neither  of  these  instalments  were  paid  by  the  com- 
plainant, but  he  filed  his  bill  the  13th  April,  1821,  for  a  reci- 
sion  of  the  contract. 

Has  he  by  a  failure  to  pay  these  instalments  been  guilty  of 
such  negligence  as  to  prevent  the  interposition  of  a  court  of 
chancery  in  his  behalf. 

Did  equity  require  that  he  should  part  with  his  money  be- 
fore he  obtained  possession  of  the  land  agreeably  to  contract, 
when  it  was  apparent  the  vendor  could  not  make  him  a  title. 

The  first  default  seems  to  have  been  with  the  vendor,  in 
not  putting  the  complainant  into  possession  of  the  land.  Had 
the  complainant  called  upon  the  vendor  for  a  specific  execu- 
tion of  the  contract,  it  would  have  been  essential  for  him  to 
have  paid,  or  offered  to  pay  the  whole  of  the  purchase  money ; 
but  as  he  goes  for  a  recision  of  the  contract,  on  account  of  a 
defect  of  title  in  the  vendor,  connected  with  other  circum- 
stances, a  payment  of  the  purchase  money  was  unnecessary. 
To  have  paid  the  balance  of  the  purchase  money  could  not 
have  strengthened  the  equity  of  the  complainant  Chancery 
requires  no  act  to  be  done  in  vain :  it  therefore  could  not  re- 
quire the  payment  of  the  purchase  money  in  this  case,  after 
the  defects  in  the  title  had  become  fully  known  to  th^  com- 
plainant 

More  than  two  years  were  suffered  to  elapse  firom  the  time 
the  second  instalment  became  due  to  the  filing  of  this  bilL 
Was  it  incumbent  on  the  complainant  to  give  notice  to  the 
vendor,  of  his  determination  to  rescind  the  contract  so  soon  as 
he  discovered  the  defect  in  the  title* 

In  ordinary  cases  this  might  be  necessary,  but  in  this  case 
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the  possession  in  part  of  the  land  was  given  to  the  complain- 
ant and  he,  no  doubt,  entertained  the  hope  that  the  entire 
possession  would  soon  be  relinquished  to  him.  And  under 
this  expectation  he  se^ms  to  have  given  time  to  the  vendor  to 
clear  the  title. 

This  bill  was  filed  in  April,  18^21,  and  it  was  not  until  No- 
vember that  the  vendor  took  the  first  step  to  perfect  her  title 
by  filing  a  bill  against  the  heirs  of  her  deceased  husband.  In 
August,  18)^4,  a  decree  was  obtained  in  her  behalf. 

Whether  this  bill  embraced  the  whole  of  the  heirs  or  not  is 
left  to  conjecture ;  the  only  evidence  of  the  fsuct  seems  to  be 
that  they  were  called  the  heirs  of  Edward  Carrington^  deceas- 
ed, in  the  bilL  A  decree  pro  confesso  was  entered  against 
them,  one  of  them  being  a  minor,  for  whom  a  guardian  €ui 
Uiem  was  appointed. 

As  before  remarked,  the  Court  do  not  consider  the  ven- 
dor in  an  attitude  to  demand  a  specific  performance  of  the 
agreement  The  delay,  the  failure  to  give  possession,  the 
chamge  in  the  value  of  the  property,  and  the  intrinsic 
defect  in  the  title,  are  insuperable  objections  to  such  a 
demand.  And  these  considerations,  together  with  the  &ct 
that  the  notes  for  the  balance  of  the  consideration,  are  out- 
standing, and  being  negotiable  may  be  assigned,  constitute  a 
ground,  as  we  think,  for  the  equitable  interposition  of  this 
Court  And  taking  jurisdiction  of  the  case  on  these  grounds, 
the  Court  will  not  stop  short  of  settling  the  matter  in  contro- 
versy. They  will  decree  a  recision  of  the  contract,  that  the 
outstanding  notes  be  delivered  up  and  cancelled,  and  that  the 
money  paid  on  the  purchase  be  repaid  with  interest 

This  appears  to  be  within  the  spirit  of  the  decisions  cited 
from  Cranch  and  Wheaton,  and  it  cannot  be  considered  in 
oppoidtion  to  the  English  adjudications  referred  to,  unless  it 
be  supposed  that  there  are  no  particular  circumstances  to  vary 
this  case  from  that  of  ToddY.  Ge6,in  IVVes.  The  outstand- 
ing negotiable  notes,  and  the  great  change  in  the  value  of  the 
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land,  are  believed  to  bring  this  case  within  the  Igng^iA  deci- 
sions. 

To  rescind  t]te  contract  and  s^id  the  complainant  to acomt 
of  law  to  recover  back  the  money  patd^  would  seem  to  be 
mmecessary,  as  the  rule  of  damages,  the  money  paid  with 
interest,  is  the  same  at  law  as  in  equity.  There  is  here  then 
a  certain  and  uuTBrying  rule  for  the  ascertaimment  of  damages^ 
and  they  can  as  well  be  aacertained  by  the  court  as  by  a  jury. 

But  the  court  will  go  no  further  in  this  case.  They  wiU 
not  decree  a  payment  of  the  money  alleged  by  the  complain- 
ant to  have  been  expended  by  him,  at  the  instance  of  the 
vendor,  in  the  prosecution  of  certain  suits  to  perfect  the  title* 

There  ia  no  evidence  of  the  amount  of  money  thus  expen. 
jied,  and  if  there  were,  the  complainant  could  resort  t&  his  l^aL 
remedy.  This  money  is  not  alleged  to  have  been  advanoed 
as  a  part  of  the  purchase  money.  It  may  have  been  advan- 
ced under  an  agreement  which  is  only  properly  examinable 
atkw.  Atall  events  there  are  no  special  dreumstances  made 
known  which  connects  this  expenditure  with  the  original 
contract,  so  as  to  bring  it  within  the  jurisdiction  of  the  court 

Nor  will  the  court  order  the  land  to  be  sold  to  satisfy  the 
amount  decreed  to  be  repaid.  There  is  no  allegation  that  the 
vendor  is  in  doubtfid  dreumstances^  or  that  the  decree  will 
not  be  compUed  with,  or  may  not  be  satisfied  in  the  ordinary 
mode. 

The  costs  of  the  suit  to  be  paid  by  the  defendant 
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* 

Ths  heirs  of  Piatt  asd  others, 

V. 

The  heirs  of  M'Ci7I.loi76h. 

An  appBwIiiin  may  be  made  fay  an  executor  or  administretor  to  the  Court  of 

Coonfla  P1m%  by  attoraey,  iat  a  aale  of  real  ealate. 
A  schedule  of  the  debta  moat  be  exhibited,  &c  but  the  applicatioa  fixr  the  aale 

may  be  by  motien  or  in  writing. 
Where  theae  prooeedinga  have  been  carried  on  by  an  attorney,  the  Court  will 
'  preaome  the  aanction  of  the  executor  or  adminiatrator,  unleaa  the  contrary 


Tlie  Court  have  no  poarer  to  oider  a  sale  except  on  the  applioaliaa  of  the  exeeiH 
tOK  or  adnuniatiator. 

Unkaia  win  ia  required  to  be  aealed,  it  ia  good  without  aeaL 

Cannot  require  an  inatrument  to  contain  any  requiaitea,  to  its  yalidity,  which  the 

atetntedoee  not  require. 
A  ponaer  of  attorney  not  under  aeal,  will  net  authoriie  the  attorney  to  execute  a 


A  Court  of  Chaneeiy  will  never  aid  a  de&d&fe  powor;  but  it  will  relieve  fiN»\a 

defective  execution  of  a  power. 
A  bonaJSde  purchaaer  at  an  ezecntor'a  aale  of  land,  where  the  coudderation  haa 

been  paid,  may  ^pply  to  chancery  for  a  title. 
Tbtb  payment  ai  the  oonaideiation,  the  poaaeanon  and  improvement  of  the  pn^ 

pertj,  in  auch  a  caae,  will  rebot  any  preaumption,  from  l^iae  of  time,  that  then 
haa  been  an  abandonment  of  the  contract 

lliis case  was  ai^ed  by  Messrs.  CcLsuyettdJoA  Starrfoi  the 
eompIaiDants,  and  by  Mr.  Hammond^  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  bill  is  brought  to  perfect  a  title  arising  under  a  sale  of 
tot  42,  in  the  city  of  Cincinnati,  by  an  order  of  court,  on  (he 
application  of  the  executor  of  the  last  will  and  testament  of 
the  ancestor  of  the  defendants.  The  relief  prayed  for  is  resist- 
ed on  the  following  grounds: 

1.  The  will  not  being  sealed,  is  void. 

2.  It  has  never  been  proved. 

3.  Letters  testamentary  were  never  granted* 

4.  The  sale  being  invedid,  equity  will  not  aid. 

The  wiD  bears  date  the  7th  of  March,  1803,  and  was  sign- 
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ed,  though  not  sealed,  by  the  testator.  He  died  the  same 
year. 

The  ordinance  of  1787  for  the  government  of  the  territory 
north-west  of  the  rhnsr  Ohio,  regulates  the  descent  of  real  and 
personal  property,  which  provision  was  to  remain  in  foiw 
until  altered  by  the  legislatilre  of  the  district  And  it  pro- 
rides,  «ihat  until  the  governor  and  judges  shall  adopt  laws  a^ 
therein  after  mentioned,  estates  in  the  said  territory  may  be> 
devised  or  bequeathed,  by  wills  in  writing,  signed  and  sealed 
by  him  or  her  in  whom  tlie  estate  may  be,  (being  of  full  age) 
and  attested  by  three  witnesKS.^'  On  the  Ist  October,  1795^ 
a  ^Iblw  concerning  the  probate  of  wills,  written  or  nuncupa- 
tive," adopted  by  the  governor  and  judges  from  Pennsylva^ 
nia,  took  effect.  This  law  provides,  ^aH  wills  in  writing  or 
whereby  any  lands,  tenements,  or  heoeiiUtements>  have  been, 
are,  or  shall  be  devised  (being  proved  by  two  or  more  credi- 
Ms  witnesses  upon  their  solemn  oath  or  affirmation,  or  by 
other  legal  proof  in  the  territory,  &c)  shall  be  good  and  avail- 
able in  law  for  the  granting,  conveying  and  assuring  of  the 
lands  Of  hereditaments  thereby  given  or  devised^  as  well  as 
the  goods  and  chattels  thereby  beqndaflied." 

This  act  was  in  force  when  the  wi&  under  consideration 
was  executed,  and*  the  question  is  presented  whether  a  seal 
which  the  ordinance  renders  essential  to  the  validity  of  sadk 
an  instrument,  is  required  under  this  law. 

It  is  contended  that  the  act  cft  17d5  tefers  wholly  to  the 
proof  of  wills,  and  does  not  dispense  with  the  regulation  of  the 
ordinance,  which  requires  a  will  to  be  signed  and  sealed  by 
the  testator,  and  that  he  shall  be  of  full  age. 

By  looking  into  the  act  of  '95  it  will  be  found  not  to  relate 
wholly  to  the  proof  of  wills,  but  was  decngned  to  regulate  thd 
manner  in  which  they  may  be  made.  In  the  third  section  it 
is  provided  in  what  manner  a  verbal  will  may  be  made,  and 
how  it  shall  be  proved  The  first  section  not  only  provides 
how  a  will  in  writing  shall  be  proved,  but  dedares  that  such 
a  bequest  shall  be  valid,  both  as  to  real  and  personal  property. 
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This  act)  theitfoie,  ooreis  the  whole  gromuL  It  was  not  de- 
fligned  as  amendatofy  to  the  oidinaEice,  if  indeed  it  'wereocmt- 
petent  for  the  governor  aod  judges  to  amend  it 

This  provision  of  the  ordinance  was  designed  to  be  tempos 
lary,  and  was  to  be  abrogated  so  soon  as  the  governor  and 
jud^  should  adopt  laws  on  the  subject  The  law  of  descents 
was  intended  to  be  more  permanent^  for  it  was  to  remain  in 
£m»  until  altered  by  the  legislature  of  the  district  The 
adopted  law  was  a  substitute  for  the  provision  in  the  ordi- 
nanoe  in  relation  to  wills,  and  the  argument  that  this  constmc- 
tioD  cannot  be  given  to  the  act,  because  its  provirions  do  not 
extend  to  ail  the  requisites  of  the  ordinance,  is  believed  not  to 
be  sound.  Why  adopt  a  law  in  substitution  of  the  ordinance, 
if  ail  the  provisions  of  the  latter  must  be  retained  ?  The  gov- 
ernor and  judges  liad  only  power  to  adopt  laws  from  other 
atafes,  not  to  legislate.  They  could  not  annex  a  repealing 
clause,  and  thereby  give  a  construction  as  to  the  extent  of  the 
adopted  act  But  when  the  power  o{  selection  was  exercised, 
the  selected  law  became  the  law  of  the  territory,  and;  conse- 
quently annulled  the  temporary  regulation  of  the  ordinance 
on  the  same  subject 

The  act  of  '95  requires  a  will  to  be  in  writing,  but  a  seal  is 
not  necessary  to  its  validity.  Such  has  been  the  uniform  con- 
struction of  diis  law,  in  the  state  of  Pennsylvania.  Such  con- 
stmetion  is  presumed  to  have  been  known  to  the  governor 
and  judges  at  the  time  the  law  was  adopted.  And  if  this 
were  not  the  case,  the  decisions  of  the  courts  of  Pennsylvania 
would  be  adverted  to,  as  the  highest  authority  in  settling  the 
eoQstruotion  of  this  statute.  But  the  language  of  the  act  <m 
tfik  point  is  too  plain  to  admit  of  doubt.  It  would  do  vio- 
lenoe  to  all  known  rules'of  construction  to  annex  any  forms  to 
an  instrument,  as  essential  to  its  validity,  which  are  not  speci- 
ally reqimed  by  the  statute. 

As  this  set  has  been  found  to  contain  adequate  provisions 
to  regulate  the  making,  as  well  as  the  proof,  of  wills  in  the 
state  of  PenuylTania,  no  very  strong  argument  can  be  drawn. 
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from  its  presumed  defects,  as  applicable  to  the  teiritorjr.  Hie 
power  to  make  a  will  is  not  touched  by  this  law;  it  remained 
where  the  law  had  before  placed  it. 

Has  the  will  been  sufficiently  proved?  is  the  next  point  for 
consideration. 

It  appears  that  the  21st  of  NoTember  1803,  before  two  asso- 
ciate judges  proof  of  the  execution  of  the  will  was  attempted 
to  be  made.  The  three  witnesses  to  the  will  appeared  and 
being  sworn  stated,  that  they  saw  the  testator  sign,  publish 
and  declare  the  instrument  of  writing  referred  to,  to  be  his  last 
will  and  testament,  and  that  he  was  of  sound  mind  and 
memory  at  the  time,  and  that  they  subscribed  their  names  as 
witnesses. 

Afterwards  ^on  the  7th  March,  1804,  the  witnesses  named 
in  the  will  appeared  in  open  Court  (three  -associate  judges 
being  present)  and  were  duly  sworn  as  abore,  that  they  see 
(the  word  used)  the  testator  sign  the  will  as  his  act  and  deed," 
&c.  And  on  the  ssone  day  the  Court  accepted  the  renunciation 
of  D.  Zeigler,  one  of  the  executors  named  in  the  will  The 
will  it  seems  was  recorded  as  the  law  requires;  and  Reeder 
the  acting  executor  commenced  his  duties  under  it 

It  is  objected  that  two  judges  before  whom  the  will  was  at 
first  attempted  to  be  proved,  did  not  constitute  a  court  for  that 
purpose;  as  the  presence  of  three  judges  is  necessary.  This 
will  not  be  contested.  But  it  is  farther  urged  that  the  subse- 
quent proceedings  on  the  7th  March,  1804,  do  not  amount  to 
a  probate  of  the  wilL  That  there  is  no  adjudication  upon  the 
proof,  no  establishment  of  the  will.  And  that  there  is  no 
room  for  presumption,  as  the  record  shows  all  that  was  done. 

That  the  record  of  the  proceeding3  the  7th  March  as  well  as 
on  the  21st  November,  is  extremely  informal  must  be  admit- 
ted. In  the  certificate  of  the  7th,  there  is  a  reference  to  the 
previous  proceeding  before  the  two  judges,  where  it  is  stated, 
<Hhat  the  witnesses  were  sworn  as  above,  and  that  they  saw 
the  testator  sign"  &c.  Taking  the  whole  proceedings  together 
these  facts  are  established.    That  the  witnesses  to  the  will 
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were  examiiied  in  open  court,  touching  its  execution.  That 
one  of  the  executors  named  in  the  will  relinquished  his  right 
of  acting  under  it  That  it  was  recorded  as  the  law  requires, 
and  that  the  acting  executor  proceeded  to  discharge  his  duties,  • 
which  is  shown  by  his  exhibits  to  the  coiut,  who  recognized 
him  in  his  capacity  of  executor. 

These  facts  can  leave  no  doubt  upon  the  mind,  however 
informal  the  record  may  be,  that  the  will  was  proved  to  the 
satisfaction  of  the  Court,  and  ordered  to  be  recorded,  and  that 
ihe  rights  of  the  acting  executor  were  fuUy  recognized. 

This  question  it  must  be  recollected  arises  incidentally,  and 
is  not  made  between  the  heirs  and  the  executor,  and,  under  the 
circumstances,  may  not  this  court  presume  that  all  the  essen- 
tial requisites  of  the  law  were  complied  with  by  the  court 
of  probate,  though  the  record  be  informal?  There  is  nothing 
to  rebut  this  presumption.  All  the  facts  go  to  strengthen  it 
Has  not  the  doctrine  of  presumption  been  carried  much  far- 
mer than  this,  in  presuming  the  existence  of  matters  of  record 
in  support  of  titles  under  Sheriff ^s  sales?  If  the  will  had 
not  been  satis&ctorily  proved,  could  it  have  been  recorded  ? 
Would  the  court  have  suffered  one  of  the  persons  named  as 
executor  to  relinquish  his  right  of  acting  before  the  proof  of 
the  instrument  ?  Without  such  proof  would  they  have  recog- 
nized the  acting  executor  in  that  capacity?  These  answers 
must  all  be  in  the  negative,  and  they  present  a  state  of  facts 
totally  incompatible  with  any  other  presumption  than  the  one 
which  is  drawn.  This  court  are  therefore  sustained  in  the 
conclusion  that  the  will  w^s  proved  to  the  satisfaction  of  the 
court  of  probate,  which  had  exclusive  jurisdiction  over  the 
subject 

The  next  objection  to  be  considered  is,  that  letters  testa- 
mentary were  never  granted. 

It  is  contended  that  the  letters  testamentary  form  the  foun- 
dation of  the  executor's  authority,  and  that  without  them  he 

cannot  act    That  the  £9ict  of  his  having  so  acted,  cannot  be 
7 
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sufficient,  and  that  the  grant  of  letters  must  be  diown  by 
record  evidence. 

The  right  of  the  executor  to  act,  it  is  insisted  on  the  other 
side,  is  derived  from  the  will  after  it  has  been  legally  proved 
and  not  firom  any  investment  of  power  by  the  court  distinct 
from  the  will,  and  that  the  letters  testamentary  are  evidence 
of  this  right,  and  also  of  his  having  been  qualified. 

If  the  letters  were  essential  may  not  their  existence  be  pre- 
sumed? Or  rather  does  not  such  a  presumption  necessarily 
arise  from  the  other  facts  in  the  case.  The  will  has  been 
proved;  one  of  the  persons  named  as  executor  refiises  to  act, 
the  other  person  named  takes  upon  himself  the  duties  of  the 
office,  and  is  recognized  in  his  official  character  by  the  court 
Could  these  facts  exist,  if  the  Court  had  not  granted  to  Reeder 
whatever  was  necessary  to  authorize  him  to  act  as  executor  ? 

It  is^ot  necessary  that  the  letters  testamentary  should  be 
recorded,  and  if,  in  technical  language,  an  award  of  such  letters 
cannot  be  found  on  the  record,  the  proceedings  show  facts 
which  could  not  exist,  unless  such  an  award  had  been  made^ 
though  the  entry  has  been  omitted  by  the  clerk,  the  existence 
of  the  letters  therefore  may  well  be  presumed.  Indeed  it  is 
enough  to  establish  the  authority  of  the  executor,  to  show  that 
the  court  in  various  official  acts  recognized  him  as  acting  in 
that  capacity. 

The  objections  to  the  sale  will  be  next  examined.  These 
are — 

1.  That  personal  application  to  the  Court  for  the  order  of 
sale  was  not  made  by  the  executor,  nor  was  the  sale  made  by 
him. 

2.  That  time  was  given  for  the  payment  of  the  purchase 
money  by  Meek,  who  eould  have  no  authority  to  act  in  the 
case. 

3.  That  Wade,  who  executed  the  deed  to  the  purchaser  as 
the  attorney  of  the  executor,  being  authorized  to  act  by  an 
instrument  not  under  seal,  could  not  make  a  valid  deed. 
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4.  That  the  object  of  the  bill  being,  to  aid  a  defective  power, 
and  not  a  power  defectively  executed,  it  must  be  dismissed. 

Before  these  objections  are  examined,  it  may  be  proper  to 
consider  the  ground  assumed  by  the  complainants'  counsel, 
which  is,  that  between  the  heirs  and  an  innocent  purchaser 
for  a  valuable  consideration,  the  court  cannot,  for  any  purpose 
look  behind  the  order  of  sale.  The  counsel  consider  this  or- 
der as  a  judgment  of  the  court,  which  cannot  be  incidentally 
touched  or  examined,  but  must  stand  in  full  force  until  re- 
versed or  opened  in  the  modes  provided  by  law.  The  Court 
of  Common  Pleas,  it  is  contended,  have  exclusive  jurisdiction 
of  the  subject;  and  if  the  grounds  of  their  judgment  in  making 
Ae  order,  be  examined  so  as  to  affect  the  title  of  purchasers 
under  the  sale,  there  would  be  no  security  in  such  titles. 

That  with  equal  propriety  may  the  merits  of  a  judgment, 
in  a  case  at  common  law,  be  collaterally  examined  and  rights 
acquired  under  it  destroyed. 

Whilst  the  correctness  of  this  doctrine  is  admitted  to  some 
extent,  it  is  behoved  to  be  laid  down  in  broader  terms  than 
can  be  sustained. 

It  18  true  that  the  Court  of  Common  Pleas  have  exclusive 
jurisdiction  in  ordering  sales  of  real  estates  of  deceased  per- 
sons, for  the  payment  of  debts;  but  they  can  only  exercise  this 
jurisdiction  in  certain  cases. 

If  an  individual  representing  himself  to  be  an  executor  or 
administrator,  when  he  was  not  so,  should  apply  to  the  court 
and  obtain  an  order  for  the  sale  of  lands,  a  purchaser  at  such 
a  sale  could  derive  no  vaUd  title. 

The  power  to  sell  is  not  derived  alone  from  the  order  of 
court,  though  without  such  order  no  sale  can  be  made.  The 
capacity  of  an  executor  or  administrator  must  be  coupled  with 
the  power  conferred  by  the  court ;  and  this  power  must  be  ex- 
ercised in  pursuance  of  the  statute,  to  make  a  legal  transfer  of 
the  estate.  An  estate  thus  sold,  divests  the  heir  at  law,  and 
transfers  to  the  purchaser  all  the  interest  in  the  land  which  the 
deceased  had  iGree  from  the  claims  of  creditors. 
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It  is,  therefore,  essential  to  show  that  the  Court  of  Ck>mmon 
Pleas  had  jurisdiction  of  the  case,  by  exhibiting  proof  of  the 
capacity  in  which  the  person  acted,  who  procured  the  order 
of  sale,  and  by  whom  the  sale  was  made.  It  is  not  enough 
that  he  be  designated  in  the  order,  by  way  of  description,  as 
executor  or  administrator.  Such  an  order,  in  some  respects, 
if  not  in  all,  is  considered  as  a  less  solemn  act  of  the  court  than 
a  formal  judgment.  So  far,  however,  as  the  judgment  of  the 
court  is  exercised,  in  deciding  upon  the  propriety  of  the  sale, 
from  the  exhibits  made,  it  must  be  considered  as  conclusive  in 
a  case  like  the  present,  although  it  may  afterwards  appear  that 
there  was  personal  property  sufficient  to  pay  the  debts. 

The  twenty-second  section  of  the  act  of  1808,  which  defines 
the  duties  of  executors  and  administrators,  provides,  <<  that 
when  it  shall  appear  to  the  executors  of  any  last  will  and  tes- 
tament that  the  personal  estate  of  their  testator,  is  not  suffi- 
cient to  pay  and  satisfy  the  demands  against  said  estate,  they 
shall  make  known  the  same  to  the  Court  of  Common  Pleas,  in 
convenient  time;  who,  upon  satisfactory  proof  thereof,  shall 
grant  to  the  executor  power  to  proceed  and  settle  up  said  es- 
tate, by  selling  any  or  all  the  real  estate  of  their  testator;  in 
the  same  manner,  and  under  the  restrictions,  as  is  provided  in 
the  case  of  intestate  estates." 

In  the  thirty-second  section  of  the  same  act  it  is  provided, 
<<that  when  it  shall  be  made  to  appear  to  the  satis&ction  of 
the  court,  that  it  is  necessary  to  sell  real  property  for  the  dis- 
charge of  debts,  &c.  they  shall  appoint  three  disinterested  men 
to  view  the  lands,  tenements  or  hereditaments,  to  be  sold,  and 
return  to  the  court  under  oath  a  statement  of  the  value  there- 
of;  after  which  the  court  shall  direct  the  executor  or  executors, 
&c.  to  proceed  to  sell,  either  the  whole  or  a  part,  as  they  may 
think  proper,  of  such  real  estate,  after  giving  notice  of  the  time 
and  place  of  sale,  &c.  and  such  lands  shall  be  sold  to  the  best 
advantage,  either  for  cash  or  on  a  limited  credit" 

By  the  record  it  appears,  that  in  December  term,  1809,  of 
the  Court  of  Common  Pleas,  a  petition  was  presented,  setting 
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forth  that  the  personal  property  of  McCuUough's  estate  was 
insufficient  to  pay  the  debts,  and  praying^.that  certain  lots  in 
the  town  of  Cincinnati  might  be  ordwed  to  be  sold,  accordmg 
to  the  statute.  The  petition  purported  to  be  by  the  acting  ex- 
ecutor of  the  estate,  though  it  was  sigfled  by  Alexander  A. 
Meek,  his  attorney  in  fact. 

With  this  petition  was  exhibited  a  schedule  showing  a  large 
amount  of  debts  due  by  the  estate.  The  petition  being  read 
and  heard,  was  granted  by  the  court.  And  afterwards,  «in  the 
term  of  April,  1810,  on  motion  to  the  court  and  an  account 
exhibited  for  the  sale  of  lot  42,  to  satisfy  demands  against  the 
estate  of  McCullough,  deceased,  the  court  grant  an  order  for 
the  sale  of  said  lot  42,  containing  four  acres ;  and  the  court 
appoint  three  appraisei^s,  &c.  who  afterwards  returned  an  ap- 
praisement under  oath;  which  fixed  the  value  of  lot  42  at  one 
hundred  doUars." 

It  \s  objected  that  the  power  to  sell  in  this  case  was  derived 
exdufiively  under  the  statute,  that  it  being  a  naked  power,  not 
coupled  with  an  interest,  must  be  executed  in  person  and  not 
by  an  attorney. 

.  Several  cases  are  cited  to  sustain  this  position.  12  Mass. 
Rep.  504.  4  John,  Chan.  368.  Sugden  on  Powers,  175.  3 
East  410.     1  Ohio  Rep.  232.    2  Ohio  126, 131,  392. 

The  case  in  12  Mass.  arose  under  the  statute  of  1783,  in 
that  state,  which  authorises  the  courts  to  grant  licenses  to  ex 
ecutors,  &c.  to  sell  the  estate  of  deceased  persons,  &c.  The 
court  in  that  case  on  application  of  the  administratrix,  ordered 
a  sale  of  the  real  estate  of  the  deceased  to  be  made  by  a  third 
person.  A  sale  by  such  person  was  decided  to  be  void,  as  the 
statute  did  not  authorize  such  appointment 

The  principle  decided  in  4th  Johnson's  Chan,  is,  <^that 
where  a  power  is  given  to  two  executors  in  the  will  to  sell 
certain  lots  of  land,  if,  under  the  circumstances  of  the  times, 
they  should  deem  it  prudent,  a  sale  cannot  be  made  by  one 
of  them,  though  the  other  authorized  his  co-executor  to  act  in 
the  caae  by  a  power  of  attorney.^'    This  was  a  case  in  which 
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the  testator  reposed  a  special  trust  and  confidence,  in  the  dia- 
cretiou  of  both  the  executors  named,  and  this  trast  the  court 
decided  could  not  be  executed  by  one  of  them. 

In  Sugden  it  is  laid  down  "where  a  power  is  given,  whether 
over  real  or  personaf  estate,  and  whether  the  execution  of  it 
will  confer  the  legal  or  only  equitable  right  on  the  appointee, 
if  the  power  repose  a  personal  trust  and  confidence  in  the 
donee  of  it,  to  exercise  his  own  judgment  and  discretion,  be 
cannot  refer  the  power  to  the  execution  of  another  for,  delega- 
tus non  potest  delegare.  Therefore,  where  a  power  of  sale  is 
given  to  trustees  or  executors,  they  cannot  sell  by  attorney." 

Hie  case  cited  from  3  East  was  where  in  a  marriage  settle- 
ment there  was  a  proviso,  that  it  should  be  lawful  for  the 
tenant  in  tail,  by  deed  or  instrument-  in  writing,  attested  by 
three  witnesses,  and  to  be  enrolled  with  the  consent  in  writing 
of  certain  trustees  to  revoke  the  old,  and  declare  new  uses, 
held  that  a  deed  of  revocation  executed  by  him  and  all  the 
trustees  in  person,  except  one,  and  the  consent  of  that  one 
being  given  by  means  of  a  general  power  of  attorney,  before 
made  by  him  to  the  settler,  to  consent  to  any  such  deed,  as 
he  might  think  proper  to  make,  by  virtue  of  which  the  deed 
for  and  in  the  name  of  such  trustee  was  executed,  is  bad, 
though  duly  enrolled. 

In  1st  Ohio  Rep.  the  Court  decided  that  a  power  given  by 
will  to  etecutors,  to  sell  land  may  be  executed  by  one,  if  the 
other  refuse  to  act  under  the  wiU.  And  that  an  executor 
\inder  sUbh  a  power  must  sell  for  money  only. 

The  case  cited  in  the  2d  of  Ohio,  denies  the  right  of  an  ad- 
ministrator with  the  will  annexed  in  the  State  of  Virginia,  to 
sell  lands  in  this  State,  imder  the  will,  although  the  adminis- 
trator was  authorized  to  sell  lands  by  ttie  statute  of  Vii^inia. 

The  cases  cited  and  the  whole  current  of  authorities  on  the 
subject,  go  to  show,  not  that'  the  donee  of  a  power  cannot  in 
any  case  execute  a  deed  of  appointment  by  attorney,  or  any 
other  act,  but  that  he  cannot  do  so  where,  by  the  nature  of  his 
appointment,  a  special  confidence  is  reposed  in  his  discretion. 
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Id  the  nature  of  things  he  cannot  transfer  to  another  this  dis* 
cretion;  it  can  only  be  exercised  by  himself,  in  pursuance  of 
the  confid^ice  reposed  in  him. 

Had  the  power  to  sell  the  lot  in  question  been  denved  from 
ibe  will  depending  upon  the  exercise  of  #ie  discretion  of  the 
executor,  it  would  be  clear  that  he  could  not  discharge  this 
doty  by  attorney.  But  what  is  the  nature  of  the  agency  exer- 
eised  by  Meek,  for  the  executor,  in  applying  for  the  order  of 
sale.  It  is  proved  that  he  was  a  practising  attorney  in  the 
Court  at  the  time  he  made  the  apptication,  and  it  was  made 
in  the  name  of  the  acting  executor. 

But  it  is  not  a  matter  of  course  that  a  rule  is  ordered,  when 
applied  for.  An  exhibit  of  the  debts  due  by  the  estate  must 
be  made,  and  the  Court  on  examination  determine  whether  a 
sale  of  the  real  estate  is  proper  and  necesary.  llie  interests 
of  the  persons  concerned  depend  upon  the  exercise  of  a  soimd 
discretion  by  the  Court,  and  not  by  the  executor.  He  is  the 
mere  instrument  of  the  law,  in  presenting  the  case  for  the 
oonsideration  of  the  Court  Here  his  power  ceases  until  the 
Ck>urt  shall  act.  Unless  they  shall  be  satisfied  on  a  full  exam- 
ination of  the  case,  that  the  interests  of  the  heirs  as  well  as 
the  creditors,  would  be  promoted  by  a  sale,  the  order  is  not 
made.  If  it  be  made,  the  land  is  valued  and  the  sale  is  direc- 
ted under  certain  restrictions. 

Can  this  order  be  applied  for  by  an  attorney  of  the  Court  in 
die  name  of  the  executor.  Must  the  executor  apply  in  per- 
son, or  is  it  essential  that  he  should  sign  a  petition  to  the 
Court.  Is  any  thii^  more  than  his  sanction  to  the  application 
Teqoired,  and  will  not  ttus  be  presumed  until  the  contrary 
appear,  where  a  regular  officer  of  the  Court  makes  the  applica- 
tion. The  cbcumstance  of  Meek's  having  signed  the  petition 
as  the  attorney  in  fact  of  the  executor,  cannot  divest  him  of 
the  odier  character  in  which  he  had  a  right  to  act  Is  it  not  the 
daily  practice  of  Courts  of  probate  to  recognize  the  right  of  an 
attorney,  to  appear  in  the  settlement  of  estates.  Are  they  not 
heard  as  to  the  sufficiency  of  vouchers  on  charges  made  against 
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the  estate,  or  payments  made  by  the  executor,  on  a  motion  to 
enlarge  the  time  for  a  final  settlement  of  legacies,  and  in  short 
on  every  question  which  oan  arise  in  the  discharge  of  the 
duties  of  an  executor  or  administrator. 

The  law  has  pre|pribed  no  form  in  which  this  application 
shall  he  made.  Where  the  personal  property  is  insufficient  to 
pay  the  debts  of  the  estate,  the  executor  is  required  to  make 
known  the  same  to  the  Court  of  Common  Pleas,  in  convenient 
time,  which,  upon  satisfactory  proof  thereof,  shall  giant  to  the 
executor  power  to  sell,  &c.  The  proof  consists  in  a  schedule 
of  the  debts,  showing  the  demands  against  the  estate,  and  the 
only  means  through  which  they  can  be  paid.  This  exhibit 
may  be  introduced  as  well  by  motion,  stating  the  facts,  as  by 
a  formal  petition  or  application  in  writing.  Whatever  may  be 
the  mode  of  application,  it  may  be  made  by  a  counsellor  of 
the  Court  under  the  sanction  of  the  executor,  and  this  sanction 
will  always  be  presumed,  until  the  contrary  appear.  More 
especially  would  this  presumption  arise  in  behalf  of  an  inno- 
cent purchaser  at  the  sale,  for  a  full  and  valuable  consideration. 

Meek,  it  appears,  was  the  husband  of  the  only  daughter  of 
the  deceased,  to  whom  one  third  of  the  personal  property  was 
bequeathed,  but  no  part  of  the  realty;  consequently,  it  is 
urged  he  must  have  been  interested  in  having  the  land  sold, 
for  the  payment  of  debts. 

Fraud,  it  is  said,  will  never  be  presimied;  and,  in  this  case, 
there  is  no  evidence  to  ^impeach  the  conduct  of  the  attorney. 
It  appears  to  have  been  fair  and  upright 

Proof  is  adduced  showing  the  fact  of  the  indebtment  of  the  es- 
tate, as  represented  by  the  schedule  when  the  order  of  sale  was 
applied  for.  If  fraud  were  alleged  and  proved  in  the  obtain- 
pient  of  the  order  of  sale,  it  would  become  a  question  whether 
it  would  affect  the  title  of  an  innocent  purchaser  at  the  sale, 
without  notice.  Rights  innocently  acquired,  imder  judgments 
or  decrees  fraudulently  obtained,  are  protected. 

The  order  of  sale  being  made  by  the  Court,  and  the  ap- 
praisers who  had  been  appointed  having  returned  their  valu- 
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ation,  there  were  three  things  to  be  done  to  make  a  legal  sale. 
Tliere  was  notice  to  be  given,  as  the  statute  required ;  the 
sale,  and  die  deed  to  the  purchaser  to  be  made. 

The  fact  of  public  notice  having  been  given,  seems  not  to 
be  disputed,  and  it  is  admitted  that  a  crie(  might  be  appointed 
to  make  the  sale.  The  lot  was  sold,  in  pursuance  of  the 
notice,  to  the  highest  and  best  bidder,  for  a  sum  greatly  beyond 
die  appraisement. 

From  the  time  the  order  for  a  sale  t^as  made  until  it  was 
actually  effected,  what  act  was  necessary  to  be  done  by  the 
executor  which  could  not  be  done  by  his  attorney.  The 
order  for  the  valuation  was  the  act  of  the  Court.  Any  one 
might  transmit  a  copy  of  this  orcler  to  the  persons  appointed, 
and  it  became  their  duty,  which  was  performed,  to  examine 
the  property  and  return  their  appraisement  under  oath. 

Notice  of  sale  was  given,  in  pursuance  of  the  statute ;  a 
crier  sold  the  lot,  and  Irwin  became  the  purchaser.  There  is 
proof  that  the  executors  expressly  sanctioned  these  proceed- 
ings. The  law  gave  him  no  discretion  in  the  case,  except 
that  of  selling  on  a  credit,  where  it  was  believed  to  be  most 
advantageous  to  the  estate. 

But  it  is  objected,  that  time  was  given  by  Meek  for  the 
/  payment  of  the  purchase  money.  It  does  appear  that  a  short 
time  was  given  for  the  payment  of  the  purchase  money,  on 
one  of  the  principal  creditors  of  the  estate  agreeing  to  wait 
the  same  time  for  the  payment  of  his  demand.  This  arrange- 
ment then  was  the  same  thing  to  the  estate  as  if  the  purchase 
money  had  been  paid  down.  It  has  been  paid,  and  the  estate 
has  derived  the  full  benefit  of  the  payment ;  and  there  is  no 
pretence  that  the  lot  was  sold  for  less  than  its  full  value. 

Is  it  essential  to  the  validity  of  such  a  sale,  that  the  execu- 
tor should  be  present  when  the  property  was  knocked  down  ? 
The  law  points  out  the  manner  of  the  sale,  and  the  crier  is 
employed  to  proclaim  the  property,  in  the  usual  way.  There 
is  nothing  to  be  done  which  depends  upon  the  discii^tion  of 
the  executor,  the  terms  of  the  sale  being  fixed,  and  although 
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in  this  case  Meek  undertook  to  vary  the  terms,  so  as  to  give 
a  short  time  for  the  payment  of  the  money,  on  such  conditioiis 
as  were  as  advantageous  to  the  estate  as  if  the  money  had 
been  paid  down ;  and  nearly  twenty  years  having  elapsed, 
the  Court,  on  so  slight  a  circumstance,  in  no  way  affecting  the 
interest  of  the  parties,  or  in  opposition  to  the  spirit  of  the  sta- 
tute, cannot  declare  the  sale  invaUd. 

The  deed  executed  by  Wade  to  the  purchaser  was  inope- 
rative, because  the  power  of  attorney  from  the  executor,  un- 
der which  he  acted,  was  without  a  seal.  This  point  being 
clear,  it  is  unnecessary  to  examine  what  the  effect  of  the  deed 
would  have  been,  if  the  attorney  had  acted  under  a  legal 
power. 

The  last  objection  remains  to  be  considered. 

It  is  contended  that  this  is  a  case  where  chancery  is  called 
to  aid  a  defective  power,  and  not  to  relieve  against  accident, 
or  a  power  defectively  executed. 

No  principle  is  better  established  than  that  a  court  of  equity 
can  never  interpose  its  aid  in  a  case  where  there  is  a  defect  of 
power.  It  is  the  province  of  chancery  to  carry  bona  fide  con- 
tracts into  effect,  not  to  make  them.  Where  there  is  a  want 
of  power  in  either  of  the  contracting  parties,  over  the  subject 
matter  of  the  contract,  it  can  never  be  specifically  enforced 
by  a  court  of  equity.  The  obligation  of  a  contract  must  be 
reciprocal,  and  its  terms  must  be  understood. 

If  therefore,  in  this  case,  there  was  a  defect  of  power  in  the 
executor,  to  transfer  the  property  in  question,  to  the  purchaser 
at  the  sale,  the  bill  must  be  dismissed. 

The  deed  made  by  Wade,  being  inoperative,  the  case  must 
stand,  as  it  would  have  stood,  had  no  attempt  been  made  by 
the  executor,  after  the  sale,  to  execute  a  conveyance.  Irwin, 
the  purchaser,  took  possession  of  the  lot,  and  afterwards  con- 
veyed it  to  Longworth,  who  conveyed  it  to  Maddock,  and  he 
to  the  complainants.  A  continued  possession  under  the  first 
purcha^  has  been  enjoyed,  and  very  valuable  improvements 
have  been  made  on  the  premises.    The  present  value  of  the 
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lot,  includuig  the  improvements,  is  great  Mdny  years  since, 
the  executor  deceased ; .  and  the  question  is  now  presented, 
whether  diancery  will  aid  a  purchase,  after  a  lapse  of  nearly 
twenty  years,. made  under  the  circumstances  of  this  case;  and 
standing  upon  a  sale,  the  consideration  having  been  paid. 

'Hie  question  is  not  whether  the  Court  can  aid  the  defective 
power  of  Meek,  but  whether,  if  the  executor  were  living, 
they  would  decree  a  conveyance  from  him,  and  he  being 
dead,  whether  they  will  decree  a  release  from  the  heirs. 

Suppose  a  bill  against  the  executor  had  been  filed  shortly 
after  the  sale,  could  reUef  have  been  given  ?  What  objection 
could  have  been  made  by  the  executor  ?  The  order  for  the 
sale  had  been  obtained  by  his  sanction;  the  lot  had  been 
valued  and  legal  notice  given,  and  it  was  sold,  in  the  usual 
modCy  far  a  sum  exceeding  the  valuation,  and  the  money 
paid.  All  these  steps  were  taken,  if  not  in  the  presence  of 
the  executor,  under  his  sanction.  Could  he  have  objected,  or 
could  any  one  have  objected,  that  the  proceedings  were  ille- 
gal, because  the  sale  was  made  by  an  agent,  and  that  such  a 
delegation  of  power  could  not  be  made. 

To  what  act  of  the  agent  could  the  objection  apply  ?  Not 
to  the  notice,  for  that  was  legally  given.  Not  to  the  appraise- 
ment, for  that  required  no  agency.  Not  to  the  crier,  for  it  is 
admitted  that  a  crier  might  properly  be  employed  to  make 
the  sale.  A  deputy  Sheriff,  who  has  no  right  to  delegate  his 
authority,  may  employ  an  auctioneer  to  make  a  sale,  as  every 
otheiT  officer  may  do. 

The  objection  could  not  apply  to  any  unfairness  in  the 
transaction,  or  to  inadequacy  of  price.  It  must  have  rested, 
if  made  at  all,  on  the  simple  fact,  that  a  short  time  was  given 
for  the  payment  of  the  purchase  money,  without  the  least 
prejudice  to  the  estate,  and  that  even  this  proceeding  had  been 
sanctioned  by  the  executor.  The  purchase  money  being  paid 
and  appropriated  to  the  benefit  of  the  estate,  would  have  ob- 
viated this  objection,  if  indeed  it  could  have  been  considered, 
at  any  time^  of  any  force. 
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Suppose  Irwin,  the  purchaser,  had  refused  to  pay  the  pur- 
chase money,  can  any  doubt  exist  that  the'  executor  could 
have  recovered  it  by  suit?  Could  any  of  the  objections  urged 
against  the  power,  or  the  mode  of  its  execution,  have  been 
set  up  in  that  case  in  bar  of  a  recovery?  Surely  not  And 
is  not  the  obligation  reciprocal  ?  Is  it  not  bindi])g  as  wdl  oa 
the  executor  as  on  the  purchaser  ? 

Has  lapse  of  time,  or  the  decease  of  the  executor,  weak- 
ened the  right  of  the  purchaser ;  or  interposed  a  bar  to  his 
reUef? 

The  continued  possession  and  improvement  of  the  propert7 
and  the  payment  of  the  consideration,  forbid  any  presumptioa 
of  abaudoiunent  of  the  contract  by  the  purchaser.  He  has, 
in  fact,  been  guilty  of  no  laches^  By  his  purchase  he  is  pos» 
sessed  of  aU  the  equitable  right  which  McCuUough  had  in^he 
property,  at  his  decease.  And  this  right  is  exempt  firom^aU 
the  claims  of  the  creditors  of  the  estate. 

In  making  the  sale,  the  executor  acted  as  the  instrument  of 
the  law,  which  constituted  him  an  agent  of  the  estate.  He 
transferred  by  the  sale  no  right  of  his  own,  but  the  interest 
which  the  deceased  in  his  life  time,  possessed  in  the  property. 
When,  therefore,  by  mistake  or  accident,  the  executor  fieiils 
to  transfer  the  legal  right,  no  doubt  can  be  entertained  that 
chancery  may,  by  requiring  a  release  from  the  heirs  of  their 
legal  right  to  the  property,  and  they  have  only  a  mere  legal 
right,  do  justice  to  the  purchaser.  This  will  not  be  aiding 
a  defective  power,  but  carrying  into  effect  a  contract  fsdrly 
noade,  and  which  imposed  on  the  parties  reciprocal  obligations. 

The  Court  will  decree  a  release  from  the  defendants,  to  the 
premises  in  question.    Costs  to  be  paid  by  defendants. 
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Henby  Miller's  Heibs  and  Devisees 

V. 

Jacob  and  Isaac  McIntibe. 

An  tmeadmoit  oft  bill  generally,  lelates  to  the  time  of  filing  the  bilL 
BntwbereanevFtitleie  intfodooed  by  the  amendment,  aflfecting  Ae  inteiertg  of 

neir  paxtiei^  no  nbsAm  can  withdraw  such  title  from  the  atalnle  of  limitatioiui. 
The  amendment  in  snch  caee,  or  where  a  qneation  of  notice  ansae,  can  only  have 

the  effect  of  an  origuial  bUl. 
At  law  the  etatote  is  i^ypHed  only  against  a  grant—in  equity  it  operates  to  bar  an 

eqaUahle  tide,  bj  analdgy  to  a  case  at  kw. 

This  case  was  argued  by  Mr.  Richardson  in  behalf  of  the 
complainantSy  and  by  Mr.  Hoggin  for  the  defendants. 

OPINION  OP  THE  COURT. 

The  bill  was  filed  in  May,  I8O69  which  represented  that  on 
die  10th  December,  176^,  Henry  Miller  the  ancestor  of  the 
ecMiiidainants,  made  an  entry  of  1687  acres  of  land ;  which 
WB8  surreyed  the  9th  April,  1804,  and  patented  DSth  July, 
1820.  That  the  defendants  were  in  possession,  and  the  bill 
prays  they  may  be  compeUed  to  disclose  their  title  and  sur- 
render the  possession. 

The  bill  was  amended  in  June,  1616,  by  stating  that  on  the 

19th  June,  1780,  an  entry.of  one  thousand  acres  of  land  was 

made  by  NiehokuB  Mclntire  on  the  waters  of  Licking,  &c., 

irhich  was  surveyed  contrary  to  location,  and  for  which  a 

patent  vnA  obtained  of  eld^  date  than  the  complainants. 

That  Nicholas  Mclntire  deTissd  the  land  to  his  sons  Isaac 
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and  Jacob,  and  that  Isaac  conveyed  to  John  Mclntire  who  is 
made  a  defendant.    Several  others  are  also  made  defendants. 

In  his  answer  Jacob  Mclntire  admits  the  entry  set  up  in 
the  amended  bill,  and  he  states  that  the  entry  was  amended 
the  14th  December,  1782,  and  by  this  amendment  it  was 
made  to  interfere  with  the  complainants'  entry. 

John  Mclntire  states  in  his  answer  that  he  holds  the  title 
bond  of  Nicholas  Mclntire  for  a  moiety  of  the  land,  and  that 
a  deed  was  executed  to  him  for  the  same  by  Isaac  Mclntire, 
which  had  never  been  recorded.  He  pleads  an  adverse  pos- 
session of  more  than  twenty  years,  in  bar  of  the  complainants' 
right. 

The  complainants'  title  was  fully  sustained  by  the  decree  of 
Ae  supreme  court  in  1826,  the  respondents  therefore  exclu- 
sively rely  on  their  possession  under  the  statute. 

Dntil  the  defendants  were  made  parties  to  the  suit,  by  the 
amended  bill,  the  statute  would  continue  to  run  in  their  favor. 
An  amendment  of  the  bill  will,  generally,  have  relation  to  the 
time  of  filing  the  bill ;  but  this  can  never  be  the  case,  where  the 
amendment  sets  up  a  title  not  asserted  before ;  and  a  question 
under  the  statute  of  limitations  or  as  to  notice  is  involved. 

From  the  evidence  it  appears  that  more  than  twenty-six 
years  elapsed,  from  the  time  adverse  possession  was  taken  by 
the  defendants,  until  suit  was  conunenced. 

The  Virginia  statute  of  twenty  years  limitation,  and  ten 
years  after  the  decease  of  the  ancestor,  was  in  1792  adopted 
by  Kentucky  on  the  adoption  of  her  constitution  ^  and  it  was 
provided  that  the  statute  having  begun  to  run  before  the 
change  of  government,  diould  continue  to  operate,  as  though 
no  change  had  taken  place. 

An  objection  is  made  that  the  statute  does  not  run  against 
an  equitable  title  -,  and  that  it  cannot  bar  the  complainants' 
right,  as  they  did  not  obtain  their  patent  until  1820. 

The  decisions  in  2  Mar.  570 — 1  Mar.  53,  506 — 3  Mar.  146, 
are  referred  to  as  sustaining  this  position. 

At  law  the  statute  is  not  applied  as  a  bar,  except  as  against 
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a  grant,  but  this  is  not  the  rule  in  equity.  The  chancellor, 
by  analogy  to  the  statute,  will  give  effect  to  it,  as  against  an 
equitable  right,  where  under  the  same  circumstances  it  would 
operate  against  a  grant. 

As  more  than  ten  years  elapsed  from' the  decease  of  the 
complainants'  ancestor,  at  which  time  there  was  adverse  pos- 
session, until  the  commencement  of  this  suit,  the  complainants 
are  clearly  barred.  And  under  the  twenty  years  limitation 
they  are  also  barred ;  the  bill  of  the  complainants  must,  there- 
fore, be  dismissed  with  costs. 

This  case  was  appealed  to  the  supreme  court,  which  affirm- 
ed the  decree.    6  Peters^  62. 


Lbssjbe  of  Samuel  Smith  v,  Tbasub's  Heias. 

Tenanti  who  enter  under  other  tenants,  on  whom  potiee  in  an  ejectment  has 
been  aerred,  will  be  subject  to  the  judgment 

But  dna  mle  ia  not  witfaont  limitation. 

Thejndgment  in  the  ejectment  does  not  anqpend  the  openHaa  of  the  atatole  of 
limiftalliaia.  To  do  thia  there  muat  be  an  actoal  change  of  poflaeasiain,  or  an 
agreement  by  the  tenant  to  hold  under  the  lesBors  of  the  plaintiff. 

Where  a  judgment  in  an  ejectment  has  been  sufiered  to  remain  eleven  yeara,  be- 
iare  any  itep  waa  thken  to  change  the  poeecoaion,  a  tenant  of  the  defendants, 
thoagh  he  entered  subsequent  to  the  commmicement  of  the  action,  and  befiwe 
judgment^  ia  not  JiaUe  to  be  turned  out  of  poaseasion  without  notice. 

The  limitation  of  the  statute  is  aeven  years,  and  the  tenant  who  has  occupied 
eleven  years,  should  have  some  opportunity  of  showing  his  right 

Wheare  a  tenant  has  been  improperly  turned  out  of  posaesdon,  a  writ  of  restitution 
is  the  proper  mode  of  redress. 

This  ease  was  argued  by  Mr.  Wickliffej  for  the  plaintiff 
and  by  A6r.  Hoggin,  for  the  defendants. 

OPINION  OP  THE  COURT. 

The  defendants  represented  to  the  Court  in  writings  that 
the  above  action  of  ejectment  was  brought  and  a  notice  served 
on  Hiram  and  William  Bryant,  the  tenants  of  the  defendants. 
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That  in  May  tena  1818  a  judgmenit  was  entered,  but  no  writ 
of  hab^e  facias  pasaesrianem  was  issued.  That  in  November 
term,  1818,  a  judgment  was  entered  against  other  tenants^  and 
on  the  17th  November,  18d9,  a  writ  of  possession  was  issued 
and  John  Evans,  who  lived  on  the  place  occupied  by  the 
Bryants  when  the  suit  was  brought,  was  turned  out  of 
possession. 

On  this  statement  of  &cts  a  rule  was  entered  on  the  lessor 
of  the  plaintiff,  to  show  cause  why  a  writ  of  restitution  should 
not  be  awarded,  to  restore  the  posseanon  to  the  tenants  of 
the  defendant,  who  had  thus  been  turned  out  of  possession. 

The  rule  in  this  case  having  been  served  on  the  atbnmey  of 
the  plaintiff  who  appeared  in  the  case,  the  Court  will  decide 
the  motion. 

It  is  a  well  established  rule,  that  all  persons  who  enter  into 
the  possession  of  premises,  under  tenants  on  whom  a  notice 
had  been  served,  in  an  action  of  ejectment  for  the  same  prem- 
ises, no  notice  need  be  served  on  them,  but  they  will  be  subject 
to  be  turned  out  of  possession  under  the  judgment  But  this 
rule  is  not  without  limitation. 

A  judgment  in  an  action  of  ejectment  against  a  defendant 
who  holds  adversely,  does  not  of  itself  suspend  the  statute  of 
limitations.    To  do  this,  there  must  be  a  change  of  possession. 

It  is  true,  the  judgment  fixes  the  right  of  entry  in  the  lessor 
of  the  plaintiff,  if  he  can  make  an  entry  without  force.  But 
if  he  fail  to  make  his  entry,  either  with  or  without  a  writ  of 
possession,  the  statute  of  limitations  will  continue  to  operate 
against  the  right.  A  mere  entry,  while  the  tenant  remains  in 
possession  will  not  oust  him,  but  he  must  be  turned  out  of 
possession,  or  acknowledge  the  right  of  the  lessor  of  the  plain- 
tiS,  by  consenting  to  hold  under  him.  Nolliing  short  of  thb 
will  stop  the  statute. 

In  the  present  case,  judgment  was  obtained  in  the  ejectment 
at  November  term  1818;  and  the  writ  of  possession  imder 
which  Evans  was  turned  out  of  the  possession,  did  not  issue 
until  the  17tb  November,  18)B9.    Here  was  a  lapse  of  eleven 
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years,  being  four  years  more  than  the  limitation  fixed  by  the 
statute. 

The  title  and  possession  of  Trabue's  heirs  were  adverse  to 
the  right  of  the  plaintiff,  and  unless  the  mere  obtainment  of  a 
judgment  in  an  ejectment,  without  any  change  in  the  posses- 
sion, shall  suspend  the  operation  of  the  statutes,  it  is  difficult 
to  see  how,  in  the  present  case,  Evans'  plea  of  the  statute  can 
be  diaregaided.  And,  as  he  has  been  turned  out  of  possession 
without  notice,  and  wi&out  having  an  opportunity  of  setting 
up  a  ri^t  under  the  statute  or  otherwise,  we  think  the  writ  of 
possession  must  be  quashed,  and  a  Writ  of  restitution  awarded, 
to  restore  him  to  the  possession. 

This  c^ise  was  taken  to  the  Supreme  Court  on  a  writ  of 
error,  but  the  writ  was  dismissed  on  the  ground  that  the  de- 
cision of  the  Court  was  not  a  judgment  on  which  a  writ  of 
eiTor  will  he.    9  Peters,  4. 
8* 
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WuxiAM  &  Hatch. 

A  notice  to  the  endoner  of  the  dishonor  of  the  hUI,  kft  widi  aboifder  at  tte 

home  with  ihe  endoner,  itHk  a  Mqneet  to  hand  k  tohitt,  ife  Mfflcknt 
Any  agreement  made  between  the  holder  of  ^  bill  and  te  drawer*  vfaMk  iWl 

mupend  the  li^  of  the  hoUnr  to  proaecate  on  the  bill,  will  diwhwBii  the  eo- 

doner. 
Buch  an  agreement  also  Mupenda  the  li^  of  the  endoner,  to  pay  the  bill  and 

enforce  payment  from  the  drawer. 

This  case  was  argued  by  Mr.  Worthingtofiy  for  the  plain- 
tiffs, and  by  Mr.  Hammond^  for  the  defendants. 

OPINION  OF  THE  GOUBT. 

This  action  is  a  scire  facias  to  make  the  defendant  a  party 
to  a  judgment,  which  was  obtained  by  the  plaintiff  against 
Elijah  Pearson.  The  writ  issued  against  Pearson  and  Hatch, 
and  being  returned  non  est  as  to  Hatch,  a  judgment  was  en- 
tered against  Pearson. 

This  proceeding  is  authorized  by  a  statute  of  Ohio,  and  the 
defendant  is  permitted  to  make  any  defence  which  he  could 
have  made  to  the  original  action. 

The  jury  found  a  special  verdict,  which  states  the  &ct8  of 
the  case  as  follows: 

<<E.  Pearson  made  the  bill  of  exchange,  a  copy  of  which  is 

attached  to  the  declaration  of  the  said  plaintiff  in  the  original 
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snit  against  Pearson,  the  drawer  of  i^d  Wlj  and  that  the 
said  biU  was  regularly  endorsed  by  the  present  defendant, 
Hatch.'' 

«11iey  ateo  find  that  <m  the  2dth  day  of  July,  in  the  year 
1820,  said  bill  of  exchange  was  duly  protested  for  non-pay- 
ment; and  that  (HI  said  day  last  mentioned,  and  on  the  suc- 
ceeding day,  the  Mid  defendant^  Hatch,  was  boarding  at  the 
hffwe  of  Henry  Bainbridge,  in  the  city  of  Cineinnati;  that  on 
Ae  2Mi  day  of  Jnly^  in  the  year  1620,  the  notary  public,  by 
whom  said  biU  was  protested,  called  at  the  house  of  said  Bain- 
bridge  and  enquired  for  said  Hatch,  and  was  informed  by « 
Mr.  Tonng  that  said  Hatdi  waA  not  within ;  the  said  notarf 
then  left  a  written  notice  o(  said  protest  with  said  Youi^,  who 
was  at  diat  time  in  the  house  aforesaid,  and  requested  him  to 
deliver  said  notieie  to  said  Hatbh ;  tod  that  in  the  smnmer  of 
said  year  1820,  said  Young  was  a  boarder  at  said  house. 
TttBj  also  find  that  a  s«dt  was  commenced  against  said  Pear- 
son, the  drawer  of  said  bill*  of  exchange,  which  suit  stood  for 
trial  at  the  September  tenn,  in  the  year  1822,  of  the  Ciretft 
Oomt  of  the  IMted  States  for  the  district  of  Ohio.  Tliey  also 
find,  that  previous  to  the  year  1822,  one  Griffin  Teatman  was 
confined  on  the  jail  limits  of  Haitdhon  county,  in  said  state, 
on  a  ca  mz,  issued  at  the  instance  of,  and  on  a  judgment  in  &- 
Tor  of  said  Pearson.  Iliat  said  Teatman  was  a  material  wit- 
ness for  the  plaintiff  in  a  number  of  suits  then  pending  in  said 
court;  that  one  George  W.  Jones,  who  was  then  agent  for 
plaintfSs,  and  one  William  M.  Worthington,  the  then  attor- 
ney for  the  plaintiffii,  agreed  with  the  said  Pearson,  that  in 
conmderation,  he,  the  said  Pearson,  would  permit  the  said 
Teatman  to  leave  the  jail  limits  and  attend  said  court  during 
Ifae  term  aforesaid,'  ttien  the  suit  then  pending  in  said  court 
against  said  Pearson  on  said  biU  of  exchange,  should  be  con- 
tinued without  judgment  until  the  term  of  said  coiut  next  en- 
suing said  September  term,  1822.  That  in  pursuance  of  this 
agreement,  the  said  Pearson  permitted  the  said  Teatman  to 
leave  said  jail  limits  and  attend  said  court;  and  that  said  suit 
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against  said  Peaison  was  continued  agreeably  to  said  agree- 
ment/^ 
On  these  facts  two  questions  arise. 

1.  Whether  the  notice  of  the  didionor  of  the  hill  to  Hatch 
was  sufficient 

2.  Whether  the  agreement  to  continue  the  cause  of  the  Bank 
ti.  Pearson,  under  flie  circumstances,  discharged  the  endorser. 

The  rule  is  well  established,  that  a  notice  left  at  the  usual 
place  of  abode  of  the  endorser,  is  sufficient  to  charge  him. 
The  notice  maybe  handed  to  a  servant  of  the  house,  or  to  the 
landlord,  if  the  endorser  be  a  lodger.  Or  the  notice  may  be 
left  at  his  office  where  his  principal  business  is  transacted. 

In  this  case,  the  notice  was  not  handed  to  a  servant,  or  the 
landlord  of  the  house  where  Hatch  boarded,  but  to  a  boarder 
at  the  same  house,  with  a  request  to  hand  it  to  Hatch.  The 
boarder,  it  would  seem,  would  be  at  least  as  likely  to  deliver 
the  notice,  as  a  servant  or  the  landl  ord.  And  if  the  service  of 
the  notice  come  within  the  reason  of  the  rule  estabUsfaed  as  to 
other  means  of  conveying  it,  it  must  be  held  sufficient 

The  very  highest  degree  of  diligence  in  conveying  the  no- 
tice  is  not  required.  Such  steps  must  be  taken  to  convey  it, 
as  in  the  ordinary  course  of  things,  will  place  it  in  the  hands 
of  the  endorser.  And  we  think,  in  the  present  case,  that  the 
notice  being  left  with  a  fellow  boarder,  affords  a  reasonable 
presumption  that  it  was  delivered  to  Hatch,  and,  therefore,  it 
was  sufficient 

The  discharge  of  thp  endorser  depends  upon  the  extent  of 
the  agreement  betweeiji  the  agents  of  the  Bank  and  Pearsoo. 
Did  it  suspend  the  rights  of  the  Bank,  to  prosecute  the  suit 
against  Pearson?  Would  it  have  been  a  violation  of  the 
agreement,  if  the  Bank  had  discontinued  the  suit  and  brought 
another  action? 

The  agreement  was  that  <<  the  suit  should  be  continued 
without  judgment  until  the  term  of  said  court  next  ensuing 
said  September  term,  1822.  And  as  a  consideration  on  which 
this  continuance  was  agreed  upon,  Pearson  dischaiged  Yeat- 
man,  the  witness  desired  by  the  bank,  from  an  execution. 
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By  this  discharge,  Peaison  gave  up  what  in  law  was  a 
SBtsdaction  of  his  judgment,  and  in  all  probability  kM  all 
farther  recourse  against  Yeatman  for  his  debt'  And  this  was 
done  to  benefit  the  bank. 

This  constitutes  a  good  consideration  fbt  the  agreement 

The  agreement  unquestionably  suspended  all  right  in  the 
bank  to  prosecute  the  suit  for  the  time  specified,  and  also,  as 
we  think,  all  right  to  take  any  other  step  to  enforce  the  pay- 
ment of  the  note. 

An  endorser  has  a  right  at  any  time  to  pay  the  bill  and  to 
be  subrogated  to  all  the  rights  of  the  holder.  And  if  the 
holder  enter  into  any  agreement  which  may  be  enforced,  that 
shall  suspend  his  recourse  against  the  drawer,  the  endorser  is 
discharged.  He  is  discharged  because  his  right,  by  paying 
the  bin,  to  prosecute  the  drawer  is  also  suspended. 

In  the  present  case  had  the  bank  attempted  to  prosecute 
the  suit,  in  violation  of  the  agreement,  there  can  be  no  doubt 
that  a  court  of  equity,  would  have  enjoined  it ;  or,  perhaps, 
on  zQotion  the  court  at  law  would  have  ordered  the  proceed- 
ing to  be  suspended. 

Here  then  was  an  agreement  which  suspended  all  right  in 
the  bank  against  Pearson  on  the  bill,  for  a  certain  period ; 
and  this  agreement  could  have  been  inforced  at  law,  or  in  a 
court  of  equity.  And  as  by  this  arrangement  the.rights  of 
Hatch,  to  prosecute  Pearson  was  also  suspended,  he  is  dis- 
diai^ied  from  his  indorsement 

This  principle  is  decided,  substantially,  in  the  case  of 
McLemore  v.  Powell j  12  Wheat  554.  In  that  case,  how- 
ever, the  agreement  between  the  holder  and  drawer  of  the 
bin  to  give  time  was  voluntary  and  without  consideration, 
-which  did  not  legally  bind  ttie  parties;  and  therefore  the 
coturt  held,  the  indorser  was  not  discharged.  But  if  the 
agreement  had  been  made  on  a  valuable  consideration,  the 
court  would  have  held,  as  appears  from  the  opinion,  that  the 
indorser  was  discharged. 

This  doctrine  is  clearly  stated  in  the  elementary  writers, 
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Bayley  oa  Bills,  234,  and  others,  as  established  by  adjudg- 
ed cases.  8  East,  576 — 1  Bay's  Rep.  177 — 1  Ball.  Rep. 
252—1  John.  Cases,  107, 131 — 3  Taunt  Rep.  130.  This  de- 
cision was  reviewed  in  the  supreme  court,  on  a  writ  of  error, 
and  affirmed.    6  Peters,  250. 
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William  Ttrell's  Heirs 

V. 

Andrew  Rountree  and  others. 

All  •ttadmieiit  bong  Isvud  cm  had  fixes  a  lien  from  Hm  time  of  the  levy,  and  a 
nJe  by  the  ifaeriff  of  the  land,  under  a  judgment  on  the  attachment,  has  rela- 
tion to  the  tiiie  of  the  levy  of  the  attachment. 

Under  these  chcomstanoes  a  division  of  the  county  which  throws  a  part  of  the 
land  in  the  new  county,  being  made  subsequent  to  the  levy  of  the  attachment 
and  bsfoe  the  sale  by  the  sherifl^  will  not  affect  the  lien,  or  oust  the  jurisdiction 
of  die  court 

This  case  was  argued  by  Mr.  Washington  for  the  plain- 
tiflfe,  and  by  Mr.  Yerger  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  action  of  ejectment  was  brought  by  the  lessors  of  the 
plaintiff  to  recover  possession  of  a  certain  tract  of  land,  the 
title  of  which  was  proved  to  have  been  in  their  ancestor. 

The  defendants  set  up  a  title  by  a  sale  made  by  tbe  sheriff 
of  Williamson  county  under  a  judgment  rendered  on  an 
attachment  The  attachment  was  levied  the  13th  February, 
1807 ;  the  defendants  did  not  appear  and  judgment  was  enter- 
ed  against  them  by  default  The  land  was  sold  on  execution 
the  2nd  January,  1808. 

It  was  then  proved  by  the  plaintiffs  that  Williamson  county 

was  divided  the  16th  November,  1807,  and  that  a  part  of  the 

land  was  included  in  the  new  county  called  Maury.    They 

therefore  moved  the  court  to  instruct  the  jury  that  the  sheriff^s 
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sale  was  void  for  so  much  of  the  land,  as  lies  in  the  new 
county. 

But  the  court  instructed  the  jury,  that  the  sale  of  the  sheriff 
had  relation  to  the  time  of  the  levy  by  the  attachment  That 
from  this  time  there  was  a  hen  on  the  land,  and  it  was  in  the 
custody  of  the  law  subject  to  the  satisfaction  of  the  judgment 
which  diouldbe  rendered  on  the  attachment.  And  that  a 
division  of  the  county  could  not  affect  the  lien,  or  oust  the 
jurisdiction  of  the  court  That  the  lien  being  fixed,  by  the 
levy,  of  the  attachment,  the  court  could  consummate  the  pro- 
ceedings  by  a  sale  of  the  land,  as  if  no  division  of  the  county 
had  been  made. 

The  jury  under  this  instruction  found  a  verdict  of  not  guilty, 
on  whidi  a  judgment  was  entered. 

The  plaintiffs  removed  this  case  by  a  writ  of  error  to  the 
supreme  court,  which  affirmed  the  judgment    7  Peters,  464. 


David  Mitchell, 
t;. 

John  Thompson  and  Sampson  Williams. 

« 

The  land  law  of  North  Carolina^  under  w}iich  the  land  titles  in  Tenneane  pria- 

cipslly  originated,  u  different  from  the  Virginia  law. 
An  entry  must  be  MDreyed  in  a  eqnaie  or  obloog,  if  no  fana  be  eipieawi  in 

theentiy. 
Enora  in  the  survey  dhoold  be  eonectei  in  a  reaaonaUe  time. 
A  frandulent  title  may  be  protected  by  the  atatote  of  KmitaiMw^  fiom  f^  tjai^ 

the  fraud  was  diaco^ered. 
And  on  the  same  principle  may  lapse  of  time  be  relied  on. 
There  ii  no  reason  why  the  statute  should  not  begin  to  ran  from  flie  time  the 

fraud  is  disoorerad. 
It  IS  important  that  the  ihct%  on  wiiidi  the  6aiid  depends^  dioald  be  inveatigated 

whilst  they  are  within  the  reooOeetiQn  of  witneasas. 
Courts  in  England  and  in  this  country  are  more  finvorable  now  than  foimeriy  to 

the  policy  of  the  statute  of  Hmitationii. 
It  (ends  to  the  peace  of  socie^. 
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Cooiti  in  England,  in  some  modem  cases,  have  regretted  that  they  are  bound  by 
former  adjudications,  in  many  instances,  to  give  little  weight  to  the  policy  of 
fltetntci  of  limitations,  which  are  properly  denominated  statutes  of  reposa 

Tfus  case  was  argued  by  Mr.  CUbbs  for  the  complainant, 
and  by  A6'.  Anderson  for  the  defendants. 

OPINION  OP  THE  COURT. 

The  complainant  states  in  his  bill,  which  was  filed  the  15th 
of  June,  1824,  that  being  entitled  to  a  right  of  pre-emption, 
on  the  17th  of  July,  1794,  he  entered  six  hundred  and  forty 
acres  of  land,  lying  on  Brown's  creek,  adjoining  a  conditional 
line  between  the  heirs  of  Roger  Tapp  and  the  complainant 
on  the  lower  side;  then  running  up  the  creek  to  adjoin  a  con- 
ditional line  made  with  Samuel  Barton  by  Roger  Tapp,  in 
behalf  of  the  complainant ;  thence,  as  the  law  directs,  so  as 
to  include  his  spring  and  improvement ;  that  this  entry  was 
assigned  to  Joseph  Erwin,  who  afterwards  re-conveyed  it  to 
the  complainant. 

That,  the  22d  of  October,  1791,  Sampson  Williams,  know- 
ing that  the  complainant  had  made  the  entry  aforesaid,  and 
the  situation  thereof,  made  an  entry  including  about  two  hun- 
dred acres  of  the  land  covered  by  complainant's  entry,  and 
the  17th  of  April,  1793,  obtained  a  grant  therefor. 

That,  being  a  deputy  surveyor,  the  defendant  Williams,  on 
the  10th  of  December^  1792,  made  a  survey  of  complainant's 
entry,  and  fraudulently,  for  the  purpose  of  securing  to  him- 
self a  part  of  the  land  entered  by  the  complainant,  made  the 
survey  in  such  way  as  to  exclude  a  part  of  the  land  covered 
by  his  entry,  and  extended  it  on  land  which  had  been  appro- 
priated by  others.    On  this  survey  a  grant  was  obtained. 

The  bill  further  states,  that  Sampson  Williams,  two  or  three 
years  before  the  filing  of  the  bill,  conveyed  the  land  granted 
to  him  to  John  Thompson,  one  of  the  defendants,  for  Uttle  or 
no  consideration,  and  who  had  full  notice  of  the  fraud  before 
be  received  the  conveyance. 
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A  decree  fo^  so  much  of  the  land  granted  to  Wilhanis  as 
is  included  in  complainant's  entry  is  prayed  for. 

In  his  answer,  Thompson  denies  all  knowledge  of  the  fraud, 

and  alleges  that  he  purchased  the  land  for  two  hundred  and 

,  eighty-five  dollars,  a  low  price,  on  account  of  an  interference 

of  a  survey  of  Thomas  Thompson's  pre-emption,  and  of  the 

entry  of  one  Davis. 

Williams  also  denies  aU  fraud,  and  says  that  complainant 
and  Erwin  were  present,  and  directed  the  survey.  He  says, 
from  the  thick  growth  of  cane  at  that  early  day,  it  was  diffi- 
cult to  make  survejrs  accurately. 

Both  defendants  rely  on  the  statute  of  limitations,  length  of 
time,  &c. 

As  stated  in  the  bill,  the  entry  of  Mitchell  was  made  on  the 
17th  of  July,  1784.  It  was  transferred  to  Erwin  on  the  20th 
of  December,  1785 ;  and  surveyed  by  Sampson  Williams  on 
the  29th  of  November,  1792. 

On  this  survey,  one  grant  was  issued  on  the  26th  of  June, 
1793,  for  401)  acres,  and  another  for  582i  acres,  dated  June 
the  26th,  1793.  The  »Oth  of  August,  1794,  Erwin  conveyed 
the  401 J  acres  to  the  complainant,  and  the  8th  of  Februajy, 
1811,  by  his  attorney,  conveyed  the  other  tract. 

Sampson  Williams'  entry  was  made  on  the  22d  of  October, 
1791,  and  surveyed  October  the  15th,  1792.  The  grant  was 
issued  the  27th  of  April,  1793. 

The  testimony  is  very  voluminous.  A  great  number  of 
depositions  have  been  read,  a  part  to  prove  facts  pertinent  to 
the  case ;  and  a  part  to  impeach  the  credibility  of  witnesses. 

In  the  discussion  several  points  were  made,  and  the  fiicts  in 
support  of  them  respectively  were  adverted  to ;  and  also  the 
principles  of  law  which  were  deemed  applicable  to  each. 

The  last  ground  assumed  in  the  defence  is,  that,  tuxder  the 
<!ircumstances  of  the  case,  the  relief  prayed  for  in  the  bill  is 
barred  by  the  lapse  of  time.   This  point  will  be  first  examined. 

The  complainant  contends  that  his  entry  was  firaudtdently 
surveyetl,  by  Williams  the  defendant,  in  such  a  tray  as  to  in- 
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dude  the  quantity,  by  interfermg  with  older  entnes,  and  so  as 
not  to  interfere  with  the  junior  entry  which  he  had  made. 

The  daim  of  the  complainant  rests  exclusively  on  th(» 
assignment  of  the  right  which  Erwin  is  supposed  to  have  had^ 
to  liave  the  original  entry  accurately  surveyed  after  it  had 
been  carried  into  grant,  as  above  stated. 

The  land  law  requires  the  surveyor  to  survey  entries  ac- 
cording to  their  priorities  in  date,  either  ijn  a  square  or  oblong 
figure. 

By  the  construction  given  the  acts,  under  which  such  titles 
are  acquiped,  in  this  state,  the  surveyor  v?  not  subject  to  the 
oontrd  of  the  enterer,  further  than  his  wishes  may  have  been 
expressed  in  the  calls  of  the  entry.  The  surveyor  is  to  act 
accordii^  to  his  own  discretion  in  making  the  survey,  with 
the.  single  exception  of  a  case  where  a  conventional  line  has 
been  agreed  upon  by  persons  where  lands  adjoi^. 

The  statute  of  1796  provides  a  special  mode  by  which  the 
mislakes  of  a  surveyor,  in  platting  or  making  out  certificates 
to  the  secretary's  office,  &c  may  be  corrected;  but  there 
seems  to  be  no  statutory  provision  for  correcting  the  survey 
after  the  grant  has  been  issued. 

An  entry  gives  a  right  to  the  enterer,  and  if  the  form  of  the 
entry  be  not  given  in  its  calls,  nor  elder  rights  control  it,  the 
discretion  of  the  surveyor  must  be  exercised  in  giving  tfie 
sorvey  a  square  or  oblong  figure.  If  a  subsequent  entry  be 
made  which  covers  a  part  of  the  first,  the  elder  entry  may  be 
surveyed  without  reference  to  the  other,  although  it  may 
have  been  surveyed  and  carried  into  grant.  In  such  a  case, 
it  has  been  held  that  the  elder  entry  may  be  surveyed  in  an 
oblong  form,  at  the  discretion  of  the  surveyor,  although  a 
square  figure  might  not  interfere  with  the  junior  entry  and 
survey. 

The  surveyor  is  a  public  officer,  and  his  mistakes,  it  is  said? 
are  not  to  prejudice  the  enterer;  but  it  seems  no  where  to  be 
decided,  that  these  mistakes  may  be  corrected  at  any  future 
time,  ailer.the  emanation  of  the  grant,  by  the  aid  of  a  Court 
of  Chancery. 
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Ill  '        "         ■ 

A  court  would  undoubtedly  take  cognizance  of  the  right  of 
an  enterer,  if  his  entry  had  never  been  surveyed,  on  a  caveat 
being  filed  to  prevent  an  emanation  of  a  grant  for  the  same 
land,  under  a  junior  entry.  And  there  may  be  cases  in  whidi 
the  grantee,  under  a  junior  entry,  has  been  decreed  to  convey 
his  right  to  the  elder  enterer  who  held  the  superior  equity. 

Although  the  mode  of  making  entries  under  the  land  law 
of  Virginia,  as  construed  by  the  courts  of  Kentucky,  is  differ- 
ent from  the  land  law  of  North  Carolina,  under  which  titles 
were  acquired  in  Tennessee,  yet  no  strong  reason  is  perceived 
why  the  effect  of  a  survey  should  be  different  In  both  cases 
the  surveyor  is  a  public  officer,  whose  duties  are  prescribed 
by  law. 

Under  the  Virginia  law  it  has  been  ruled  frequently,  that 
the  survey  of  an  entry  fixes  its  limits,  which  cannot,  after- 
wards, be  altered  to  the  prejudice  of  rights  subsequently  ac- 
quired. 

In  the  case  of  Gait  et  al  v.  Galloway  et  al^  4  Peters,  340^ 
the  Supreme  Court  say,  "when  an  entry  is  surveyed,  its  boun- 
daries are  designated,  and  nothing  can  be  more  reasonable 
and  just  than  that  these  shall  hmit  the  claim  of  the  locator. 
To  permit  him  to  vary  his  lines  so  as  to  affect,  injuriously,  the 
rights  of  others,  subsequently  acquired,  would  be  imjust. 

Until  an  entry  shall  be  siurveyed,  unless  its  calls  prescribe 
the  form,  a  subsequent  enterer  cannot  tell  whether  the  survey 
will  be  executed  in  a  square  or  oblong;  and,  consequently,  he 
can  acquire  no  rights  which  shall  control  the  surveyor  in  run- 
ning the  elder  entry.  But  if  the  elder  entry  has  been  survey- 
ed, is  it  not  notice  to  subsequent  enterers  of  the  limits  of  the 
entry. 

Is  it  not  the  duty  of  every  enterer  to  see  that  the  survey  has 
been  accurately  made;  and  if  the  surveyor,  either  through  mis- 
take or  design,  should  disregard  prior  entries,  and  fix  the 
boundaries  so  as  to  interfere  with  a  paramount  right,  is  he 
not  bound  within  a  reasonable  time,  to  have  the  error  correct- 
ed in  any  mode  authorized  by  law  ?    As  there  seems  to  be  no 
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provisLon  in  the  statute  on  the  subject,  I  doubt  whether,  after- 
wards the  survey  can  be  altered,  to  the  prejudice  of  a  junior 
right,  so  as  to  conform  more  strictly  to  the  calls  of  the  entry. 
It  is  believed  that  no  court  has  decided  that  this  may  be  done 
under  the  Virginia  land  law;  and  on  this  point  no  important 
distinction  is  perceived  between  the  land  law  of  North  Csuro- 
lina,  and  that  of  Virginia. 

Under  the  former  law,  the  enterer,  in  many  instances,  pur- 
chased his  land  of  the  state  at  a  fixed  price,  and  under  the  Vir- 
ginia act,  locations  were  made  on  account  of  rights  granted 
for  military  services.  In  both  cases  the  right  to  enter  land  was 
giyen  for  a  valuable  consideration.  If  an  error  of  the  sur- 
veyor could  be  corrected  at  any  future  period,  would  it  not 
produce  great  uncertainty  in  land  titles?  Although  the  legal 
form  has  been  given  to  the  survey,  and  it  has  been  carried  into 
grant,  yet  if  it  interfere  with  elder  rights  under  this  doctrine, 
the  enterer  may  claim  the  right  of  re-surveying  the  entry,  so 
as  to  include  the  number  of  acres  called  for,  and  avoid  any 
conflict  with  superioif  equities.  And  this,  too,  in  defiance  of 
rights  subsequently  acquired. 

This  would  introduce  a  degree  of  imcertainty  in  land  titles, 
in  this  state,  against  which  there  could  be  no  effectual  protec- 
tion but  the  statute  of  limitations.  No  matter  how  long  the 
elder  entry  had  been  surveyed,  patented,  and  occupied  by  the 
claimant;  no  subsequent  enterer  or  his  assignee  who  was  not 
sheltered  by  the  statute  of  limitations,  would  be  safe  if  any 
part  of  his  land  could  be  covered  by  a  legal  construction  of  the 
first  entry.  It  may  have  been  surveyed  in  an  oblong,  which 
causes  an  interference  with  a  paramount  claim,  when  a  square 
figure  would  avoid  this  interference.  This  latter  figure,  ac- 
cording to  this  doctrine,  may  be  given  to  the  survey,  at  any 
fhture  period  to  the  destruction  of  junior  entries. 

This  doctrine  would  seem  to  be  firaught  with  too  much  in- 
justice, to  bona  fide  claimants,  to  be  sanctioned;  and  it  is  be- 
lieved that  no  decision  has  sustained  it 

A  reasonable  diligence^  at  least,  should  be  imposed  upon 
9* 
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the  elder  enterer,  to  correct  the  errors  of  the  survey  after  the 
grant  shall  have  issued. 

The  complainant's  counsel  do  not  rely  so  much  upon  ttiis 
doctrine  as  sustaining  their  right  to  a  decree,  as  they  do  on 
the  fraud  which  was  committed  by  Samuel  Williams,  in  ma- 
king the  survey.  He  interfered,  it  is  contended,  with  the  elder 
entries,  with  the  express  view  of  securing  to  himself  the  resi- 
due of  the  vacant  land,  and  which  ought  to  have  been  cover- 
ed by  Mitchell's  survey. 

It  is  understood,  then,  that  the  fraud  is  the  principal  ground 
relied  on  by  the  complainants. 

At  the  time  of  the  survey  Erwin  was  the  owner  of  Mitch* 
ell's  entry;  so  that  if  a  fraud  were  committed  by  Williams  in 
making  the  survey,  it  was  committed  against  Erwin  and  not 
Mitchell.  He  had  long  before  sold  to  Erwin  all  his  interest  in 
the  entry.  In  1794,  Erwin  conveyed  to  Mitchell  the  401 J 
acres,  about  which  there  is  no  dispute ;  but  it  was  not  until 
1811,  that  the  right  growing  out  of  this  fraud  was  assigned. 
More  than  eighteen  years  had  elapsed,  from  the  time  this  al- 
leged fraud  was  committed  before  the  right  of  action  was  as- 
signed to  Mitchell.  As  no  reference  was  made  to  this  right, 
when  the  land  was  re-conveyed  to  Mitchell,  it  cannot  be  con- 
sidered as  appendant  to  that  conveyance.  It  was  an  attempt 
to  transfer  a  distinct  and  substantial  right,  and  mig^t  as  well 
have  been  invested  in  a  stranger  as  in  Mitchell. 

There  is  nothing  then  in  Mitchell  having  been  the  first 
enterer,  or  the  grantee  of  the  40 1)  acres,  which  gives  any 
validity  to  his  claim,  under  the  assignment  of  1811,  that  might 
not  have  been  claimed  under  an  assignment  to  any  other 
individual. 

No  injury  had  been  done  to  the  rights  of  Mitchell  in  making 
the  survey.  He  is  a  volunteer  purchaser  and,  perhaps,  a 
speculator  in  the  right  set  up.  And  he  was  a  purchaser  with 
a  full  knowledge  of  all  the  facts.  It  is  impossible  to  suppose 
from  the  nature  of  the  right  asserted,  that  be  could  have  been 
ignorant  of  the  circumstances  under  which  it  originated. 
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Had  the  bill  been  filed  by  Erwin,  against  whom  the  alleged 
fraud  was  committed,  and  whose  interests  were  prejudiced  by 
it,  there  would  have  been  equitable  considerations,  which,  if 
not  inapplicable  to  the  case,  as  now  presented,  are  at  least,  far 
less  forcible. 

We  deem  it  unnecessary  to  investigate  the  nature  of  this 
right,  for  the  purpose  of  ascertaining  whether  it  is  such  an 
interest  as  can  be  transferred,  so  as  to  give  a  right  of  action  to 
the  assignee.  There  are  other  lights,  in  which  the  merits  of 
the  case  may  be  considered 

More  than  thirty  years  had  elapsed  from  the  time  this  sur- 
vey was  executed,  until  the  filing  of  this  bill.  But  it  is  said 
that  the  statute  of  limitations  does  not  begin  to  run,  nor  the 
lapse  of  time  in  such  a  case,  until  the  firaud  is  discovered. 
This  is,  as  it  regards  the  operation  of  the  statute,  a  correct 
rule  of  law. 

At  what  time  was  this  fraud  discovered.  Could  Erwin, 
who  lived  in  the  neighborhood  of  the  land,  at  the  time  it  was 
surveyed,  and  for  many  years  afterwards,  have  remaiQcd 
ignorant  of  it  The  &cts  were  before  him,  and  he  must  have 
seen  them,  unless  he  closed  his  eyes  against  them.  If  he  had 
notice  or  might  have  discovered  the  firaud,  by  the  most  ordi- 
nary diligence,  is  he  not  justly  responsible  for  all  the  conse- 
quences of  negligence. 

He  might  have  traced  the  surveys  of  the  adjoining  tracts, 
and  ascertained  the  dates  of  their  respective  entries,  and  the 
oomers  called  for.  Under  a!tl  circumstances  the  law  imposes 
an  ordinary  degree  of  vigilance,  for  the  protection  of  rights. 

Can  Mitchell  set  up  any  greater  right,  under  tiiis  judgment 
If  flie  equity  of  the  assignee  should  be  considered  equal  to 
that  of  the  asagnor,  about  which  doubts  are  entertained,  it  is 
clear  that  it  cannot  be  greater.  The  assignment  cannot  be 
assimilated  to  a  conveyance  of  land,  by  a  firaudulent  holder, 
to  a  purchaser  without  notice,  and  for  a  valuable  consid- 
eration. 

For  several  years  past  the  courts  both  in  England  and  in 
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this  country,  have  giyen  a  more  fitvorable  consideration  to  the 
statutes  of  limitations  than  fonnerly.  The  slightest  pretext 
vas  once  considered  sufficient  to  take  a  case  out  of  the  statute ; 
and  in  many  modem  decisions,  the  courts  of  England  have 
regretted  that  they  were  bound  to  decide,  by  the  force  of  priov 
adjudications,  in  Tiolation  of  the  policy  of  those  statutes.  The 
salutary  effect  of  this  policy  is  seen  and  acknowledged,  and 
courts  now  endeavor  to  promote  it 

These  statutes  by  withholding  tlie  remedy,  after  a  limited 
period,  impose  reasonable  diligence  in  the  assertion  of  rights. 
They  promote  peace  and  harmony  in  society.  By  closing 
the  door  of  litigation,  they  give  security  aad  confidence  to  the 
occupant,  and  his  labor  is  cheerfully  bestowed  in  the  improve- 
ment of  his  estate.  His  domestic  comforts  are  enlarged  by 
the  reflection,  that  he  will  enjoy  the  fruits  of  his  industry. 

The  principle  of  law  founded  upon  lapse  of  time  when 
judiciously  applied,  has  the  same  salutary  effect  upon  society. 
It  may  require  a  less  degree  of  diligence  than  is  required  by 
the  statute  of  limitations,  in  general,  but  the  policy  is  the 
same. 

The  statute  of  limitations  may  be  set  up  in  defence,  in 
behalf  of  a  claim  founded  in  fraud,  if  a  knowledge  of  the  facts, 
wliich  constitute  the  fraud  were  possessed  by  the  adverse 
claimant.  In  neglecting  to  prosecute,  he  is  presumed  to 
^quiesce  in  the  bsud ;  and  after  the  statute  has  run  the  law 
wiU  not  aid  him. 

This  principle  applies  with  equal,  if  not  greater  force  to  a 
claim  which  has  lain  dormant  more  than  thirty  years. 

The  fact  relied  on  to  show  the  fraud,  in  the  case  under 
consideration,  except  the  fraud  charged  against  Williams  in 
making  the  chinkapin  comer,  were  known  or  might  have 
been  known  to  Erwin,  m  1792,  when  the  survey  was  execu- 
ted. He  takes  no  step  to  correct  the  error,  or  obtain  relief 
from  the  alleged  fraud.  If  Williams  were  guilty  of  flraud  he 
was  liable  to  an  action  for  damages. 

From  the  year  1792  until  1811,  a  period  of  more  than 
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eighteen  years,  this  right  of  action,  or  interest  in  the  entry, 
arising  £rom  the  alleged  firaud  of  the  defendant  Williams 
leniained  in  Ehrwin.  But  it  seems  he  did  not  assert  his  right 
in  any  form ;  and  it  was  not  until  the  further  lapse  of  nearly 
fourteen  years,  after  the  assignment,  that  the  first  step  was 
taken  by  Mitchell  to  prosecute  this  suit 

How  are  these  delays  to  be  accounted  for  ?  Mitchell  it  is 
said,  is  a  resident  of  North  Carolina.  But  did  he  not  under- 
stand the  nature  of  the  right  which  was  assigned  to  him  by 
ErwiiL  He  must  have  understood  it,  unless  indeed  the 
assignment  was  made  to  him  without  his  knowledge. 

In  the  case  of  Totansend  y.  Ihwnsendy  1  Brown  Ch.  551, 
the  court  on  a  possession  of  thirty  years,  by  the  defendants, 
presumed  that  the  settlement,  under  which  the  complainant 
claimed  was  Toluntary,  and  dismissed  the  bill.  And  in  the 
case  o{^ndrewv,  Wirighfj  4  Brown  Chan,  where  an  execu- 
tor had  sold  the  testator's  term  specifically  devised,  under 
strong  circumstances  of  fraud^  Lord  Thurlow  refused  reUef 
from  the  lapse  of  time,  although  his  decision  would  have  been 
different,  if  an  earher  application  had  been  made. 

The  same  principle  was  recognized  in  the  case  of  Morse  v. 
Royal,  12ye&  373,  and  also  in  Btckford  and  others  v. 
Wade  J  17  Yes.  86.  In  the  case  of  Bonny  ▼.  Ridgardy  1 
Coi^s  Chan.  Cases  145,  reUef  was  refiised  from  ^the  lapse  of 
time^  though  from  the  £Bice  of  the  assignment,  fraud  was 
apparent  And  in  a  later  case  of  Bknnerhasset  v.  Day,  Ball 
and  Beatty,  104,  it  was  decided,  that  <<  where  the  facts  con- 
stituting fraud  are  in  the  knowledge  of  the  party,  and  he  hes 
by  for  twenty-five  years,  he  cannot  get  relief.^* 

This  doctrine  is  illustrated  with  great  ability,  by  Lord  Red- 
desdale,  in  Havenden  v.  Lord  ^Snneskyy  2  Schoals  and  Le- 
fray ,  608.  In  Peck's  Reports,  30,  an  able  andleamed  opinion 
is  given,  by  the  supreme  court  of  this  state  in  the  case  of 
I^arier^s  Lessee  v.  Locke,  in  which  it  is  decided  that  fraud  not 
being  an  exception,  in  the  statute  of  limitations,  a  deed,  fraud- 
ulent against  creditors,  with  possession,  will  constitute  a  bar. 
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Where  no  interest  has  been  paid,  and  the  mortgagee  has 
been  in  possession  of  the  mortgaged  premises  for  twenty 
years,  and  no  special  circuiostaneea  being  shown,  the  morw 
gagor  is  barred  ftom  the  equity  of  redemption*  And  alsc^ 
where  the  mortgagor  has  remaijoed  in  possession  for  the  savie 
term,  without  the  payment  of  interest  or  on  such  acknowledg- 
ment that  the  mortgage  is  still  e:Kisting,  he  may  rely  on  the 
lapse  of  time,  against  a  bill  to  foreclose,  and  the  court  will 
presume  the  money  paid.    9  Wheat.  489. 

In  these  cases  lapse  of  time  is  considered  as  operating  by 
way  of  evidence,  to  show  pajrm^^t  or  sati^betion  of  the 
demand. 

There  is  no  reason  why  the  statute  should  not  run  in  a  case 
of  fraud,  after  it  comes  to  the  knowl^ge  of  the  party,  as  in 
any  other  case.  It  is  important  that  the  fisicts  which  consti- 
tute the  ftaud,  should  be  investigated  while  they  may  be 
within  the  recollection  of  witnesses ;  and  while  the  party  im* 
plicated  may  be  able  to  explain  the  circumstances.  For  this 
reason,  even  in  cases  of  fraud,  courts  of  chancery  feel  them- 
selves bound  by  the  statute.  The  spirit  and  policy  of  the 
statute  are  regarded,  the  same  in  chancery  as  at  law. 

But,  in  the  case  under  consideration,  the  fraud  charged  in 
the  bUl  is  denied  by  the  answers ;  and  Thompson  insists  that 
he  is  an  innocent  purchaser,  for  a  valuable  consideration 
without  notice. 

He  purchased  the  land  in  dispute,  paid  the  consideration, 
and  received  a  conveyance  about  two  years  before  the  com- 
mencement of  this  suit. 

The  consideration  paid  for  this  land  is  admitted  to  be  inade- 
quate, but  it  is  alleged  it  was  sold  below  its  value,  on  account 
of  the  interfermg  claims  of  Thomas  Thompson  and  one  Davis. 

Sampson  Williams,  in  his  answer,  denies  all  knowledge  of 
interfering  rights  elder  than  Mitchell's  when  he  made  flie 
survey.  If  the  north  west  comer  of  Thomas  Thompson's 
pre-emption  should  be  established  at  the  chinkapin  oak  as 
claimed  by  him,  and  Williams  had  knowledge  of  the  fact ;  or 
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if  he  did  not  in  feet  make  that  comer,  or  know  that  it  was 
fraudulently  made,  there  would  be  no  sufficient  ground  to 
sustain  the  allegation  of  fraud. 

Di^eld  asd  Ellis  swear  that  this  comer  was  made  in  1787 
by  Sampson  Williams  and  Thomas  Thompson,  which  is  two 
years  after  Thompson's  pre-emption  is  stated  to  hare  been 
surveyed.  But  both  of  these  witnesses  have  been  discredited, 
at  least  so  &r,  as  to  render  their  statements  under  oath  ques- 
tionable ;  and  in  this  t>articular  they  are  positively  contradicted 
by  the  oath  of  Thoknas  Thompson.  Jason  Thompson  states 
that  in  1789,  Sampson  WiUiams  was  at  the  red  bud  and  white 
oak  comer,  but  his  credibility  is  impeached. 

Seveml  witnesses  of  great  respectability,  and  who  have 
been  long  acquainted  with  the  survey  of  Thompson,  believe 
tiiat  the  tree  named  is  the  north-west  comer  of  Thompson's 
survey.  Buchanan,  an  experienced  surveyor  and  a  man  of 
high  respectability,  states  that  he  marked  Thompson's  north- 
west comer,  and  that  Mitchell's  survey  could  not  have  been 
otherwise  surveyed  than  it  was,  without  interfering  with  the 
adjacent  tracts.  That  the  witness  was  usually  directed  by 
the  owner  in  making  surveys,  where  the  calls  of  the  entry 
were  vague. 

Sampson  Williams,  it  appears,  lived  six  or  seven  miles  from 
Mitchell's  entry  when  he  surveyed  it,  and  was  but  little  ac- 
quainted with  the  linei^  in  the  neighborhood,  and  had  been  a 
surveyor  but  a  short  time.    In  making  the  survey,  Thompson 
states  that  the  surveyor  acted  under  the  direction  of  Matherall 
and  himself.    The  cane  was  thick,  so  that  it  was  extremely 
difficult  to  ascertain  distances  accurately,  and  great  danger 
apprehended  from  the  Indians. 
The  above  facts  go  very  far  to  rebut  the  inferences  of  fraud, 
are  drawn  from  the  facts  of  the  case.    They  at  least 
render  the  fraud  charged  extremely  doubtful.    If  Buchanan, 
after  tracing  the  lines  and  ascertaining  the  connections  of  the 
diffisrent  entries,  at  this  day,  is  able  to  say  that  Mitchell's  sur- 
rey "was  accurately  and  properly  run,  doubt  may  well  exist 
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whether,  under  the  embarrassing  circumstances  which  existed 
at  the  time  Williams  made  the  survey,  there  is  sufficient 
ground  to  charge  him  with  fraud. 

But  it  is  contended  that  the  entry  of  Williams  shows  he  had 
a  knowledge  of  the  interfering  claims.  That  entry  calls  to 
begin  <<at  a  black  oak  and  mulberry,  south  corner  of  Thomas 
Thompson's  pre-emption,  running  west  and  north,  to  include 
the  vacant  land  between  said  Thompson's  pre-emption,  the 
heirs  of  Nicholas  Gentry's  pre-emption,  and  east  and  north  to 
include  the  surplus  land  within  the  bounds  of  said  Thompson's 
pre-emption."  The  act  of  1787  authorizes  an  entry  of  the 
surplus  land,  as  above  described. 

The  call  for  the  black  oak  and  mulberry,  the  south  west 
comer  of  Thompson's  pre-emption,  and  the  other  calls  of  the 
entry,  do  not  necessarily  show  that  Williams  was  acquainted 
with  the  boundaries  of  Gentry's,  fiarton's  and  Tapp's  claims, 
which  interpose  with  the  survey  of  Mitchell's  entry. 

Believing  that  there  would  be  surplus  land  in  Thompson's 
pre-emption,  he  wished  to  cover  it  by  his  entry. 

Under  all  the  circmnstances  of  the  case,  it  does  not  appear 
that  the  charge  of  fraud  is  sustained;  but  if  it  were  the  lapse 
of  time  and  knowledge  of  the  facts  possessed  by  Erwin  would 
bring  the  case  within  the  decisions  referred  to. 

The  defendant,  Thompson,  is  a  purchaser  without  a  know* 
ledge  of  the  circumstances  which  constitute  the  fraud  if  it 
exist;  and  the  right  set  up  by  the  complainant  came  into  his 
possession  by  purchase  with  a  knowledge  of  the  fgucts.  The 
land  claimed  by  Thompson  has  been  possessed  more  than 
twenty  years,  and  valuable  improvements  have  been  made 
on  it.  Can  a  court  of  chancery  in  such  a  case  give  the  relief 
prayed  for.  The  right  asserted  by  the  complainant,  was  stale 
when  he  purchased  it,  and  he  has,  to  use  a  conunon  expression, 
slept  on  it.  If,  under  the  circumstances,  this  was  a  doubtful 
right,  when  it  was  assigned  to  the  complainant,  it  is  much 
more  so  now.  If  the  objection  of  staleness  could  then  have 
been  urged  against  it,  the  same  objection  must  now  be  insu- 
perable. 
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Forty  years  have  nearly  elapsed  since  this  survey  was 
executed,  and  more  than  thirty  years  before  the  complainant's 
bill  was  filed  The  repose  of  society  seems  to  require  that 
more  diligence  should  be  used  in  the  investigation  of  contro- 
verted rights,  than  has  been  shown  in  this  case.  It  is  enough 
to  settle  the  disputes  of  the  present  generation,  without  look- 
ing into  the  dormant  transactions  of  the  past. 

The  bill  must  be  dismissed  at  the  costs  of  the  complainant 
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Thomas  S.  Hinde  and  others, 

V. 

Charles  Vattier  and  others. 

Where  an  indiTidual  is  made  a  party,  who  is  not  within  the  juriediction  of  the 

Court,  on  filing  his  answer  and  disclaiming  all  interest  in  the  case,  the  bill  nmj 

be  diBmissed  as  to  him  and  the  Court  may  sustain  jurisdiction  as  to  the  other 

parties. 
Where  the  bfiB  assigns  as  a  reason  for  not  making  a  person  a  party,  that  he  is  not 

within  the  jurisdiction  of  the  Court,  the  Court  will  take  cognizance  of  the  cause 

in  certain  cases. 
An  agreement  to  admit  certain  depositions  not  regularly  taken,  and  between  other 

parties  as  evidence,  extends  to  the  final  termination  of  the  cause,  though  it 

should  be  taken  to  the  Supreme  Court  and  sent  down  for  further  proceedings. 
A  deed  not  fraudulent,  if  procured  to  be  made  by  a  father  to  his  infimt  son,  in 

payment  of  a  just  debt,  though  the  fiither  be  embarrassed  in  his  circumstances. 
A  purchaser  who  has  notice  of  such  fiicts  as  with  ordinary  diligence,  would  lead 

him  to  a  iiill  knowledge  of  an  outstanding  equity,  is  a  purchaser  with  notice. 
An  instrument  of  thirty  years  standing,  not  impeached,  need  not  be  proved  by  the 

subscribing  witness. 
Marriage  proved  by  general  reputation,  cohabitation,  and  the  express  recognitiaii 

of  the  wife  in  the  will  of  the  husband. 

This  case  was  argued  by  Mr.  Clat/y  for  the  plaintifiis,  and 
by  Mr.  Caswelly  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  bill  was  filed  to  obtain  a  title  to  lot  86,  in  the  city  of 
Cincinnati. 
All  the  parties  claim  under  Abraham  Garrison,  who,  it  is 
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alleged,  sold  and  conveyed  the  lot  to  William  and  Michael 
Jones.  The  sale  and  payment  of  the  consideration  are  shown 
by  the  following  receipt,  signed  by  Garrison:  "Received,  Cin- 
cinnati, 10th  September,  1790,  of  William  and  Michael  Jones, 
fifty  potmds,  thirteen  shillings  and  three  pence,  in  part  of  a  lot 
opposite  Mr.  Conn^s  in  Cincinnati,  for  two  himdred  and  fifty 
dollars,  which  I  will  make  them  a  warrantee  deed  for,  on  or 
before  the  20th  day  of  this  instant" 

The  deed,  it  is  stated,  was  executed  in  pursuance  of  this 
agreement,  but  was  afterwards  lost.  And  on  the  26th  March, 
1800,  William  Jones,  acting  for  himself  and  Michael  Jones, 
conveyed  the  lot  to  Thomas  Doyle,  jr.  then  an  infant,  whose 
father,  Thoipas  Doyle,  took  possession  of  the  lot  in  his  son's 
name  and  retained  the  possession  until  his  death.  Thomas 
Doyle  JT,  having  survived  both  his  parents,  died  under  age  in 
the  year  1811,  leaving  Belinda,  a  sister  by  the  mother's  side, 
his  heir  at  law. 

Thomas  S.  Hinde  married  Belinda,  who  deceased,  leaving 
several  children,  in  whose  behalf  he  prosecutes  this  suit.  In 
1814  Hinde  alleges  he  took  possession  of  the  lot,  placed  a 
tenant  upon  it,  and  in  the  year  1819  obtained  a  deed  of  confir- 
mation from  Michael  Jones. 

And  the  bill  charges  that  James  Findlay,  Charles  Vattier 
and  others,  having  full  knowledge  of  the  complainant's  title, 
but  discovering  that  Garrison's  deed  was  lost,  procured 
another  deed,  or  some  one  of  them,  from  Garrison  for  the  same 
lot,  and  have  turned  the  complainant's  tenant  out  of  possession. 

Findlay  in  his  answer  states,  that  having  obtained  a  judg- 
ment for  a  large  sum  against  Charles  Vattier,  he  received  in 
satis&ction  thereof,  a  conveyance  of  lot  No.  86,  with  other 
property,  and  he  took  possession  of  the  lot.  In  1815,  being 
informed  that  Garrison  had  a  claim  to  the  lot,  and  as  he  could 
find  no  deed  on  record,  he  piuchased  it  from  him  for  seven  hun- 
dred  dollars,  and  a  conveyance  was  executed.  Before  this  he 
had  heard  of  the  sale  of  the  lot  by  the  Sheriff,  as  the  property 
of  Doyle,  and  that  Vattier  purchased  it. 
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Vattier  states  he  purchased  the  lot  for  twenty  dcdhis  at 
Sheriff's  sale,  as  the  property  of  Thoxnas  Doyle;  but,  neitbet 
the  return  of  the  sale  nor  the  deed  of  the  Sheriff  can  be  found. 
He  held  the  lot  until  he  conveyed  it  to  Findlay,  and  afterwards 
in  1818,  Findlay  re-conveyed  it  to  him,  and  som^iiiie  a&ex 
this  he  conveyed  it  to  William  Lytle. 

Lytle  in  his  answer  states,  that  in  1818  he  purchased  a  part 
of  lot  86  from  Vattier,  for  fifteen  thousand  four  bundled  dollais. 
He  knew  nothing  of  the  claim  of  Thomas  Doyle,  jr*  but  before 
his  purchase  he  heard  that  Hinde  had  taken  possession. 

llie  defendant  Ritchey  purchased  the  part  of  the  lot  which 
James  Findlay  had  conveyed  to  Abraham  Gairiaon,  jr. 

A  supplemental  bill  was  filed,  and  also  a  bill  of  remvoTf 
which  represented  the  death  of  Belinda,  wife  of  Hinde, 
whereby  he  acquired  a  life  estate  as  tenaat  by  the  courtesy, 
and  also  maJcing  Garrison  a  party.  It  also  represented  that 
James  Bradford,  Thomas  Doyle  and  John  Biadshaw  were 
brother  officers  in  the  army;  tlmt  Bradshaw  executed  a  vohm- 
tary  bond  to  Thomas  Doyle,  jr.  the  son  of  Thomas  Doyla^ 
binding  himself  to  convey  to  him  two  hundred  and  fifty  warn 
of  land,  part  of  a  larger  tract  that  was  valuable. 

This  bond  was  delivered  to  Doyle,  the  father,  for  the  benefit 
of  the  son,  who  afterwards  sold  the  land  to  Samuel  C.  Vance^ 
for  a  considerable  sum  of  money,  which  was  paid.  To  indent 
nify  his  son  for  this  sum  of  money  which  the  &ther  received 
he  i^ocured  lot  86  to  be  conveyed  to  him,  which  was  stated 
publicly  when  the  conveyance  was  executed.  The  fitther 
was  then  indebted,  but  not  insolvent. 

After  the  execution  of  the  bond  to  Thomas  Doyle,  jr.  Brad* 
shaw  died,  leaving  his  whole  estate  to  Thomas  Doyle,  the 
fttther.  The  estate  of  the  &ther  on  his  decease  descended  to 
his  son,  and  on  his  death  to  his  half-sister  Belinda.  The  sale 
to  Vance  was  confirmed  by  Hinde,  after  he  became  interested 
in  the  estate. 

It  is  stated  that  this  lot  was  never  sold  on  execution  as  the 
property  of  Doyle,  but  it  remained  open  and  unoccupied  until 
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1814,  when  Hinde  took  possession,  by  placing  a  tenant  upon  it. 

And  the  supplemental  bill  further  states  that  Vattier  must^ 
have  become  acquainted  with  the  state  of  the  title,  as  the  deed 
from  Jones  which  recites  the  deed  from  Garrison  to  the  Jones's 
vms  on  record.  And  Vattier  took  depositions  to  prove  that 
the  consideration  on  which  the  conveyance  vr^s  made  to  the 
son,  was  paid  by  the  father. 

The  convejrance  of  Vattier  to  Findlay  is  then  stated,  the 
deed  from  Garrison  to  Findlay,  and  also  the  re-conveyance 
from  Flndiay  to  Vattier. 

In  his  answer.  Garrison  admits  the  sale  and  conveyance  to 
William  and  Michael  Jones,  and  the  payment  of  the  purchase 
money.  He  disclaims  all  interest  in  the  controversy,  and 
prays  to  be  dismissed,  he  being  a  citizen  of  the  State  of 
Illinois. 

In  his  answer.to  the  supplemental  biU,  Vattier  sets  up  fraud 
and  denies  the  material  facts,  and  says  that  the  lot  was  sold 
on  execution,  but  that  a  mistake  being  made  in  the  deed  of 
conveyance,  the  mistake  was  never  corrected. 

Afterwards  Vattier,  on  leave,  filed  a  supplemental  answer, 

stating  that  when  the  original  bill  was  filed  on  the  5th  October, 

1814,  Hinde  and  wife  executed  a  deed  to  Alexander  Cummins, 

conveying  the  lot  in^e  simple j  which  deed  was  duly  recorded 

and  a  copy  of  it  is  made  a  part  of  the  answer. 

The  complainants,  in  their  replication,  admit  the  execution 
of  the  deed  to  Cmnmins,  and  aver  that  it  was  intended  to  vest 
the  right  to  the  lot  in  the  said  Cummins  in  trust  for  the  said 
Hinde,  to  be  held  by  him  in  trust  for  the  heirs  of  his  wife. 
And  that  the  said  Cummins  did  on  the  same  day,  the  5th  Oc- 
tober, 1814,  convey  the  lot  to  Hinde.  To  this  replication  the 
def<mdants  have  filed  a  rejoinder. 

From  the  pleadings  it  is  evident  that  neither  Findlay  nor 

Lytle  has  any  interest  in  the  case.    The  conveyance  to  Lytle 

by  Vattier  having  been  rescinded  on  finding  that  the  latter 

Iiad  no  title  under  the  Sherifi^'s  deed,  and  the  bill,  therefore, 

as  lo  these  defendants  may  be  dismissed. 
10* 
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And,  as  there  is  no  proof  in  the  case  which  shows  a  notice 
to  Ritchey,  who  purchased  from  Abraham  Garrison,  jr.,  the 
bill  mnst  stand  dismissed  as  to  him.  -- 

The  first  question  which  is  raised  in  the  argument  is,  whether 
the  Court  can  take  jurisdiction  of  the  case,  as  Abraham  Garri- 
son is  a  citizen  of  Illinois. 

Some  years  ago  this  case  was  brought  to  a  hearing  in  this 
Court,  and  a  decree  was  rendered.  Garrison  not  being  a  party. 
This  decree  on  being  appealed  to  the  Supreme  Court,  was 
reversed  on  this  ground,  and  the  cause  was  sent  down  for 
further  proceeding.  It  was  under  these  circiunstances  that 
Garrison  was  made  a  party;  and  if  this  shall  deprive  the  Court 
of  jurisdiction,  it  is  clear  from  the  decision  of  the  Supreme 
Court,  that  the  Court  can  take  no  jurisdiction  in  the  case. 

Garrison  was  held  to  be  a  necessary  party  as  the  equity  set 
up  by  the  complainants  is  claimed  under  him;  and  it  is  proper 
for  the  Court  to  see,  that  in  making  a  final  decree  his  interest 
shall  receive  no  prejudice.  It  is  said  that  he  should  be  a  party 
as  he  might  controvert  the  instrument  signed  by  him,  or  deny 
the  payment  of  the  consideration. 

Now,  it  is  evident  no  decree  is  prayed  against  Garrison,  and 
it  is  difiicult  to  see,  as  he  has  actually  conveyed  the  lot  to 
Findlay,  how  his  rights  could  be  injured  by  a  final  decrea 
Had  the  conveyance  to  the  Jones's  been  proved,  it  will  not 
be  pretended  that  Garrison  would  be  a  necessary  party,  and 
it  is  difficult  to  distinguish,  as  it  regards  his  interest  in  the  case» 
between  a  conveyance  to  the  Jones's  and  to  Findlay.  In 
either  case,  he  is  estopped  by  his  deed  to  set  up  any  right  of 
an  equitable  natiue. 

But,  as  the  Supreme  Court  have  so  decided,  it  mnst  be  ad- 
mitted that  Garrison  is  a  necessary  party,  and  he  is  made  a 
party  to  the  suit 

He  admits  the  conveyance  to  the  Jones's,  and  liiar^Uimf  all 
interest  in  the  case  and  asks  to  be  dismissed,  and  the  bill  as  to 
him  stands  dismissed.  * 

The  cases  are  numerous,  where  a  reascm  is  shown  why  & 
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pcKSon  is  not  inade  a  party,  as,  want  of  jurisdiction,  the  Court 
will  retain  the  case  and  decree  between  parties  before  the 
Court;  i#they  cando  so  without  affecting  the  interests  of  those 
who  are  without  its  jurisdiction. 

And  it  is  fiiirfy  to  be  presumed,  if  the  original  bill  had  stated 
that  Garrison,  beii^  a  citizen  of  Illinois,  was  not  within  the 
jmisdictioii  of  tibe  Court,  and  could  not  therefore  be  made  a 
party,  that  the  Supreme  Court  would  have  sustained  the  juris- 
dktiQn.  The  late  proceedings  in  the  case  amount  to  this,  and 
the  additional  &ct  is  solemnly  admitted  by  Garrison,  that  1^ 
executed  a  conveyance  to  the  Jones's.  This  shows  that  he 
has  no  interest,  in  addition  to  his  disclaimer,  and  as  the  bill 
has  been  dismissed  as  to  him,  it  must  stand  as  though  Garrison 
ireie  not  a  party  to  the  suit,  as  he  in  fact  is  not,  and  the  fiicts 
upon  the  &ce  of  the  proceeding  show  why  he  is  not  a  party. 

This  objeetion,  therefore,  to  the  jurisdiction  of  the  Court  can- 
not be  sustained. 

An  objection  is  made  to  various  depositions  which  were 
admitted  at  a  former  hearing  of  the  case,  and  which  were  not  le- 
gally admissible,  except  under  an  i^eement  previously  made  : 
and,  it  is  contended,  that  this  agreement  cannot  be  considered 
in  foitenow.  That  it  cannot  be  extended  beyond  the  hearing 
fbim^ly  had  in  the  case,  aYnl  on  the  appeal  to  the  Supreme 
Court  And  it  is  urged  as  an  additional  reason,  that  new  mat- 
ter has  been  introduced  into  the  case  by  the  comj^ainants  and 
defendants^  and  also  other  parties. 

This  objection  does  not  seem  to  have  much  foi^ce.  The 
sigreement  was,  to  admit  the  depositions  now  objected  to, 
irilhout  any  conditions,  as  to  any  subsequent  changes  in  the 
cause  that  might  take  place.  The  effect  of  the  agreement  was 
to  legalize  the  depositions ;  to  place  them  on  as  favorable  a 
^Doting  as  if  they  had  been  taken  between  the  same  parties, 
and  in  conformity  to  law. 

The  objection,  as  to  new  parties,  can  only  refer  to  Garrison, 
and  he,  in  fiict,  is  not  now  a  party;  but,  if  he  were,  the  intro- 
duction of  his  name  makes  no  change  in  the  merits  of  the  case. 
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The  case  has  been  brought  to  a  bearing  under  the  agree- 
ment, as  to  the  admission  of  this  evidence,  and  we  think  the 
agreement  is  as  binding  now,  as  it  was  before  the  fonner 
hearing. 

As  well  might  the  objection  be  urged  to  the  admission  of 
depositions  legally  taken  and  used  at  the  fonner  hearing. 
They  stand  on  no  bettor  footing  than  the  depositions  covered 
by  the  agreement 

The  receipt  of  Garrison  is  objected  to,  because  it  has  not 
been  proved  by  the  subscribing  witness.  This  receipt  is  more 
than  thirty  years  old,  and  the  instrument  is  apparently  authen- 
tic, and  stands  connected  with  other  &cts  proved,  which  go  to 
establish  it;  and  under  such  circumstances,  proof  of  its  execu- 
tion, by  the  subscribing  witness,  may  be  dispensed  with.  1st 
Starkie,  342. 

Circumstances  go  strongly  to  show,  independently  of  the 
admissions  of  Garrison,  that  a  deed  was  made  by  him  to  Wil- 
liam and  Michael  Jones ;  but  whatever  doubt  may  be  suggest- 
ed as  to  the  execution  of  the  deed,  there  can  be  none  as  to 
the  receipt  which  vests  the  equity  to  the  lot  in  them. 

The  bond  set  up  in  the  supplemental  bill  for  two  hundred 

.and  fifty  acres  of  land,  executed  by  Braddiaw  is  proved,  and 

also  the  other  facts  connected  with  it    This  land  was  sold  for 

four  hundred  dollars,  which  were  receiv/ed  by  Thomas  Doyle, 

the  father  who  assigned  the  bond. 

This  act,  it  is  said,  was  not  obligatory  on  Thomas  Doyle, 
jun.  and  on  coming  of  age,  he  might  have  disaffirmed  the 
contract  If  this  were  admitted  it  cannot  avail,  for  be  died 
before  he  became  of  age,  and  his  legal  representatives  affima* 
ed  the  contract 

In  consideration  of  having  received  and  appropriated  the 
above  sum,  the  father  procured  the  deed  for  the  lot  to  be  made 
to  his  son. 

Thomas  Doyle,  sen.  was  at  this  time  somewhat  embar- 
rassed; but  there  are  no  facts  in  the  case,  when  viewed  in 
connection  with  the  circumstances,  which  show  this  to  have 
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been  a  firaudolent  transaction.  The  motive  of  the  fiither^  in 
doing  justice  to  his  infant  son,  seems  to  have  been  com- 
mendaUe. 

William  and  Michael  Jones  weie  engaged  as  partners  in 
trade,  and  at  the  time  the  deed  was  executed,  it  was,  proba* 
btf,  the  impression  of  William,  the  active  partner,  that  he 
could  convey  the  real  estate  of  the  partnership  the  same  as 
the  personaL  The  deed,  however,  having  been  executed  by 
one  of  the  partners  only,  could  convey  to  Thomas  Doyle,  jun. 
no  more  than  a  moiety  of  the  lot  But  as  the  deed  of  Garri- 
son is  not  established,  this  conveyance,  and  the  one  that  was 
subsequently  executed  by  Michael  Jones,  could  only  be  con- 
sidered as  conveying  the  equitable  interest  to  the  lot 

Hie  heir^p  of  Belinda,  the  wife  of  Hinde,  is  controverted. 

James  and  Margaret  Bradford,  the  fether  and  mother  of 
Belinda,  were  reputed  to  be  married,  and  lived  together  as 
man  and  wife.  And  the  will  of  Bradford  recognizes  her  aa 
his  wife,  and  that  she  at  the  time  was  pregnant 

On  this  point  the  proof  is  satisfactory,  and  is  not  shaken  by 
the  unsettled  rumors,  which  may  have  been  drculated  as  to 
the  maimer  in  which  the  marriage  was  solemnized.  The  facts 
authoriM  the  presumption  of  a  legal  marriage. 

Thomas  Doyle  took  tiiis  lot  as  a  purchaser,  and  it  descends 
ed  to  his  half  sister,  he  having  neither  brother  nor  sister  of  the 
whole  blood. 

It  is  not  material  to  enquire  whether  this  lot  was  sold  by 
the  sheriff  as  the  property  of  Thomas  Doyle,  sen.  for  if  it  were 
sold,  as  alleged  by  Vattier,  the  sheriff  could  c<mvey  no  title  to 
it,  as  Doyle  had  none.  In  this  purchase  by  Vattier,  if  made, 
no  titie  was  received,  and  consequentiy,  if  he  conveyed  the 
lot  to  Findlay,  of  which  there  is  much  doubt,  having  no  right 
he  could  convey  none. 

Findlay  having  investigated  the  titie,  was  made  acquainted 
with  it  by  Henderson,  tfie  recorder,  and  he  then  for  seven 
hundred  dollars  induced  Garrison  to  make  him  a  deed  for  the 
lot,  which  was  worth  at  the  time,  more  than  thirty  thousand 
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dollars.    Garrison,  at  the  same  tune,  conveyed  to  his  son 
twenty-three  feet  of  the  lot. 

These  circumstances,  and  the  facts  proved,  go  to  establish 
notice,  as  against  Findlay,  and  the  enquiry  then  arises,  whether 
y attier,  in  receiving  the  conveyance  from  Findlay  had  notice. 

There  would  seem  to  be  Uttle  room  to  doubt  that  Yatlier 
had  notice. 

He  had  examined  the  titlie,  set  up  a  claim  to  the  lot  under  a 
^eriflPs  sale,  and  alleges  that  he  conveyed  it  to  Findlay.  He 
knew  it  was  called  Doyle's  lot,  and  of  the  sale  to  Doyle  by 
William  and  Michael  Jones,  he  had  some  knowledge.  He 
knew  of  Doyle's,  and  subsequently  of  Hinde's  clainL  In 
searching  the  record  he  must  have  found  the  deed  from  Wil- 
liam Jones,  in  his  own  and  his  brother's  names  to  Thomas 
Doyle,  jun.  which  recited  the  deed  from  Garrison  to  them.  In 
any  point  of  view  in  which  the  fects  can  be  considered.  Vat- 
tier  had  notice  of  such  facts  as  would  have  led  hun,  by  the  use 
of  ordinary  diligence,  to  a  fuU  knowledge  of  the  state  of  the 
title.  Any  want  of  knowledge,  therefore,  of  which  he  noay 
now  complain,  is  chargeable  to  his  own  negligence.  Sugden 
on  Vend.  498.    I  Atk.  489*    2  Yes.  jun.  440.    4  Ea^  220. 

The  conveyance  to  Cmmnins,  as  set  up  in  the  amended  an- 
swer of  Vattier,  is  answered  by  the  special  replication  of  the 
complainants,  filed  without  objection,  that  the  lot  was  imme- 
diately re-conveyed  to  Hinde,  for  the  use  of  his  in&nt  children. 

The  beneficial  interest  is  in  the  minor  heirs  of  Belinda 
Hinde,  and  the  suit  is  prosecuted  as  weU  before  as  after  the 
conveyance  to  and  from  Cummins,  in  their  behalf    These 

« 

conveyances,  therefore,  do  not  change  the  nature  of  the  in- 
terest now  under  consideration. 

Upon  a  fiill  consideration  of  the  case,  and  findii^  the  equity 
of  the  complainants  sustained  by  proof,  and  that  both  Findlay 
and  Vattier  are  chargeable  with  notice  of  the  equity  of  Thomas 
Doyle,  jun.  at  the  time  they  received  their  deeds  for  the  lot, 
the  court  will  decree  that  Vattier,  Findlay  having  now  no  in- 
terest in  the  premises,  shall  convey  all  his  right  and  title  to  the 


DECEMBER  TERM,  1850.  119 

Thomas  8.  Hinde  and  odwn  a  CIwIm  Yattier  and  oIlMnL 

property  to  the  complainants  in  pursuance  of  the  right  assert- 
ed in  their  bilL 

This  case  was  appealed  to  the  Supreme  Court,  and  the  prin- 
ciples laid  down  by  the  Circuit  Court,  so  &r  as  they  regard 
the  merits  of  the  case  were  sustained;  but  the  decree  was  re- 
versed on  the  ground  that  the  matter  as  to  the  re-couTeyanoe 
of  the  lot  by  Cummins  to  Hinde,  should  hare  been  intro- 
duced into  the  case  by  the  amendment  of  the  bill,  and  not  by 
special  replication.  Hiis  point  was  not  raised  in  the  Circuit 
Court,  the  replication  having  been  filed  with  the  consent  of 
parties,  in  fact,  and  without  the  knowledge  of  the  Court  It 
does  not  appear,  however,  on  the  record,  that  special  leave 
was  given  to  file  the  replication.    7  Peteis,  252. 
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Isaac  ajstd  James  Walton  and  Heixs  of  Patne 

V. 

John  Coulson. 

An  instrument  of  writing  mnre  tlian  forty  ytmn  old,  is  not  nquini  to  be  profed 
with  the  same  BtrictneM  as  one  of  modem  date,  nnleaa  Itoe  aie  frets  and  cii^ 
cmnatances  proved,  which  create  doubts  as  to  its  genuineness.  Bat  if  these 
Acts  and  ctrcumstanoes  are  explained  and  xefizted  by  the  evidence,  then  fhe 
instrument  must  be  considered  as  coming  under  the  rule  which  does  not  zefoiie 
strict  proof  of  its  execution. 

The  relation  of  vendor  and  vendee  must  exist,  or  the  Court  cannot  decree  a  sp^ 
dAc  execution  of  the  contract 

Where  the  obligor  has  an  election,  the  election  may  be  shown  by  dzeumstaiioeB. 

Mutuality  is  essential  to  the  validity  of  a  contract 

The  statute  of  limitations  does  not  operate  in  cases  of  trust 

The  rule  that  Chancery  will  not  decree  where  doubt  exists,  leftrs  to  the  intention 
of  the  parties  fiom  the  free  of  the  contract,  and  not  where  some  doubt  may  exirt 
as  to  a  certain  fret  in  the  cause,  however  important  it  may  be. 

Where  the  relation  of  trustee  and  cestique  trust  exists  on  the  deadi  of  the  trastoe 
nothing  but  the  mere  legal  estate  goes  to  his  heirs. 

A  claim  to  land  Ib  not  barred  by  lapse  of  time,  where  the  right  has  been  asserted 
at  various  times  and  on  difleront  occasions,  and  posseosion  has  been  taken  of  a 
part  of  the  land. 

A  Court  of  Chancery  will  not  decree  against  infrnts  without  fpll  ptooS,  th""gh 
iStMi  guardian  a<f  Utem  confess  the  ground  of  action. 

This  case  was  argued  by  Mr.  Foggy  for  the  complainants, 
and  by  Mr.  Washingtony  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  controversy  arises  out  of  a  bond  purporting  to  b&ve 
been  given  by  Isaac  Coulson,  the  ancestor  of  the  defendant^  to 
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Josiah  Payne  in  which  he  bound  himself,  his  heirs  ^ind  assigns, 
to  pay  to  the  said  Josiah  Payne,  one  hundred  pounds,  Yir- 
ginia  currency,  in  payment  for  a  certain  horse,  twelve  months 
after  the  date,  with  lawful  interest;  otherwise,  in  lieu  thereof, 
he  bound  himself  to  make  over  all  his  right  and  interest  of  a 
certain  warrant  and  entry  of  land  of  six  himdred  and  forty 
acres,  lying  on  the  north  side  of  Cumberland  river,  on  said 
river,  &c. 

The  bond  was  dated  the  2d  January,  1787.  As  the  money 
was  not  paid,  a  bill  was  filed  by  the  heirs  of  Payne  and  Wal- 
ton, the  latter  of  whom  claim  to  have  purchased  the  land  from 
the  heirs  of  Payne,  and  they  pray  that  the  defendant  may  be 
enjoined  from  prosecuting  a  judgment  in  ejectment  which  he 
has  obtained  for  the  possession  of  the  land,  and  that  he  be  de- 
creed to  convey  the  legal  title  to  the  complainants. 

The  first  point  for  consideration  is,  the  execution  of  the 
bond. 

It  is  earnestly  contended  that  the  execution  of  the  bond  has 
not  been  proved,  and  in  the  answer  as  well  as  in  the  argument 
it  is  insisted  that  the  bond  was  forged,  and  that  since  its  sup- 
posed execution,  it  has  been  so  altered  as  to  destroy  its  validity. 
There  were  two  subscribing  witnesses  to  the  bond,  James 
Donaldson  and  William  Bush. 

The  subscribing  witnesses  have  been  long  dead,  and  several 
witnesses  have  been  examined  to  prove  the  hand-writing  of 
Bush,  scHne  of  whom  were  his  near  kinsmen,  who  had  seen 
him  write,  an4  were  acquainted  with  his  hand  writing.  And, 
ahtu>agfa  much  evidence  has  been  given  by  the  defendant  of  a 
ciiemnstantial  character,  tending  to  create  some  doubts  as  to 
the  identity  of  the  witness  Bush,  and,  that  being  a  resident  of 
KentoKky,  he  was  not  in  Tennessee  at  the  time  the  bond  pur- 
ports Id  have  been  executed,  yet  we  think,  under  the  circum- 
stances, the  execution  of  the  bond  is  as  satisfactorily  proved, 
as  could  be  expected  or  should  be  required  after  so  great  a 
hepse  of  time.  PhiL  Ev.  404.  Chvemor  qf  Chelsea  Water 
Works  V.  Cawpetj  1  Esp.  N.  P.  C.  275.  Fry  v.  Wood,  1 
11 
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Selw.  N.  P.  492.  Nanby  v.  Curtiffy  1  Price  232.  Bertie  v. 
Beaumont  J  2  Price  308.  BuUen  v.  Michelj  2  Price  399.  4. 
Dow.  297. 

Strict  proof  of  tbe  execution  of  an  instrument  is  dispensed 
with  after  a  great  lapse  of  time,  where  a  person  has  claimed 
mider  such  instrument,  and  there  are  no  circumstances  wfaicfa 
-^  to  create  doubts  of  its  genuineness. 

But  in  this  case,  it  is  contended,  there  are  circnmstanoes 
which  forbid  the  application  of  this  principle  to  flie  bond  in 
controversy. 

In  addition  to  the  proof  of  the  hand-writing  of  Bush,  the 
complainants  to  sustain  the  genuineness  of  the  bond  have  pro- 
ved by  parol  the  original  transaction  on  which  the  bond  was 
given,  and  in  which,  the  terms  of  the  contract  as  set  forth  on 
the  face  of  the  bond  are  proved. 

The  bond  appears  on  its  face  to  have  been  altered  by  sub- 
stituting the  State  of  Virginia,  for  the  State  of  North  Carolina, 
which  has  been  scratched  out;  and  the  signature  of  the  obligor 
seems  also  to  have  been  scratched  out  and  re-written.  And 
these  alterations,  it  is  contended  destroy  the  validity  of  the 
bond. 

There  is  no  proof  that  these  alterations  were  made  by  the 
obligee,  and  it  is  not  perceived  that  he  could  have  had  any 
motive  to  make  them.  They  do  not,  in  any  sense,  increase 
the  obligation  of  the  obligor,  or  tend  to  advance  the  interest  of 
the  obligee.  If  the  alterations  had  increased  the  sum  to  be 
paid,  or  the  quantity  of  acres  to  be  conveyed,  or  had  shortened 
the  time  widiin  which  the  obUgation  was  to  be  dischar^^ed 
a  motive  might  have  been  assigned  for  the  alteration,  and  tiie 
part  altered  being  material  would  have  vitiated  the  bond. 

The  bond  remained  in  possession  of  the  obligor  wciSal  Ins 
decease,  and  then  came  mto  the  possession  of  his  lieirs.  It 
appears,  however,  from  the  evidence,  at  on^  time  to  have  bem 
out  of  the  possession  of  the  complainants,  and  ia  the  hands  of 
one  or  more  individuals  whose  interest  was  hostile  to  tiie 
bond.    In  the  absence  of  all  positive  proof  on  the  subject  as  to 
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the  alteratioDSy  and  being  thrown  upon  the  most  reasonable 
presumptions  which  arise  from  the  facts  established^  it  would 
seem  to  be  most  probable,  if  the  bond  has  been  altered,  the 
alterations  as  made  could  not  have  been  made  by  the  obligee 
ox  his  representatives.  They  cannot  be  presumed  to  have 
made  them,  unless  we  suppose  them  to  have  acted  not  only 
without  any  motives  of  interest,  but  against  all  such  motives. 
To  presume  that  these  alterations  were  made  by  persons  whose 
interests  were  hostile  to  the  bond,  and  who  had  it  in  posses- 
sion, would  be  far  less  violent. 

One  of  the  witnesses  who  saw  the  bond  after  the  decease 
of  the  obUgeo,  states  that  it  was  fair  upon  its  face. '  And  we 
think,  the  alterations  not  affecting  the  obligation  of  the  instru- 
ment, and  being  in  some  degree  accounted  for,  do  not  vitiate 
itf  and  there  is  no  reason  to  believe  they  were  made  by  the 
complainants  or  any  one  claiming  under  the  bond. 

The  proof  of  the  terms  of  the  contract  independent  of  the 
bond,  is  objected  to  as  parol  proof  going  to  vary  or  affect  a 
written  iostrument 

This  evidence  was  not  offered  to  estabUsh  the  contract,  but 
to  rebut  the  circumstances  relied  on  to  destroy  its  validity. 
It  goes  to  meet  the  objection  that  no  such  contract  was  ever 
made,  and  that  the  whole  fiaice  of  the  bond  is  a  mere  fabrica- 
tion. It  shows  the  consideration  named  in  the  bond  was  paid 
and  this,  connected  with  other  circumstances,  tends  to  establish 
the  fairness  of  the  transaction,  and  raises  a  probability  that  the 
bond  was  duly  executed.  At  least  it  rebuts  the  circumstances 
relied  on  as  raising  a  presumption  against  it,  and  places  it 
upon  the  ordinary  ground  of  legal  proof. 

Where  the  subscribing  witnesses  to  an  instrument  are  dead 
or  their  residence  is  unlpiown,  proof  of  their  hand  writing  is 
admissible ;  and  also  proof  of  the  hand  writing  of  the  obligor. 

Proof  of  the  hand  writing  of  a  witness  is  not,  in  reason,  as 
satisfieu^tory  proof  of  the  genuineness  of  an  instrument  as  proof 
of  the  signature  of  the  obligor ;  but  by  a  long  established  rule 
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of  law  the  former  is  the  higher  and  better  proof,  and  must  be 
produced. 

Where  any  circumstances  of  suspicion  appear  upon  the  fi^e 
of  an  instrum^it,  or  arise  from  the  evidence,  and  they  remain 
unexplained,  proof  of  the  hand  writing  of  all  the  witnesses 
and  also  some  proof  of  the  signature  of  the  obligor  might  be 
necessary.  But  in  ordinary  cases  proof  of  the  signature  of  one 
of  the  subscribing  witnesses,  the  other  being  dead  or  absent 
would  be  deemed  sufficient. 

But  there  is  another  circumstance  in  the  case,  which  is 
strongly  in  favor  of  the  instrument    This  is  the  lapse  of  time. 

On  this  point  it  has  been  contended  that  lapse  of  time  in 
favor  of  a  deed  only  arises  where  possession  accompanies  the 
deed. 

Ancient  deeds  are  admitted  without  proof,  where  the  pos- 
session is  in  conformity  to  the  deed.  But  the  presumption  is 
not  limited  t6  such  cases.  It  may  arise  where  possession  of 
the  deed  has  been  had,  by  the  person  claiming  under  it,  and 
he  has  done  acts,  which  asserted  his  claim  althot^h  he  may 
not  have  entered  into  the  possession  of  the  land.  In  the  case 
o(  Barr  v.  Gratz,  4  Wheat.  231,  the  Supreme  Court  decided 
"  that  where  a  deed  is  more  than  thirty  years  old  and  is  proved 
to  have  been  in  the  possession  of  the  lessors  of  the  plaintiff  in 
ejectment,  and  actually  asserted  by  them  as  tibie  ground  of 
their  title  in  a  chancery  suit,  it  is  in  the  language  of  the  books 
sufficiently  accounted  for,  and  it  is  admissible  in  evidence 
without  regular  proof  of  its  execution  by  the  subscribing 
witness.*' 

In  this  case  the  bond  is  more  than  forty  years  old,  and  if  the 
obligee  did  not  take  possession  of  the  land  under  the  bond, 
but  under  a  contract  made  with  Coulson,  still  he  claimed 
the  land  by  virtue  of  tae  bond,  and  exhibited  it  to  Walton  and 
others  as  the  ground  of  his  claim. 

Upon  a  deliberate  consideration  of  the  facts  and  circum- 
stances of  the  case  which  bear  upon  this  point,  we  think  Ae 
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eiC«cution  of  the  bond  is  proved.  This  ipay  not  be  clear  of  alj 
diiubt,  but  the  decided  preponderance  of  the  evidence  is  in 
&vor  of  the  instrument,  and  therefore  it  is  received  as 
genuine. 

The  principle,  that  where  doubt  exists,  a  Court  of  Chancery- 
will  not  decree,  does  not  refer  to  a  particular  fact  in  a  cause, 
but  to  the  terms  of  the  contract  Where  these  are  doubtful, 
Ch^acery  cannot  aid.  It  will  only  carry  into  effect  the  inten- 
tion of  the  parties,  and  this  intention  must  appear  from  the 
contract. 

In  ascertaining  the  &cts  of  a  cause,  such  as  the  execution 
of  an  instrument,  the  payment  of  nf)ney,  &c.  the  testimony 
may  be  weighed  and  the  decision  given  accordingly. 

The  next  point  to  be  considered  is,  whether  this  is  such  a 
oontFact  as  can  be  decreed  to  be  specifically  executed. 

Coulson  bound  tmnself  to  pay  to  Pajme  one  hundred  pounds, 
in  Virginia  currency,  for  a  bay  horse,  within  twtelve  months, 
with  lawful  interest;  otherwise,  in  lieu  thereof,  he  agreed  to 
make  over  his  title  to  the  land  in  dispute.'' 

The  defendant's  counsel  insist  that  this  is  a  case  of  an  elec- 
tion by  the  obligor,  and  that  the  contract  cannot  be  specifically 
enforced,  until  it  be  proved  that  the  election  has  been  made. 
And  it  is  also  urged  that  the  conveyance  of  the  land,  should 
be  considered  in  the  light  of  a  penalty  and  was  only  inserted, 
as  a  security  for  the  payment  of  the  money. 

In  giving  a  construction  to  instruments,  the  intention  of  the 
parties  should  be  chiefly  regarded.  The  law  has  fixed  certain 
rules  on  this  subject,  which  are  so  generally  known,  that  all 
persons  who  are  capable  of  making  a  contract  are  presumed 
to  know  them. 

Chancery  will  not  enforce  the  payment  of  a  penalty,  but 

vriU  relieve  against  it    The  land  in  this  case  was  clearly  not 

intended  to  operaite  as  a  penalty  or  as  a  security  for  the  pay- 

ment  of  the  hundred  pounds.    The  intention  of  the  parties  is 

ao  clearly  expressed  in  the  bond^  that  there  is  no  room  for 

doubt 
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The  obligor  bound  himself  to  pay  the  money  or  the  land 
at  his  option,  and  the  obligee  agreed  to  receive  either  in  dis- 
charge of  the  obligation* 

But  at  what  time  may  this  election  be  exercised? 

By  the  defendant's  counsel  it  is  contended  that  at  any  time 
before  the  expiration  of  the  year,  or  at  the  time  the  bond  be- 
came payable,  it  was  in  the  power  of  Coulson  to  discharge  the 
bond  by  the  conveyance  of  the  land;  but  after  the  expiration 
of  twelve  months,  Payne  was  not  bound  to  receive  the  land, 
and  he  could  only  recover  the  money.  Therefore  it  is  urged 
there  was  no  sale  of  the  land,  and  the  relation  of  vendor  and 
vendee  does  not  exist.  And  that  it  is  only  where  such  a 
relation  exists,  a  Court  of  Chancery  can  decree  a  conveyance. 

On  the  other  side  it  is  urged  with  equal  earnestness,  that  by 
the  terms  of  the  contract  Coulson  was  bound  to  convey  the 
land,  if  he  did  not  pay  the  money  within  twelve  months. 
And  consequently  that  an  action  art  law  at  no  time  could  have 
been  maintained  for  the  money.  That  the  money  not  being 
paid  within  the  time  stipulated,  the  bond  became  absolute  for 
the  conveyance  of  the  land,  and  that  the  land  only  coidd  be 
recovered  or  damages  for  a  failure  to  convey  it 

By  this  construction  the  obligor  would  have  a  reasonable 
time  after  the  expiration  of  the  twelve  months,  to  make  the 
conveyance,  under  the  rule  which  allows  such  time,  there  be- 
ing no  time  fixed  by  the  contract  for  the  conveyance. 

The  obligor  agreed  to  pay  the  money  in  twelve  months^  or 
in  lieu  of  the  money,  to  transfer  the  land. 

This  seems  to  be  a  clear  case  of  election  by  the  obligor;  and 
a  conveyance  of  the  land  or  the  payment  of  the  money  would 
discharge  the  contract  within  the  time  specified.  In  this  re- 
spect, there  seems  to  be  no  difference  between  the  money  and 
the  land. 

If  the  words  of  the  bond  had  been  that  the  money  was  to 
be  paid  in  twelve  months,  and  in  default  of  such  payment,  the 
land  was  to  be  conveyed,  in  satisfaction  of  the  bond,  the  argu- 
ment of  the  complainant's  counsel  would  be  conclusive.     But 
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the  land  was  to  be  conveyed  in  lieu  of  the  money,  and  not  in 
default  of  its  pa3rment  ^Story's  Equity  359.  19Ves.  662.  To 
have  sustained  an  action  at  law  on  the  bond,  no  election  hav- 
ing been  made,  it  would  have  been  necessary  to  aver  in  the 
declaratioii,  that  neither  the  money  had  been  paid,  nor  the 
land  conveyed  in  discharge  of  the  obligation.  If  an  election 
had  been  made,  an  averment  to  that  effect  would  have  been 
necessary. 

It  is  alleged  in  the  bill,  that  the  defendant  elected  to  pay 
the  hundred  pounds,  by  a  conveyance  of  the  land,  and  that 
Payne  agreed  to  receive  it. 

The  &et  of  this  election  may  be  established  by  positive  tes- 
timony, or  by  circumstances.  No  positive  proof  on  this  point 
has  been  adduced,  and  the  complainants  rely  on  circumstances 
to  show  the  fact 

One  of  the  witnesses  states  that  when  Coulson  returned  If 
Virginia,  he  expected  to  obtain  from  his  fathei's  estate,  mo- 
ney, to  discharge  this  debt;  but  he  found  that  the  executor 
had  wasted  the  estate,  and  he  was,  consequently,  imable  to 
raise  the  money.  That  he  remained  in  Virginia,  and  was, 
sometime  afterwards,  married* 

It  is  admitted  if  the  election  had  been  once  made,  it  could 
not  be  chained,  except  by  the  consent  of  both  parties.  The 
consideration  paid  for  the  land  by  Coulson  was  the  horse  he 
purchased  of  Payne,  and  for  which  it  is  not  pretended  pay^ 
ment  has  been  actually  made  in  any  other  manner.  Coulson 
being  disappomted  in  receiving  money  firom  his  father^s 
estate,  as  a  matter  of  course  would  look  to  the  land  for  the 
means  of  payment 

This  would  relieve  him  from  the  obligation,  and  would,  in 
effect,  be  giving  to  Payne  the  proceeds  of  his  own  property. 

It  does  not  appear  dtat  Coulson  had  been  subjected  to  any 
expense  by  the  purchase  of  the  horse.  He  had  kept  him  for 
some  months,  but  the  service  of  the  horse  was  at  least  worth 
his  keeping. 

This  same  horse  was  disposed  of  for  the  land  by-the  act  of 
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3nie,  as  the  agent  of  Ooulaon.  CoiiLsoiLf  therefore,  by  relin- 
ishing  the  land  for  the  debt,  was  in  as  good  a  situation  as 
was  before  the  contracli  It  seems  the  horse  did  not  puit 
Q,  and  he  might  consider  himself  fortunate  in  being  nbk 
dispose  of  him  on  terms  which  would  relieve  him  fiom 
)  debt  / 

rhis  seems  4e  be  the  natural  oouise  of  things  on  thaparl  of 
ulson ;  and  from  the  circumstance  of  his  never  ta]p)kg  aAy 
p  to  pay  the  money  or  any  part  of  it  during  his  life,  and  in 
t  not  having  the  means  of  paying  it ;  and  in  addition  fram 
I  &ct  that  he  neither  made  nor  attenqHed  to  make  any  dift» 
sition  of  the  land,  affords  a  strong  ground  of  preiumption 
kt  it  was  well  imderstood,  as  stated  by  ima  or  more  of  the 
tnesses,  that  if  the  money  was  not  paid  within  twelve 
»nths  the  land  was  to  be  conveyed.  And  this  presumption 
^atly  strengthened  by  the  aots  of  Payne. 
[n  his  first  visit  to  Virginia,  in  1793,  which  was  shortly 
er  the  death  of  Couison,  he  endeavored  to  procure  a  con- 
^ance  of  the  land,  and  with  the  consent  of  the  widow 
.de  application  to  the  Court  for  that  purpose.  And  at  a 
)sequent  period  he  complained  that  he  should  not  be  able 
procure  a  tittle  until  the  heirs  of  Coulson  became  of  age. 
He  claimed  the  land  and  disposed  of  a  part  of  it  before 
98;  and  actually  took  possession,  and,  from  that  day  to 
s,  this  rig^t  has  been  asserted  by  Payne  and  his  heirs,  or 
»se  who  claim  under  them. 

[t  would  seem  therefore,  j^m  the  acts  of  the  parties,  and 
I  circumstances  of  the  case,  that  a  strong  presumption  arises 
.t  an  election  to  convey  the  land  in  discharge  of  the  bond 
s  made.  Every  equitable  consideration  favcffs  this  pre- 
nption. 

[t  gives  to  Payne  or  hiid  representatives  what  belongs  to 
m,  and  takes  from  Coulson  or  his  heirs  nothing  that  tfaey 
L  call  their  own.  We  are  satisfied  that  .an  election  to  conr 
r  the  land  was  made^  and  that  the  relation  of  vendor  and 
idae  exists  in  the  case. 
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But  it  is  objected  that  tjaere  is  a  wani  of  mutuality  in  this 
contract  for  the  land,  and  consequently  a  specific  execution  of 
it  camiot  be  decreed. 

The  doctrine  on  this  head  is  admitted,  but  its  application  is 
not  perceived. 

in  this  case  the  consideration  has  been  paid,  and  if  it  be 
admitted  that  by  the  lachea  of  Coulson,  if  hving,  he  ooidd  not 
compel  Pa3nie  to  receive  a  conveyance  of  the  land  in  dis- 
charge of  the  bond,  is  that  any  reason  why  Chancery  ^ould 
refuse  a  specific  execution  of  the  contract  when  claimed  by 
Ifae  vendee  ?  This  would  enable  a  vendor  to  defeat  any  con- 
tract, by  taking  advantage  of  his  own  n^ligence.  And  this 
plea  might  be  urged  in,  perhaps,  a  majacity  of  the  casea 
where  a  spedfic  execution  is  asked. 

No  matter  how  much  the  land  may  be  deteriorated  in 
value — though  half  of  it  be  sunk  by  an  earthquake — aftert 
defitult  has  been  made  by  the  vendor,  and  in  consequence  of 
which  it  would  be  an  insuperable  objection  to  a  specific  execu- 
tion, if  made  by  the  vendee,  still  he  may  waive  this  objection: 
and  demand  a  conveyance.  If  mutuality  exist  at  the  incep-^ 
tion  of  the  contmct,  or  at  the  time  the  contingency  happen8< 
on  which  the  condition  to  convey  becomes  absolute,  no  sub* 
sequent  changes  can  destroy  the  contract  or  prevent  the  ven* 
dee  firom  demanding  a  specific  execution  of  it,  if  he  has  per^ 
formed  the  condition  of  it  on  his  part  Sugden  on  Vend.  194^ . 
JStttomey  General  v.  Gower,  1  Ves.  218.  10  Ves.  Jun.  315, 
316.  1  Schoale's  &  Lefiroy's  Reports,  19  n.  a. 

The  statute  of  limitation,  it  is  insisted,  bars  the  complain- 
ant's right  This  statute  may  be  pleaded  in  equity  as  weU 
as  at  law.  But  the  question  here  is,  whether  the  statute  can 
operate  in  favor  of  heirs  where  the  specific  execution  of  a 
contract  for  the  conveyance  of  land  made  with  the  ancestor 
is  the  object  of  the  bill. 

The  words  of  the  act  of  limitation  of  1715  are,  that  "cre- 
ditors oi  any  deceased  person  shall  make  their  claim  within 
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seven  years  after  the  death  of  the  (feblor^  otherwise  «uch  cie- 
ditor  shaU  be  fi»r  ever  banedL'' 

It  is  contended  that  Payne  could  not  be  viewed  in  the  lig^ 
of  a  creditor  of  the  estate  of  Coubon,  in  setting  up  his  claim 
to  the  land  in  controversy;  that  the  relation- of  vendor  and 
vendee  exists,  and  consequently  the  statute  cannot  bar  the 
execution  of  a  trust,  and  could  not  have  been  designed  to 
operate  in  such  a  case. 

The  first  case  ciled  is  from  Cook's  Reports,  380.  That  wa& 
a  case  where  Smith  filed  his  bill  against  Hickman's  heii% 
stating  that  the  ancestor  of  the  defendant,  in  178d,  executed 
an  obligation  to  the  defendusit,  to  convey  one  hundred  acres 
of  land,  within  %  reasonable  time;  that  the  ancestor  died 
intestate,  leaving  the  defendants  his  IrnxB  at  law ;  that  the 
obligation  has  not  been  complied  with,  aod  that  the  defend- 
ants refioM,  although  a  large  estate  both  real  and  p^:8Qnal  has 
descended  to  them. 

In  one  part  of  their  opinion  the  €k)urt  say,  ^that  it  has  be^i 
insisted,  that  the  complainant  is  not  a  creditor,  on  account  of 
the  demand  not  being  of  a  pecuniary  nature ;  but,  as  it  is  the 
duty  of  this  Court  to  examine  this  point,  th«|r  feel  9atisfied 
that  as  to  that,  he  is  within  the  act  All  persons  are  consi- 
dered creditors  that  have  demands  originating  from  contracts 
or  agreements."  And  the  Court  held  that  the  complainant 
was  barred  by  the  statute. 

it  would  seemfirom  the  language  of  the  Cowt  that  they  in- 
tended to  apply  the  statute  to  aU  cases  of  trusts,  as  well  as  to 
claims  for  debt  or  damages,  for  abroach  of  contract  But  the 
case  before  them,  was  not  one  where  auy  interest  to  any  par- 
ticular tract  of  land  vested  in  the  obligee.  The  obligor  agrood 
to  convey  six  hundred  aqd  forty  acres  of  land,  <<  within  a  rea- 
sonable time,"  but  no  specific  tract  was  named}  consequently 
the  obligee  could  set  up  no  equitable  right  to  any  particular 
tract  of  land.  No  trust  was  created,  and  although  the  bill 
prayed  a  specific  execution  of  the  contract,  no  lien  existed. 
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and  the  demand  was  in  effect  for  damages,  if  tfie  defendant 
had  no  land  to  Convey, 

TTiat  case  is  not  analogous  to  the  one  under  consideration. 
And  although  the  language  of  the  Court  is  broad  enough  to 
cover  cases  of  trusts,  stUl  no  case  of  trust  was  before  them, 
and  consequently  they  cannot  be  considered  as  adjudicating 
on  such  a  case. 

The  case  of  Letms^s  Executors  v.  Hickman^ s  heirs  and 
udministrators  was  also  cited  in  the  argument,  2  Ten.  317. 
This  was  a  case  where  Hickman,  for  a  valuable  consideration, 
executed  a  bond  to  John  Hughes  for  jesoo,  with  condition,  for 
the  conveyance  of  a  tract  of  two  hundred  and  seventy-four 
acres  of  land  on  Cumberland  river,  in  Davidson  county,  so 
soon  as  Hickman  should  obtain  a  patent.  A  deed  was  exe- 
cuted by  the  administrator  of  Hickman,  for  this  land,  but  the 
statute  not  having  been  complied  with,  in  making  the  deed,  it 
was  inoperative.  And  the  object  of  the  bill  was,  to  set  up  the 
original  bond  against  the  heir. 

Whettier  the  bill  prayed  a  conveyance  of  the  land,  or  only 
the  value  of  it,  does  not  appear  in  the  report 

The  heirs  pleaded  the  statute,  and  it  was  admitted  in  the 
discussion  that  it  was  a  good  bar,  according  to  the  law  as  set- 
stled  in  the  above  case  of  Smith  v.  Hickman^s  heirs. 

In  a  later  case  Den.  on  the  demise  of  Haggard  v.  Mayfieldy 
5 Hayward,  121,  the  Court  say,  "as  to  the  act  of  limitation 
of  1715  and  of  1789,  where  is  the  obligee  in  such  a  case  as  the 
present  barred  as  against  the  heir.  He  has  no  demand  against 
the  executor  when  he  selects  the  land;  and  cannot  therefore 
be  barred  as  to  him.  His  demand  is  only  against  the  heir, 
and  that  too  in  equity  upon  a  trust  to  be  performed  by  the 
heir;  who  until  performance  holds  the  land  for  the  obligee. 
And  he  is  only  barred,  as  in  the  case  of  equities,  by  the  lapse 
of  twenty  years  unaccounted  for.*' 

The  record  which  contains  the  decree  in  this  case  has  been 
referred  to  and  eacamined,  and  nothing  is  discovered  in  it, 
which  controverts  the  statement  of  the  case  in  the  report.   The 
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bill  was  dismissed  because  that  more  thaa  sevea  years  had 
elapsed  from  the  death  of  Mayfield  befote  the  deed  was  exe- 
cuted by  his  personal  representative  under  the  statute,  when 
her  powjsrs  had  ceased,  and  because  more  than  twenty  years 
had  elapsed  from  the  execution  of  said  deed  to  the  filing  of 
the  biU. 

From  these  decisions  it  does  not  appear  that  th^  Supreme 
Court  of  Tennessee  have  decided  that  the  statute  operates  as 
a  bar  to  a  specific  execution  of  a  contract,  by  an  heir,^n  wfaou 
the  legal  estate  has  been  cast,  by  the  decease  of  his  ancestor. 
Such  a  decision  would  be  so  novel  in  its  character  and  inju- 
rious in  its  consequences,  that  we  should  require  a  clear  adju- 
dication fixing  such  a  construction  of  the  statute,  before  we 
could  consider  it  as  the  law  of  this  state. 

Where  the  relation  of  trustee  and  cestique  trust  exists,  on  the 
death  of  the  trustee  nothing  but  the  legal  estate  descends  to 
the  heir.  The  equity  is  with  the  vendee.  He  has  paid  the 
consideration  and  may  be  in  possession  of  the  premises. 
Would  it  not  then  be  a  most  extraordinary  rule,  that  would 
bar  the  equitable  claimant  firom  obtaining  the  legal  right  A 
right  divested  of  all  equity.  Such  a  right  is  not  within  the 
mischiefs  against  which  a  statute  of  limitation  is  designed  to 
guard. 

After  the  lapse  of  seven  years  the  heir  is  protected  against 
any  claim  which  may  be  made  upon  him,  as  the  representa- 
tive of  his  ancestors,  though  he  may  have  inherited  from  him 
both  real  and  personal  estate.  This  is  the  extent,  to  which  the 
decisions  in  the  above  cases  have  gone.  The  claims  attempted 
to  be  enforced,  arose  firom  a  &ilure  to  convey  land,  bat  mo 
specific  tract  of  land  which  the  ancestor  held  in  trust  for  the 
vendee.  In  the  case  against  Mayfield  the  bar  rested  on  the 
twenty  years  which  had  elapsed,  and  not  on  fhe  statute  of 
1715. 

That  the  right  asserted  by  the  complainants  has  beea  lost 
by  lapse  of  time,  has  also  been  assmned  ia  the  defence.  But 
the  facts  in  the  case  do  not  sustain  this  position.    Although 
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many  yeeas  hare  elapsed  from  the  date  of  the  bond,  yet  it  has 
not  lain  donnant  The  right  under  it  has  been  asserted  by 
the  complainants  and  by  their  ancestor,  on  various  occasions, 
and  especially  by  entering  into  the  possession  of  the  land. 

At  the  former  hearing  of  this  cause,  the  Court  intimated 
that  a  decree  could  not  be  made  in  &Yor  of  the  complainants, 
Waltons,  as  they  had  shown  no  valid  contract  with  the  heirs 
of  Payne  for  the  land.  That  this  objection  was  deemed  in* 
fluperable  so  &r  as  the  infant  heirs  of  Payne  were  interested. 

The  bill  prays  that  the  title  may  be  decreed  to  Waltons, 
on  their  paying  the  consideration  money,  which  they  had 
agreed  to  pay  to  the  heirs  of  Payne. 

What  this  contract  was,  and  how  much  has  been  paid  upon 
it,  does  not  satisfactorily  appear.  But  it  does  appear  that  the 
pretended  sale  by  the  heirs,  was  made  to  Waltons  by  a  person 
who  had  no  right  to  dispose  of  the  interest  of  the  heirs,  or  who 
was  under  no  legal  responsibility  to  account  for  the  money. 
The  part  of  it  which  may  have  been  paid,  has  probably  gone 
beyond  the  teach  of  the  infant  heirs. 

And  can  a  case  be  found  where  the  property  of  infants  has 
been  disposed  of  under  such  circumstances,  and  the  proceeding 
sanctioned  afterwards  by  a  court  of  chancery. 

But  it  is  said  this  point  is  not  in  issue  between  the  litigant 
parties.  This  is  true,  but  the  action  of  the  Couiil  is  prayed 
upon  it,  and  are  we  not  bound  to  look  into  the  facts,  and  see 
that  injustice  be  not  done  to  those  who  are  incapable  of  guard- 
ing their  own  interests  ? 

So  far  as  the  heirs  of  Payne  are  of  full  age,  and  have  assen- 
ted to  the  tranc^r  of  their  rights,  to  the  complainants  Waltons, 
no  difficulty  exists;  but,  in  regard  to  the  infant  heirs,  they 
never  having  assented  to  a  sale  in  a  legal  form,  the  Court  can 
flancUon  no  pretended  sale  from  them. 

But  it  is  insisted  that  these  infant  heirs  have  recognized  the 
right  of  the  complainants,  Waltons,  as  set  forth  in  the  bill 
How  have  they  recognized  it?    By  guardians  pro  format  to 

Id 
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prosecute  the  suit,  and  who  may  be  iirespoDsible  and  indiffer- 
ent to  their  pecuniary  interests. 

Had  these  infants  been  made  defendants,  which  would  have 
been  the  more  proper  course,  had  the  jurisdiction  of  the  Couit 
admitted,  the  Court  would  hardly  have  decreed  the  specific 
execution  of  the  contract  set  out  in  the  bill  without  evidence, 
although  in  their  answers  the  guardians  might  have  admitted 
the  facts. 

The  contract  of  sale  to  the  Waltons  is  not  clear  of  suspicion, 
and  the  proof  is  deficient  if  the  right  of  the  mother  to  sell  the 
estate  were  admitted. 

A  court  of  chancery  will  always  guard  the  rights  of  infimts. 
It  will  not  permit  their  rights  to  be  sacrificed,  by  its  sanction, 
though  the  consent  of  the  guardian  be  given.  Before  it  di- 
vests an  estate  from  infants,  and  vests  it  in  others,  the  Court 
must  be  satisfied  that  the  principles  of  justice  and  the  rules  of 
equity  authorize  the  proceeding. 

A  decree  may  be  entered  to  invest  the  complainants  Wal- 
tons with  the  legal  title  to  the  interest  of  the  heirs  of  Payne 
who  are  of  full  age,  and  to  invest  the  legal  title  in  the  in&nt 
heirs,  subject  to  any  equity  which  may  arise  under  the  con- 
tract with  Waltons. 

This  case  was  appealed  to  the  Supreme  Court,  and  the 
above  decr^  was  affirmed.    9  Peters,  62. 
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An  eiMntor  m  a  will  has  no  power  to  eoavej  lands.    The  la] 

ed  to  ezeeoloR  in  tnut. 
Anezecntioiy  devise  good,  and  takes  ei&cten  the  hi^pening  c 
A  state  has  power  to  give  a  capacity  to  aliens  to  hold  landswi 
An  act  which  declares  an  alien,  ''which  shall  have  resided  in  i 

sbaO  be  capable  of  holding  and  transmitting  lands,  iSie  same 

ae  wePtoiotiiieastopastxesidenee. 

This  case  was  argued  by  Mr.  Pirtle  tor  the 
by  Mr.  Harden  for  the  defendant 

OPINION  OP  THE  COURT. 

The  plaintijBs  have  brought  a  writ  of  right  f< 
acres  of  land,  near  to  or  adjoining  the  city  of  L( 
defendant  in  his  plea  sets  up  a  claim  to  ninet 
the  premises,  and  disclaims  as  to  the  residue. 
himself  on  the  assize  and  prays  recognition  to 
the  better  right 

The  parties  both  claim  under  the  will  of  J 
The  demandants  claim  under  a  deed  from  T 
Tiving  executor  of  John  Campbell,  dated  the 
1626.  The  tenant  claims  under  a  devise  in  tfa 
Campbell. 

The  following  facts  are  agreed  to  by  the  pan 

1.  That  John  Campbell  was  bom  in  the  kingi 
that  he  came  to  the  United  States  of  Amerii 
revolationary  war ;  that  he  continued  to  res 
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United  States,  firom  the  time  of  his  migration  thereto,  nntil  he 
departed  this  life,  in  October,  1799,  in  Fayette  county,  in  the 
state  of  Kentucky,  where  he  then  resided ;  that  the  25th  July, 
1786,  he  made  and  duly  published  his  last  will  and  testament, 
of  that  date,  with  an  endorsement  thereon,  dated  the  5th  April, 
1791 ;  that  said  will  and  endorsement  were  duly  proved  and 
recorded  the  13th  January,  1800,  in  the  county  court  of  Fay- 
ette county ;  and  that  the  said  John  Campbell  was  seised  in 
fee  simple  at  the  time  of  his  death  of  the  premises  in  ocmtro- 
versy ,  and  that  he  was  never  married. 

2.  That  Robert  CampbeU  was  bom  in  the  kingdom  of  lie- 
land  ;  that  he  migrated  to  the  United  States  of  America  beibre 
the  revolutionary  war ;  that  be  continued  to  reside  therein 
until  his  death,  in  August,  1805,  near  Louisville,  Kentucky ; 
that  he  had  resided  in  Kentucky  many  yeaxs  before  his  death ; 
that  he  died  intestate,  was  never  manied,  and  was  a  brother 
of  the  whole  blood  of  John  Campbell 

S.  That  Allen  Campbell  was  bom  in  the  kingdom  of  Ireland, 
and  was  about  twenty-five  or  six  years  of  age  when  he  died ; 
that  he  migrated  to  the  United  States  in  1796,  and  resided  in 
the  city  of  Philadelphia  until  he  came  to  the  state  of  Kentucky, 
in  December,  1799 ;  that  he  resided  in  Kentucky  from  that 
time  until  the  16th  September,  1804,  when  he  died,  never 
having  been  married.  He  was  a  half  brother  on  the  fiitber's 
tide  to  John  and  Robert  Campbell  and  Sarah  Beard. 

4.  That  the  said  Sarah  Beard  was  bom  in  the  kingdom  of 
Ireland,  and  migrated  to  Kentucky  in  1800,  where  she  resided 
until  her  decease,  in  October,  1806 ;  that  she  was  a  sister  of 
the  whole  blood  to  John  and  Robert  Campbell,  and  sister  of 
the  half  blood  to  Allen  Campbell  on  the  side  of  the  £sither ; 
that  she  was  a  widow  when  she  came  to  Kentucky,  and  so 
continued  until  her  death ;  that  at  her  death  she  had  three 
surviving  children,  to  wit,  William  Beard,  Joseph  Beard,  and 
Elizabeth  McGowan,  all  of  whom  were  bom  in  Ireland ;  that 
William  Beard  came  to  the  United  States  in  1790,  was  never 
naturalized  and  died  in  1813 ;  that  he  was  married,  and  had 
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two  children,  issue  of  said  marriage  at  the  death  of  the  said 
John  Campbell,  to  wit,  Nancy  C.  Beard  and  Sarah  Beard, 
who  were  his  only  children  at  that  time ;  that  the  said  Nancy 
C  Beard  intermarried  with  Robert  Byewaters,  and  is  still 
living;  and  Sarah  Beard  intermarried  with  Uankerson  Bye- 
waters,  and  is  still  living ;  that  the  mother  of  the  said  Nancy 
and  Sarah  departed  this  life,  and  the  said  William  Beard 
married  a  second  time,  and  had  the  following  issue  of  said 
manriage,  William  A.  Beard,  Catherine  Beard,  Mary  Beard, 
John  Beard,  Charles  Beard,  and  Joseph  Beard,  all  of  whom 
were  bom  since  the  death  of  the  said  John  Campbell ;  that 
the  said  Catherine  Beard  has  intermarried  with,  and  is  now 
the  wife  of  Henry  H.  Shepard ;  that  the  said  Mary  Beard  has 
intermarried  with,  and  is  now  the  wife  of  Lewis  Hawkins ; 
that  the  said  Charles  Beard  died  in  March,  1831,  an  infant, 
and  without  a  child ;  that  the  said  John,  Charles,  and  Joseph 
Beard,  were  bom  since  the  death  of  the  said  Sarah  Beard ; 
that  the  said  Joseph  Beard  and  Elizabeth  McGowan,  children 
of  the  said  Sarah  Beard,  came  witii  her  to  Kentucky,  and  are 
stiU  living ;  that  the  following  are  the  children  of  the  said 
last  named  Joseph  Beard,  to  wit,  Henry  Beard,  Ann  Daley, 
wife  of  Lawrence  Daley,  Isabella  McLear,  wife  of  Charles 
McLear,  Sarah  McLear,  wife  of  Francis  McLear,  and  Joseph 
Beard,  jun. 

5.  That  the  said  Campbell,  Robert  Campbell,  Allen  Camp- 
bell, and  Sarah  Bpard,  were  the  only  surviving  children  of 
Allen  Campbell  the  elder,  who  departed  this  life  in  Ireland, 
before  the  said  John  Campbell. 

6.  That  Charles  Simms  and  Richard  Taylor  survived  the 
other  trustees  and  executors  of  John  Campbell;  that  said 
Simms  departed  this  Life  in  the  District  of  Columbia  about  the 
year  1825  or  6,  never  having  been  in  the  state  of  Kentucky  ^ 
Uiat  neither  of  the  other  trustees,  except  Taylor  and  Sullivan, 
were  ever  in  the  state  of  Kentucky  after  the  decease  of  the 
said  John  Campbell ;  that  said  Taylor  resided  therein  at  the 
death  of  John  Campbell^  and  so  continued  untU  his  death  in 
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1828 ;  and  tliat  said  Taylor  alone  qualified  aa  executor  of  the 
said  John  Campbell  in  Kentucky. 

7.  That  the  said  defendants  were  possessed  of  the  premifies 
in  contest  in  this  action  at  the  time  of  the  service  of  the  pio^ 
cess,  and  were  in  possession  in  April,  1886,  and  prior  to  that 

time. 

The  will  of  John  Campbell  contains  the  following  devise —  } 

<<  I  do  further  direct  that  after  the  decease  of  my  said  fothef^  [ 

all  the  profits  of  my  lands  within  fire  miles  of  ike  mouth  of 
Bear  Grass,  shall  be  annually  paid  to  the  guardian  of  my  said 
half  brother,  Allen  Campbell,  during  his  minority,  to  be  ap- 
pUed  to  his  education  and  maintenance,  if  so  much  be  required 
therefor ;  if  not,  then  the  surplus  to  be  laid  out  on  interest  by 
my  said  trustees,  till  my  said  half  brother  shall  arrive  at  the 
age  of  twenty-one  years  or  marry ;  bist  upon  either  of  the  said 
contingencies  happening,  the  aforesaid  profits  shall  then  and 
thenceforth  be  paid  to  my  said  half  brother  for  and  during  the 
term  of  ;  and  if  within  that  time  my  said  half  brother 

shall  become  a  citiasen  of  the  United  States,  or  be  otherwise 
qualified  by  law  to  take  and  hold  real  estate  within  the  same, 
I  then  direct  that  my  said  trustees,  or  the  survivors  or  survi- 
vor of  them,  shall  convey  to  him,  my  said  half  brother  Allen 
Campbell,  his  heirs  or  assigns,  in  fee  simple,  all  the  lajsds 
herein  before  described  in  this  devise ;  but  if  my  said  half 
brother  shall  not  within  the  time  aforesaid  beoome  a  citizen  as 
aforesaid,  I  then  direct  that  my  said  trustees  or  the  survivors 
or  survivor  of  them  shall  sell  and  dispose  of  the  aforesaid  lands 
hereby  directed  to  be  conveyed  to  him  on  two  years  credit, 
with  interest  ftom  the  date,  to  be  paid  annually,  and  the  mo- 
ney and  interest  arising  from  such  sale  to  be  transmitted  to 
my  said  half  brother,  to  whom  I  give  and  bequeath  the 


same.'' 


<<  It  is  my  further  will  and  devise  that,  in  case  my  said  half 
brother  shall  die  before  the  expiration  of  the  aforesaid  tena 
of  five  years,  after  his  arrival  at  the  age  of  twenty-one  yeaxs^ 
the  land  intended  by  the  next  preceding  clause  to  be 


\=> 


NOVEMBER  TERM,  1831.  139 

Jieaiy  Q«wd  and  olhfin  0.  John  Rcnran* 

to  him,  shall  be  sold  by  said  trustees  on  two  years  credit,  and 
the  money  ansing  firom  such  sale,  when  received,  shall  be 
transmitted  to  the  guardians  of  the  children  which  my  said 
half  brother  may  leave,  to  be  by  the  said  guardians  lent  out 
on  interest,  and  equal  division  shall  be  made  thereof  amongst 
them;  but  should  my  said  haJlf  brother  become  a  citizen  of  the 
ITaited  States  of  America,  or  be  otherwise  qualified  to  hold 
leal  estate  witiiin  the  same  before  his  death,  it  is  theiimy  wiU 
and  devise  that  he  shall  have  the  sole  and  absolute  disposal 
of  all  the  estate  hereinbefore  devised  and  bequeathed  to  him 
notwithstanding  he  may  not  have  obtained  deeds  therefor, 
firom  my  said  trustees.'^ 

M  It  is  my  further  will  and  devise  that  in  case  my  said  half 
brother  shall  die  before  he  shall  become  qualified  to  hold  real 
estate  as  aforesaid,  and  witbouit  child  or  children,  my  said 
trustees  shall  make  sale  o{  the  lands  hereby  directed  to  be 
conveyed  to  Mm,  as  is  before  directed  on  two  years  credit, 
and  that  the  money  arising  by  sale  be  appropriated  to  the  use 
of  my  said  sister,  Sarah  Beard,  and  all  the  children  which  9be 
haihy  &c" 

The  demandants  to  sustain  their  right  exhibited  in  evidence 
a  deed  executed  the  2l8t  April,  18d6,  by  Richard  Taylor,  as 
executor  of  John  Campbell,  to  Joseph  Beard,  Elizabeth 
McGowan,  and  the  heirs  of  WiUisun  Beard. 

This  deed  after  reciting  the  devise  to  Allen  Campbell  with 
the  conditions  as  above  stated,  declares,  that  "  whereas  the 
said  Allen  Campbell  died  in  1804  without  having  di^osed  of 
certain  parts  of  said  real  estate,  by  which  it  again  reverted  to 
the  estate  of  said -Campbell,  and  became  subject  to  the  devises 
in  his  will,  or  so  much  thereof  as  wm  undisposed  of  by  said 
Campbell  during  his  life  time.'' 

A  deed  was  also  given  in  evidence  by  the  demandants  from 
Joseph  Beard  to  Henry  Beard,  Lawrence  Daley  and  others, 
conveying  aU  his  interest  in  the  estate  of  John  Campbell,  de- 
ceased. 

On  the  pari  of  the  tenant  a  deed  was  given  in  evidence  fiK>m 
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Sarah  Beard,  sister  of  John  Campbell  the  testator,  to  Fortana- 
tus  Cosby,  dated  7th  July,  1806,  and  other  mesne  conveyances, 
the  last  of  which  was  from  William  Lytle  to  the  tenant,  dated 
the  17th  February  1822. 

In  1800  Allen  Campbell  was  put  into  possession  of  the 
whole  landed  estate  devised  to  him  in  the  will,  by  the  executor 
Richard  Taylof ,  as  the  owner  thereof  in  fee.  He  occupied 
the  same  as  his  own,  selling  a  part  of  the  land,  until  his  de- 
cease. 

On  the  death  of  Allen  Campbell  the  estate  undisposed  of  by 
him,  was  claimed  by  his  half  brother  and  sister,  Roberr  Camp- 
bell and  Sarah  Beard,  and  on  the  death  of  Robert  Campbell, 
Sarah  Beard  claimed  as  heir  to  the  whole  estate.  Being  thus 
seised  of  the  estate  she  conveyed  the  land  in  controversy  with 
other  tracts  to  Cosby  in  1806,  as  above  stated. 

The  counsel  for  the  demandants  contends  that  under  the  will 
the  fee  of  the  land  was  vested  in  Richard  Taylor  as  trustee, 
and  continued  so  vested  until  the  conveyance  was  made  by 
him  to  Beard  and  others,  by  the  deed  in  evidence.  That  Al- 
len Campbell  could  not  take  the  fee  in  the  land  except  by  con- 
veyance from  the  trustee. 

In  answer  to  this  it  may  be  said,  that  Richard  Taylor  though 
named  in  flie  codicil  to  the  will  as  one  of  the  executors,  is  no 
where  named  as  one  of  the  trustees.  These  are  James  IVf  illi- 
gan,  Charles  Simms,  William  Elliot,  and  Philip  Ross,  who  are 
also  named  as  executors.  Now  as  an  executor,  Taylor  had 
no  power  to  convey  the  estate,  as  the  fee  was  not  vested  in 
him. 

This  defect  of  power  in  the  executor  is  fatal  to  the  plaintiff's 
right,  as  their  claim  is  founded  on  the  deed  of  Taylor.  But 
another  view  of  the  case  is  equally  fatal  to  their  right 

It  is  clear  from  the  will  that  Allen  Campbell  took  the  estate 
in  fee  simple,  if  by  the  laws  of  the  state  he  was  capable  of 
holding  real  estate.  That  this  was  the  intention  of  the  testa- 
tor, is  as  clearly  expressed,  as  that  Allen  Campbell  was,  in  any 
form  his  devisee.    And  the  testator  used  great  caution  in  the 
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will  to  secuie  the  land  devised  to  Alien  Campbell,  or  its  pro- 
ceeds. Aod  the  great  question  in  the  case  is,  and  on  the  da^ 
daion  of  which,  a  very  large  amount  of  property  in  the*  city 
of  Louisville,  or  adjoining  to  it,  is  understood  to  depend) 
whether  All^i  Campbell  could  take  the  land  devised  by  the 
wiU,  lie  never  having  been  naturalized 

Being  an  alien,  it  is  not  pretended  that  ha^was  capable  of 
holding  and  transmitting  real  estate,  in  S^entucky,  unless  he 
copes  within  the  provisions  of  the  statute  of  the  18th  Decem* 
ber,  1800.  This  statute  provides,  that  <<  whereas,  by  the  laws 
now  in  force  in  this  conmionwealth,  aliens  cannot  hold  lands 
therein;  and  whereas,  it  is  considered  the  true  interest  of  this 
state,  that  such  prohibition  be  done  away*  Be  it  therefore 
enacted,  &a  that  any  alien,  other  than  alien  enemies,  who 
aball  have  actually  resided  within  this  commonwealth  two 
years,  shall,  during  the  continuance  of  his  residence  herein, 
after  the  said  period,  be  enabled  to  hold,  receive,  and  pass  any 
right,  title,  or  interest,  to  any  lands  or  other  estate  known 
within  the  commonwealth,  in  the  same  manner,  and  under  the 
same  regulations,  as  the  citizens  of  this  state  may  lawfully  do." 

Allen  Campbell  came  to  Kentucky  in  December,  1799,  and 
continued  to  reside  in  tiie  state,  until  his  decease  in  Septem-^ 
ber,  1804. 

Does  this  residence  bring  him  within  the  provisions  of  the 
act?  It  is  contended  that  it  does  not,  as  by  the  act  a  resi* 
denoe  of  two  years,  prior  to  its  passage,  is  indispensable  to 
claim  a  rig^t  under  it;  and  the  residence  of  Campbell  did  not 
exceed  a  year.  The  words  of  the  act  are  ^^  Be  it  enacted,  &c 
that  any  alien,  &c  who  shall  hdve  actually  resided  within  this 
commonwealtfi  two  years/'  &c  Now,  do  these  words  refer 
as  well  to  the  future,  as  the  past?    We  think  they  do. 

The  act  was  designed  to  remove  the  prohibition  firom  aliens, 
so  as  to  enable  fhem  to  hold  and  transmit  lands  within  the 
state,  while  residing  therein,  the  same  as  citizens.  This  being 
the  policy  (tf  the  state,  as  declared  in  the  preamble,  no  reason 
is  perceived  why  it  should  not  operate  in  time  to  come,  as  well 
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38  on  past  time.    Indeed,  such  is  the  inference  to  be  drawn 
from  the  policy  of  the  law,  and  a  &ir  constraction  of  its  lan- 
guage will  give  this  eflfect  to  it    <<  Shall  have  re^ed,"  em-^ 
braces  the  future,  unless  there  are  words  connected  with  these 
which  show  a  different  application  of  them  was  designed. 

We  are  deaily  of  opinion  that  the  law  gives  the  right  to 
aliens,  on  two  yesis  residence  subsequent  to  the  law,  as  well 
as  prior  to  it,  and  that  Allen  Campbell  under  this  law,  after 
two  years  residence  in  Kentucky,  had  the  same  capadty, 
though  an  alien,  to  receive  and  transmit  the  land  devised  to 
him,  as  a  citizen. 

An  executory  devise  is  good,  to  take  effect  in  future,  with- 
out any  particular  estate  to  support  it  This  was  good,  there- 
fore, as  an  executory  devise^  and  the  title  vested  under  the 
will  so  soon  as  the  devisee,  by  the  statute  become  capable  of 
taking  the  estate. 

Or  if  the  title  vested  in  the  trustees  named  in  the  will,  it  is 
equally  clear,  that  it  became  divested  on  the  happening  of  the 
above  contingency. 

Allen  Campbell,  before  his  decease,  became  vested  with 
the  land  in  dispute,  in  fee  simple,  and  on  his  decease,  it  de- 
scended to  his  heirs  at  law. 

The  rigbl,  then,  of  the  demandants  fails  on  both  grounds. 
First,  the  deed  of  the  executor  is  inoperative  and  void;  he  not 
having  authority  to  make  it  And  secondly,  Allen  Campbell 
took  the  land  as  devisee  in  the  will,  and  on  his  decease  it  de* 
scended  to  his  heirs  at  law.  And  the  Court  so  instructed  the 
jury,  the  facts  being  admitted  on  the  record. 

The  jury  on  this  instruction  found  <<that  the  tenant  has  more 
right  to  hold  the  tenement  as  he  now  holds  it,  in  the  written 
count  mentioned,  than  the  demandants  to  have  it  as  they  now 
demand  it" 

Exceptions  were  taken  to  the  charge  of  the  Court,  and  the 
cause  was  removed  to  the  Supreme  Court,  by  writ  of  error, 
where  the  judgment  of  the  Circuit  Court  was  affirmed.  9  Pe. 
ters,  301. 
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Samxtel  Ledobrwood  and  othsbs  v.  Pickett's  hxibs. 

A  wiit  of  onr  coram  nobis  is  imied  by  a  Goart,  to  reverse  its  o?m  jndflm^t 
A  dflOBSB  msj  be  extended  after  the  judgment  in  the  ejectment,  so  ts  to  enable 

the  piuntiff  t^  realize  the  benefit  of  his  judgment  •  ' 

But  this  dioald  never  be  done  without  notice  to  the  persons  in  pnniiniian,  who 

may  show  eanse  why  tiba  ariiendment  should  not  be  allowed. 
If  a  demiae  be  extended  without  notice,  ihos^  who  are  prejudiced  by  the  cider, 

■kfiold  be  heard  on  a  writ  of  enror  or  by  motion^  and  the  amendment  should  be 

set  aside  if  injurious  to  their  interests. 
This  remedy  is  general)^  given  on  motion,  a  notice  haying  been  served  on  the 

e^pposite  pazty. 

This  case  was  argued  by  M*.  Mills,  for  the  plaintifiis,  and 
by  Mr.  Wxekliffe  for  the  defendants. 

OPINION  OP  THE  COURT. 

In  1798  a  judgment  was  obtained  in  favor  of  Pickett  for  a 
certain  tract  of  land,  but  no  writ  of  possession  was  issued  on 
the  judgment  The  demise  in  the  declaration  was  laid  at  ten 
years,  and  expired  in  1808.  Twenty-two  years  after  this,  a 
notice  was  served  by  the  attorney  for  the  devisees  of  Pickett 
on  William  Mitchell,  that  the  Court  would  be  moved  to  amend 
the  demise  by  inserting  a  new  one ;  and  at  the  ensuing  May 
tenn,  1830,  the  demise  was  amended,  on  motion,  by  extend- 
ing it  to  fifty  years. 

Mitchell  on  whom  the  notice  was  served  had  no  interest  in 
the  premises,  and  they  had  passed  to  the  present  occupants 
by  sandry  conveyances,  none  of  whom  hold  as  the  heiifs  of 
Pickett. 

After  the  extension  of  the  demise  a  writ  of  possession  was 
taken  out,  and  the  terrt  tenants  were  about  to  be  turned  out 
of  possession,  without  notice.  To  arrest  this  proceeding  and 
leverse  the  order  to  ame^d  the  demise,  this  writ  of  error  was 
bIo^ght 

This  writ  which  is  issued  by  a  court  to  reverse  its  own 
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judgment,  is  called  in  England  a  writ  of  error  coram  nobisy 
and  floch  is  its  titla  as  used  in  the  state  courts  of  this  state; 
but  when  used  in  the  circuit  courts  of  the  United  States,  it 
may  |yoperly  be  denominated  a  writ  of  error  coram  vobis; 
as  tfie  writ  is  ii^pued  in  the  name  of  the  President  of  the  United 
States,  and  is  tested  in  the  name  of  the  Chief  JuiStice. 

The  writ  has  grown  out  of  use  in  England,  and  is  seldom 
issued  in  the  practice  of  tl|p  state  courts.  In  this  state,  how- 
ever, its  use  is  stDl  continued,  and  for  the  puiposes  of  tfie 
present  case,  may  be  considered  as  bringing  the  question  of 
the  amendment  of  the  demise  before  the  court  Indeed  it  is 
a  matter  of  no  importance  whether  this  proceeding  be  con- 
sidered, technically  on  a  writ  of  error  or  on  motion.  The  lat- 
ter would  conform  more  to  the  modem  practice,  and  would 
seem  to  be  a  less  objectionable  mode  than  by  a  writ  of  error, 
where  the  object  is  not  to  reyerse  a  formal  judgment,  but  an 
order  of  the  court. 

This  extension  of  the  demise  was  permitted  without  oppo- 
sition, and  as  a  matter  of  course  under  the  practice  which  has 
been  observed  in  this  Court,  since  the  opinion  of  the  Supreme 
Court  in  the  case  of  Walden  v.  Craig,  9  Wheat.  576. 

In  that  case  the  demise  was  laid  at  ten  years  from  August, 
1789;  in  1800  judgment  was  rendered  for  the  plaintiff  in  the 
ejectment,  and  a  writ  of  possession  was  awarded.  Injunc- 
tions were  obtained  from  time  to  time  untU  April,  1813.  At 
November  term,  1821,  Walden  moved  the  Court  to  extend  the 
demise,  on  which  motion  the  judges  were  divided  and  the  mo- 
tion, consequently  failed.  A  writ  of  error  was  prosecuted  to 
reverse  this  decision. 

In  their  opinion,  the  Supreme  Court  say,  ^  there  is  peculiar 
reason  for  the  amendment  in  this  case,  where  the  cause  has 
been  protracted  and  the  plaintiff  kept  out  of  possession  be- 
yond the  term  laid  in  the  declaration,  by  the  excessive  delays 
practised  by  the  opposite  party.  The  cases  cited  by  the  plain- 
tiff's counsel  in  argument  are,  we  think,  full  of  authority  for 
the  amendment  which  was  asked  in  the  circuit  court,  and  we 
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think  the  motion  ought  to  have  prevailed"  Cro.  Jac.  440. 
1  Salk.  47.  2  Str.  307.  2  Burr,  1159.  1  Cranch,  110.  But 
the  Court  dismissed  the  writ  of  error,  on  the  ground  tliat  it 
would  not  lie  to  a  decision  of  a  motion  to  amend,  which  was 
a  matter  within  the  discretion  of  the  circuit  court. 

In  pursuance  of  the  practice  of  this  Court,  sanctioned  by  the 
Supreme  Court,  there  can  be  no  doubt  of  the  power  to  extend 
the  demise,  but  it  is  very  clear,  that  such  a  power  should  not 
be  exercised,  except  on  notice  to  all  perspns  whose  interests 
may  be  affected  by  the  amendment. 

The  present  case  is  a  strong  one  to  illustrate  the  propriety 
and  indeed  necessity  of  notice.  It  is  probable  that  some  of 
the  persons  in  possession,  may  plead  the  statute  of  limitations ; 
and  others,  perhaps,  claim  under  different,  if  not  paramount 
titles  to  that  of  the  plaintiff  in  the  ejectment.  Indeed  it  is 
mani&st  from  Ihe  facts  in  this  case,  that  great  injustice  will  be 
done,  unless  ibis  writ  of  possession  shall  be  set  aside. 

It  may  be  difficult  to  fix  the  limit  within  which  the  demise 
may  be  extended,  but  it  is  clear,  that  in  this  summary  way  the 
rights  of  no  individual  should  be  prejudiced,  without  notice, 
and  an  ample  opportunity  given  of  showing  cause  why  the 
amendment  should  not  be  granted.  And  as  the  amendment 
complained  of  was  inadvertently  granted,  without  notice,  it  is 
reversed  and  the  writ  of  possession  set  aside. 

This  case  was  taken  to  the  Supreme  Court  by  writ  of  error, 
but  the  Court  after  stating  that  the  case  came  within  the  rule 
laid  down  in  the  case  of  Walderv.  Craig ,  dismissed  the  writ 
of  error.     7  Peters,  14  4. 
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Charles  Vattibb  and  others  akd  the  Bank  of  the 

United  States. 


The  statute  of  limitations  of  1804  was  repealed  by  the  act  of  1810.    Tlus  aet 

was  repealed  by  the  act  of  18tl4 — ^no  provisioii  in  this  act  where  te  Jbimer 

atatutes  had  begun  to  nuir-ttiis  was  remedied  by  the  act  of  1888. 
A  statute  of  lumtations  cannot  bar  for  k^»e  of  time  before  its  passage;  bat  if  ai 

reasonable  part  of  the  time  find  for  the  limitation  has  to  run,  a|  the  time  lihe 

statute  is  enacted,  it  will  operate. 
The  statute  of  Ohio  does  not  operate  against  non-residentB  of  the  state. 
Lf^pse  of  time  may  be  applied,  under  proper  dreumstanoes,  to  bar  an  eqnity, 

where  tbe  statute  would  not  bar. 
This  rale  is  applied  by  a  omnt  ef  ohaneeiy,  on  ita  own  principles,  winch  do  no 

depend  upon  the  statute  of  timitalions. 
The  statute  will  operate  eren  where  there  has  been  firaod,frQin  the  time  te  fraud 

is  discovered. 
Mere  rumor  is  not  sufficient  notice. 
Where  notice  is  denied  in  the  answer,  it  must  be  proved  by  moie  thm  ooa 

witness. 
Notice  to  a  puchaseiv  who  puidwaed  from  a.  hmiafide  parchaaer,witlKNit  aotioe. 

cannot  afiect  the  title. 

This  case  was  argued  by  Mr.  Scott  for  the  complauiant, 
and  by  Mr.  Starr  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  suit  is  prosecuted  by  the  complainant,  for  the  title  to 
lot  number  one,  on  the  town  plat  of  CincinnatL  He  alleges 
that  this  lot,  with  several  others,  was  given  as  a  donation,  on 
condition  that  the  donee  within  a  limited  time  should  con- 
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Struct  a  house  of  certain  dimensions.    That  the  proprietors 
gave  a  certificate  of  this  right,  which  was  transferable  by 
assignment    That  the  above  lot  was  allotted  to  one  Samuel 
Blackburn^  who  transferred  his  right  to  one  James  Campbell, 
and  he  to  one  John  Bartle,  under  whom  the  complainant 
daims  by  deed  dated  22d  June,  18;^7 ;  fhat  in  the  summer  of 
the  ]^ear  1790  Bartle  took  possession  of  the  lot^  and  made  the 
improvement  lequired  within  the  time  lunited.    That  he  occu 
copied  the  building  Irst  by  himself,  and  then  by  his  tenants 
EUidtt  and  Williams ;  also  by  Abijah  Hunt,  for  several  years. 
The  complainant  further  states,  that  the  said  Bartle,  ber 
coming  embarrassed  in  his  circumstances,  mortgaged  the  lot 
to  one  Robert  Barr,  of  Liexington,  Kentucky,  for  the  sum  of 
about  seven  hundred  dollars,  to  the  payment  of  which  the 
rents  reserveA  to  the  said  Bartle  from  the  tenants  in  posses- 
A(m  were  to  be,  and  a  lai^  amount  was  in  &ot,  paid.    That 
Bartle  lost  the  certificate  for  the  lot  in  crossing  the  Ohio  river, 
and  that  the  defendant,  Vattier,  coming  to  the  knowledge  of 
this  loss,  firaudulently  purchased  Barr's  right  to  the  lot,  which 
had  become  very  valuable,  and  obtained  possession  of  it* 
And  that  the  said  Vattier  obtained  firaudulently  firom  John  C. 
S3rmmes,  who  held  the  legal  title,  a  conveyance  for  said  lot 
Tbat  Vattier  sold  the  same  to  John  Smith,  who  had  full 
notice  of  Bartle's  daim.    That  Smith  trsmsferred  the  lot  to 
John  H.  Piatt,  who  also  bad  full  notice  of  Bartle's  claim. 
Piatt,  now  deceased,  in  his  life-time,  mortgaged  the  lot  to  the 
United  States  Bank,  to  whom  the  equity  of  redemption  has 
been  relinquished.    That  the  agents  of  the  Bank  had  full 
notice  of  Bartle's  interest  before  the  mortgage  was  executed. 
That,  though  Bartle  asserted  to  the  respective  purchasers  of 
the  lot  his  right,  he  was  unable,  by  reason  of  his  poverty,  to 
me  for  its  recovery. 

The  complainant  prays  that  the  Bank  may  be  decreed  to 
deliver  up  possession  of  the  lot  to  him,  and  execute  a  quit 
claim  deed  for  the  same ;  and  that  it  may  be  compelled  to 
account  for  the  rents  and  profits,  &c.    That  if  the  title  of  the 
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Bank  be  held  good,  the  defendant  Vattier  may  be  decreed  to 
pay  the  value  of  the  lot,  &a 

In  the  answer,  the  Bank  admits  that  Vattier  obtained  a  deed 
for  t}ie  lot  in  controversy  in  1799,  and  entered  into  the  posses- 
sion of  it ;  and  continued  to  occupy  it  until  he  sold  to  Smithy 
who  possessed  the  property  for  some  years.  That  it  was  pur- 
chased by  John  H.  Piatt,  and  by  him  mortgaged  to  the  Bank* 
to  secure  the  payment  of  a  large  siun  of  money.  That 
afterwards  the  equity  of  ledemption  wis  relinquished  by  the 
representatives  of  i|att  All  notice  is  denied,  and  ala»  the 
allegation  of  fraud. 

Vattier,  in  his  answer,  denies  expressly  that  Bartle  ever 
mortgaged  the  lot  to  Barr,  and  avers  that  he  never  heard  of 
such  a  mortgage  until  after  the  commencement  of  this  suit. 
No  such  instrument  is  found  on  record.  He  understood  that 
Bartle  had  been  in  possession  of  the  lot  in  conjunction  with 
another  individual,  and  that  they  had  made  some  improve- 
ments on  it,  but  to  what  extent,  or  what  was  the  nature  of 
their  claim,  or  how  long  they  Uved  on  it,  he  never  knew.  He 
denies  that  Bartle  ever  had  the  donation  right  Being  desir- 
ous of  purchasing  the  lot,  he  was  informed,  on  enquiry,  that 
Barr  was  the  owner,  by  Jesse  Hunt  and  Ludlow,  one  of  the 
original  proprietors  of  the  town.  He  understood  there  was 
some  dispute  between  Barr  and  Symmes  respecting  the  lot. 
That  he  went  to  Lexington,  saw  Symmes  and  Barr  together, 
and  there  purchased  the  lot  of  Barr  for  seven  hundred  and 
twenty-five  dollars,  which  sum  was  paid  by  him.  Symmes 
gave  him  a  writing,  obligating  himself  to  make  a  deed  for  the 
lot  on  his  return  to  Cincinnati.  The  dispute  between  Barr 
and  Symmes  was,  at  this  time,  adjusted. 

When  tlie  purchase  was  made,  he  received  no  writing  from 
Barr  as  evidence  of  title.  He  understood  that  the  legal  title 
was  in  Symmes.  He  took  possession  of  the  lot  after  he  ob- 
tained the  deed,  and  continued  to  occupy  it  about  nine  years, 
when  he  sold  and  conveyed  it  to  John  Smith,  in  the  year 
1806.    That  in  obtaining  possession  of  the  lot  he  used  no 
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fraud ;  it  was  voluntarily  surrendered  to  him  by  the  person  in 
possession  of  it,  and  he  denies  any  knowledge  whatever  of 
the  equiti^le  claim  of  Bartle,  either  at  the  time  he  made  the 
purchase  or  took  possession.  That  although  he  frequently 
saw  Bartle,  he  never  made  known  to  the  defendant  any  claim 
to  the  property.  He  was  frequently  in  the  house  while  it  was 
occupied  by  the  defendant. 

Ift  denies  that  Smith  had  any  notice,  and  avers  that  since 
1797  there  has  been  an  uninterrupted  possession  under  the 
deed  from  Symmes. 

From  the  evidence,  it  appears  that,iht  1799,  Bartle  and  one 
Strong,  in  Cincinnati,  were  connected  in  business,  and  kept  a 
tavern  in  <me  part  of  the  house,  on  the  lot  in  controversy,  and 
a  store  was  kept  in  the  other  part.  There  was  a  rumor  that 
Bartle  and  Strong,  having  bought  goods  of  Barr,  mortgaged 
the  house  and  lot  to  him  to  secure  the  payment  of  the  debt 
Shortly  after,  Stiong  died  in  the  house,  and  in  June  or  July, 
1792, Bartle  left  Cincinnati  and  resided  in  Kentucky;  and 
Barr  came  into  the  possession  of  the  lot,  and  had  the  whole 
under  his  charge. 

Bartle  became  embarrassed,  was  unable  to  pay  Barr,  and 

he  took  possession  of  the  lot,  received  the  rents,  claimed 

the  property,  whether  absolutely  or  not  does  not  appear, 

ontU  he  sold  it  to  Vattier.    Vattier  obtained  the  deed  from 

Symmes,  in  whom  the  legal  title  was  vested,  to  whom  he 

paid  fifteen  poimds.    The  lot  was  originally  a  donation  lot, 

and  Bartle  and  Strong  purchased  it,  and  built  the  first  house 

upon  it    Blackburn  seems  to  have  been  the  donee  of  the  lot, 

and  he  sold  it  to  one  Campbell,  of  whom  Bartle  and  Strong 

purchased  in  1789  or  1790.    It  was  the  practice  to  give  the 

original  donee  a  certificate,  which  was  transferable.    Some 

time  after,  Vattier  purchased  and  came  into  possession ;  he 

had  notice  of  some  claim  that  Bartle  had  on  the  lot,  but  the 

former  remarked  he  did  not  regard  it,  as  he  had  a  deed  for 

the  lot 

Some  o{  the  witnesses  say  that  Campbell  was  connected 
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with  Strong  and  Bartle  in  business,  but  that  he  left  Cincinnati 
sometime  before  Strong  died,  and  the  business  was  carried  on 
in  the  name  of  Strong  and  Bartle.  Bartle,  it  seems,  lost  the 
donation  certificate  for  the  lot 

When  the  lot  was  owned  by  Piatt,  one  of  the  witnesses 
states  that  he  was  requested  by  Bartle  to  communicate  to 
Piatt  that  if  he  would  fay  up  all  rent  on  the  lot  from  the 
time  the  mortgage  was  paid  ofi*  up  to  that  time,  which  w^  in 
1817,  he  would  relinquish  all  claim  to  the  lot;  which  Piatt 
refused  to  do.  The  deed  from  S3nnmes  to  Vattier  bears  date 
the  20th  of  March,  noff.  Smith's  deed  from  Vattier  is  dated 
9th  July,  1806.  The  Sheriff's  deed  to  Piatt  bears  date  17th 
August,  1812,  and  the  mortgage  from  Piatt  to  the  Bank  is 
dated  13th  October,  1820. 

An  objection  is  made  in  the  argument  that  the  necessary 
parties  are  not  before  the  Court  It  is  alleged  that  Bartle  and 
the  representatives  of  Symmes  are  necessary  parties,  and  the 
decision  of  the  Supreme  Court  in  the  case  of  Pindlay  and 
others  v.  Hinde  and  w\fe  is  referred  to  as  in  point;  and  also 
the  decision  of  this  Court  in  the  case  of  Smith  v.  Shant  and 
Meigs. 

In  the  first  case,  the  Supreme  Court  decided  that  Garrison 
was  a  necessary  party,  although  he  had  conveyed  the  pro- 
perty to  one  of  the  defendants,  on  the  ground  that  the  com- 
plainants could  recover  only  by  force  of  the  equity  set  up 
against  Garrison,  and  that  an  opportunity  should  be  affoided 
him,  by  making  him  a  party,  to  rebut  that  equity. 

In  the  case  of  Smith  v.  Meigs  and  Shane,  the  complainant 
set  up  an  equity  as  against  Buford,  though  he  had  conveyed 
to  the  defendant,  Shane,  and  the  Court  decided,  under  the 
authority  of  the  above  case,  that  Buford  was  a  necessary 
party. 

But  in  the  case  under  consideration,  Bartle  has  conveyed 
his  interest  by  deed  to  the  complainant,  and  he  only  sets  up 
the  interest  thus  derived.  For  what  purpose,  then,  is  it  ne- 
cessary to  make  Bartle  a  party?    Whatever  right  he  had  in 
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the  premises  passed  to  the  complainant,  not  by  an  executory 
but  an  executed  contract  Claiming 'under  a  deed  which, 
without  conditions,  transferred  to  the  complainant  the  right 
of  the  grantor,  the  sanction  of  a  court  of  equity  cannot  be 
necessary  to  perfect  the  title  of  the  complainant  as  against 
Bartle  ^  nor  can  he  claim  a  right  to  invalidate  the  deed  be- 
cause the  consideration  has  not  been  pud.  The  deed  imports 
a  consideration. 

The  authorities  referred  to  do  not  sustain  the  objection  as 
to  Bartle.  It  appears  from  the  facts  in  the  case  that  Symmes 
held  the  title  as  a  naked  trustee,  and  having  conveyed  it,  no 
right  or  interest  in  the  premises  could  devolve  upon  his  heirs, 
nor  can  they  be  held  responsible  in  any  point  of  view,  under 
the  circumstances  of  the  case.  The  necessity,  therefore,  of 
making  them  parties  to  the  suit  is  not  perceived. 

Whether  Campbell  and  Strong  have  an  interest  in  the  pre- 
mises, so  as  to  require  them  to  be  made  parties  to  the  suit, 
depends  upon  the  proof  in  the  case.  The  complainant  only 
asserts  the  right  of  Bartle,  and  unless  he  shall  show  a  transfer 
of  whatever  interest  both  Campbell  and  Strong  had  in  the 
premises,  he  must  &il  in  his  suit. 

It  is  admitted  that  the  donation  of  the  lot  was  nAde  to 
Blackburn,  and  it  is  alleged  that  Campbell  purchased  his  right 

From  the  proof,  it  appears  that  a  certificate  from  the  pro- 
prietors was  the  evidence  of  right  held  by  the  donee,  and  that 
this  certificate  was  transferable  either  by  assigiunent  or  deU- 
very,  but  which  does  not  satisfactorily  appear. 

There  is  no  proof  of  any  assignment  having  been  noade  of 
the  certificate  held  by  Blackburn,  if  indeed  he  held  any  such 
evidence  of  title.  It  does  not  appear,  from  any  competent 
proof,  that  a  certificate  was  ever  issued  for  the  lot  in  controver- 
sy. If  the  mere  statement  of  Bartle,  that  he  had  lost  the 
certificate  which  he  held  for  this  lot,  be  sufficient  to  prove  its 
loss,  it  cannot  be  received  as  evidence  of  the  contents  of  the 
paper. 

Jacob  Fowler,  one  of  the  witnesses  states,  that  he  heard 
Israel  Ludlow,  one  of  the  proprietors,  and  who  acted  for  the 
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other  two  proprietors,  say,  that  lot  number  one  belonged  to 
James  Campbell,  and  he  knows  that  in  the  smnmer  of  1790^ 
Campbell,  BaHle,  and  Strong,  erected  a  building  on  tte  lot, 
which  satisfied  the  terms  of  the  donation.  The  same  summer 
the  bnilding  was  completed,  and  those  three  individuals  occu- 
pied it,  and  were  connected  in  the  business  of  merdhants. 

Oampbell  left  the  ftaft  in  ashorttime,  and  then  the  firm  was 
known  by  the  name  of  Bartle  and  Strong.  S(Hnetime  after- 
wards  Strong  died  in  the  bouse,  and  in  a  few  months  Bartle 
Idft  Cincinnati. 

About  this  time  Campbell  informed  the  witness,  Fowler, 
Hhat  he  had  sold  the  house  and  lot  to  Bartle. 

This  declaration  of  Ludlow  as  to  Campbell^  ngbt,  and  Ae 
^admission  of  Campbell  fliat  he  had  scAd  tbe  property  to  Bartle, 
are  the  only  fiusts,  except  common  report  and  the  circumstan- 
ces of  the  case,  whicb  show  the  derivation  of  title  by  Bartle. 

Whaft  ervidence  of  title  was  given  by  Blackburn  to  Camp- 
bdl  does  not  appear,  nor  how  he  conveyed  to  Bartle. 

From  the  statement  of  Hunt,  it  appeans  that  Strong  was 
interested  with  Campbell  and  Bartle  in  the  property,  and 
assisted  in  its  improvement  How  his  interest  has  been  dis- 
posed of,  does  not  appear.  There  is  no  proof  conducii^  to 
show  that  it  was  purchased  by  Bartle,  unless  the  fact  of  his 
remaining  in  possession  of  the  property,  after  the  decease  of 
Strong,  and  the  acknowledgment  of  Campbell  that  he  had  sold 
the  lot  to  Bartle,  authorize  such  an  inference. 

If  the  above  transactions  were  of  recent  occurrence,  would 
not  proof  of  the  transfer  of  Strong's  right  be  necessary  to 
authorize  a  divesture  of  the  legal  title  from  the  defendants. 
If  the  proof  of  his  right  were  as  clear  as  that  of  Bartle's  in  the 
first  instance,  which  is  believed  to  be  the  case,  a  court  of  chan- 
cery would  require  some  evidence  of  the  transfer  of  that  right 
before  it  would  invest  Bartle  with  the  full  legal  title.  This 
evidence  is  not  found  in  the  fact  of  the  possession  of  the  lot 
by  Bartle  a  few  months  subsequent  to  the  decease  of  Strongs 
or  in  the  circumstances  that  followed.  Nor  is  it  satisfactorily 
found  in  common  report    This  may  be  evidence  as  to  the 
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boundaries  of  land,  or  to  establish  the  genealogy  of  heirs.  But 
if  the  proof  of  the  transfer  of  the  right  from  Campbell  and 
Strong  to  Barde,  were  indisputable,  as  that  transfer  is  not  pre- 
tended to  have  been  made  by  deed,  as  is  done  by  Bartle  to  the 
complainant,  would  it  not  be  necessary  to  make  the  heirs  of 
Strong  parties,  and  also  Campbell,  that  they  might  rebut  the 
equitable  claim  to  their  interest,  as  set  up  by  the  complainant 

If,  as  to  Campbell,  the  existence  of  the  certificate  be  presu- 
med, and  that  the  property  was  transferred  to  Bartle  on  the 
delivery  of  this  certificate  firom  Campbell,  yet  the  interest  of 
Strong's  heirs  seems  not  to  have  been  conveyed.  Should  the 
Court  presiune  against  the  evidence  of  Himt,  Fowler  and 
White,  that  Strong  had  no  interest  in  the  premises,  and  that 
Bartle 's  right  covered  the  whole  property,  still  there  are  objec- 
tions to  the  complainant's  title,  which  it  would  become  impor- 
tant to  consider. 

The  claim  of  Barr  originated  under  a  mortgage,  a9  contend- 
ed by  the  complainant,  to  secure  the  payment  of  a  bona  fide 
debt  of  between  six  and  eight  hundred  dollars.  And  the  com- 
plainant presents  himself  as  invested  with  Bartle's  equity  and 
as  having  a  right  to  redeem  the  title  from  the  lien  of  the 
mortgage. 

If  any  mortgage  were  executed  from  Bartle  to  Barr,  it  could 
only  have  been  an  equitable  mortgage,  as  the  legal  title  was 
never  in  Bartle. 

At  what  time  this  mortgage  was  dated,  if  it  ever  had  any 
existence,  does  not  appear,  nor  whether  it  was  executed  by 
Bartle  and  Strong,  or  by  Bartle  only.  Hunt  understood  that 
Bartle  or  Strong  mortgaged  the  property  to  Barr,  and  this  wit- 
ness seems  to  have  had  as  accurate  a  knowledge  of  the  circum- 
stances of  the  case,  as  any  other  one  examined.  No  witness 
ever  saw  the  mortgage,  and  whether  it  existed  in  parol  or  in 
writing,  does  not  appear.  Nor  are  the  conditions  of  the  mort- 
gage shown  by  proof. 

From  the  facts  established,  it  is  to  be  presumed  that  the 
debt  to  Barr  being  for  goods,  was  due  firom  Bartle  axid  Strong, 
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UB  ihej  sold  goods  as  partners,  and  the  business  was  amtumed 
by  Barde  ODljr  a  few  months  after  the  decease  of  Strong.  It 
is  probable  the  mortgage  was  given  in  the  summer  of  1792, 
and  that  Barr  came  into  the  possession  of  the  property  either 
in  that  or  the  following  year. 

If  die  property  were  mortgaged  with  die  miderstanding  that 
Ae  annual  rent  should  be  applied  to  the  payment  of  the  mortr 
gage  so  soon  asit  was  discharged,  the  right  would  revert  to  the 
mortgagor.  It  is  to  be  regretted  that  an  agreement  so  impor- 
tant to  the  r^hts  of  the  parties  as  this,  should  not  have  been 
oommitted  to  writii^,  or  preserved  in  the  memory  of  witnes- 
ses. Mr.  Fowler,  the  witness  seems  to  have  derived  his 
knowledge  on  this  point  from  Bartle,  and  the  tenants  of  Elliott 
and  Williams,  who  rented  die  lot  or  apart  of  it.  They  stated 
to  him  the  amount  of  die  rent  annually,  and  that  it  was  to  be 
applied  to  the  payment  of  the  mortgage. 

Mr.  Hwit  states,  that  Abijedi  Himt  had  the  agency  of  the 
lot  Ibr  Barr,  onttl  about  the  time  that  Vattier  poichased  it, 
and  that  the  agent  accounted  to  Barr  for  the  rent  And  die 
witness  seems  to  have  no  doubt  that  the  annual  rent  was  paid 
to  Barr  in  discharge  of  the  mortgage.  This  is  an  inference 
which  he  draws  from  the  facts  and  circumstances  of  the  case; 
ibr  he  dees  not  pretend  to  state  the  fiBU!t  of  payment  as  coming 
within  his  own  knowledge.  If  this  impression  were  received 
by  communications  made  to  him  by  the  agent  of  Barr,  it  is 
not  competent  testimony;  nor  is  it  more  competent  if  it  be  an 
inference  firom  die  facts  disclosed  in  Ids  deposition. 

The  receipt  of  the  rent  by  Barr  was  consistent  widi  the 
ownership  of  the  property,  which  seems  to  have  been  asserted 
by  him  in  his  offering  to  sell  it,  and,  at  last,  in  his  actually 
writing  it.  White  tmderstood  that  the  property  passed  mto 
the  hands  of  Barr  by  virtue  of  a  mortgage,  or  some  other 
agreement;  and  Hunt  says  that  Barr  being  unable  to  obtain 
the  payment  of  his  claim  against  Barde,  took  possession  of  the 
property  to  secure  his  debt,  though  the  witness  does  not  think 
he  claimed  the  absolutie  tide  to  it 
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As  these  tiansactions  took  place  nearly  forty  years  ago,  and 
afi  they  ave  only  evidenced  by  Ae  firail  recollection  of  wit- 
nesses, it  is  not  extraordinary  that  they  are  vaguely  stated. 
After  se  great  a  lapse  of  time,  it  is  not  to  be  expected  that 
witnesses  can  discriminate  very  accurately  between  facts 
which  came  within  their  own  observation,  and  those  which 
they  received  from  others. 

No  aid  is  given  to  this  part  of  the  complainant's  case,  by 
the  answers  of  the  d^ndants.  They  deny  the  material  alle* 
gallons  in  most  parts  of  the  bill,  and  require  strict  proof  of 
every  part  of  it 

No  &ct  has  been  proved  going  to  show  that  either  Barr, 
while  he  was  in  possession  of  the  property,  or  ttiose  who  sub- 
sequenHy  claimed  it,  ever  admitted  Bartle's  right  No  one 
seems  to  have  seen  the  mortgage,  or  was  present  when  it  was 
executed.  No  one  proves  the  existence  of  the  mortgage  or 
its  contents,  as  coming  ficom  Barr.  The  fuets  stated  by  the 
witnesses  in  relation  to  this  lien,  seem  to  rest  on  floating  ru- 
mors, and  on  statements  made  by  Bartle  and  his  tenants,  and 
pertiaps  llbe  agent  of  Bmrr. 

In  the  leadii^  dieomstances  of  the  case^  there  is  but  Uttle 
found  to  relieve  the  mind  firom  this  state  of  uncertainty  in  re- 
gard to  the  foundation  of  the  complainant's  daim;  for  the  legal 
title  being  in  his  adversary,  a  divesture  of  it  can  only  be  de- 
creed by  the  dear  exhibition  of  a  paramount  equity.  A  legal 
tide,  sanctioned  by  a  long  and  uninterrupted  possession,  can- 
oeC  easyy  be  shaken.  The  bett^  right,  under  such  circmn^ 
sluices,  must  be  proved  so  fully  as  to  leave  no  ground  for  se- 
riofus  doubts,  befcnre  chancery  will  divest  the  legal  interest. 
But,  if  the  mortgage  were  dearly  established,  and  the  mortga- 
gee, having  entered  into  the  possession  of  the  premises,  may 
be  eempdied  to  account  for  the  rents  received,  after  deducting 
the  money  expended  in  judidously  improving  the  property, 
still  tfiere  are  serious  objections  to  be  overcome  before  the 
tide  of  the  complainant  could  be  sustained. 

The  statute  of  linutaticms  and  the  presumption  against  his 
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title  from  lapse  of  time,  have  both  been  insisted  on  in  the  ar- 
gument  Indeed,  on  these  two  grounds,  the  defendant's  coun- 
sel principally  rely  for  their  protection. 

The  first  statute  of  limitatiQns  in  this  state  was  passed  in 
January,  1804,  and  took  efiect  the  1st  May  following,  and  it 
takes  away  the  right  of  action  by  ejectment  for  the  recovery 
of  real  estate,  where  an  uninterrupted  possession  has  been 
held  adversely  for  twenty  years.  But  there  is  a  saving  in 
behalf  of  yemetf  cotter/,  in&nts  and  persons  beyond  seas.  Bar- 
tie,  it  is  contended,  being  a  citizen  of  Kentucky,  is  within  the 
saving  beyond  seas. 

The  bill  was  filed  the  6th  December,  1827.  By  the  act  of 
1810,  the  above  act  of  the  Ist  January,  1804,  was  repealed, 
but  its  provisions,  except  twenty-one  years  were  inserted  in 
heu  of  twenty  years,  were  substantially  embodied  in  the  le- 
pealing  act,  and  it  contained  a  special  provision  for  cases 
where  the  previous  statute  had  begun  to  run. 

On  the  25th  February,  1824,  the  above  act  of  1810  was  re* 
pealed,  but  the  same  limitation  was  continued,  and  it  was 
provided  that  actions  barred  under  former  statutes  should  not 
be  maintainable,  but  there  was  no  provision  respecting  cases 
where  the  previous  statutes  had  begun  to  run.  This  act  took 
efiect  the  1st  June,  1824. 

By  an  act  of  1826,  the  previous  acts  of  1824  and  1810  were 
revived  in  all  cases  where  they  had  begun  to  operate. 

As  the  act  of  1824  repealed  all  former  acts  of  limitation 
with  a  saving  only  in  cases  where  the  full  term  of  a  previous 
statute  had  run,  it  follows  that,  unless  the  defendants  can 
bring  their  case  within  the  provisions  of  this  statute,  or  the 
resuscitating  act  of  1826,  the  bar  set  up  under  the  statute  can- 
not be  sustained. 

The  statute  of  1804  took  efiect  the  first  of  May,  and  that  of 
1824  the  first  of  June,  so  that  there  was  one  month  more  than 
the  twenty  years  limitation  fixed  by  the  act  of  1804,  before  it 
was  repealed  by  the  act  of  1824.  Unless,  therefore,  the  stat- 
ute began  to  run  against  the  claim  asserted  by  the  complain- 
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ant  within  one  month  from  the  time  the  act  of  1834  passed,  it 
creates  no  bar  unless  aided  by  the  statute  of  1826. 

When  the  act  of  1804  was.  passed,  Bartle,  it  seems,  was  a 
resident  of  Kentucky,  or  at  least  he  was  not  a  resident  of  the 
state  of  Ohio.  Being  a  non-resident,  he  comes  within  the 
saving  of  the  statute  as  to  persons  beyond  seas,  irnless  he  came 
within  the  state,  which  would  subject  him  to  the  operation  of 
the  statute.  The  time  which  had  elapsed  previous  to  the  ta- 
king effect  of  this  statute,  could  form  no  part  of  the  twenty 
years  required  under  it  to  bar  an  action. 

On  a  careful  examination  of  the  proof  in  this  case,  it  does 
not  appear  that  Bartle  was  in  Cincinnati,  or  in  any  other  part 
of  the  state,  at  any  time  within  the  month  of  May,  1804. 
Since  Yattier's  purchase  and  possession  of  the  property,  it 
seems,  fiom  the  statement  of  Mr.  White,  one  of  the  witnesses, 
he  was  several  times  in  Cincinnati,  but  from  so  general  a 
statement,  the  fitct  cannot  be  inferred  that  he  was  in  Cincinnati 
in  the  m<mth  of  May. 

The  only  time  that  Bartle  is  proved,  specificaUy,  to  have 
been  in  Cincinnati  was,  after  the  purchase  of  the  lot  by  Smith, 
and  while  he  was  digging  the  cellar  for  the  building  he  erected' 
on  the  lot  Within  what  month  or  even  year,  this  cellar  was 
dug,  does  not  clearly  appear.  It  must,  probably,  have  been 
subsequent  to  the  9th  of  July,  1806,  as  that  is  the  date  of 
Smith's  deed  from  Vattier.  No  witness  specifies  the  time  the 
above  improvement  was  commenced.  It  may  have  been 
oommenced  in  1806, 7  or  8. 

If  the  time  above  referred  to,  at  which  Bartle  was  within  the 
Slate  be  less  than  twenty  years  preceding  the  commencement 
of  this  suit,  the  statute  does  not  bar.  The  bill  was  filed  on  tiiie 
6th  day  of  December,  18iS7 ;  consequently  if  the  time  referred 
to  was  not  anterior  to  the  6th  December,  1807,  the  statute  can- 
not operate  against  the  title  of  the  complainant 

If  the  statute  of  1804  had  begun  to  run  by  Bartle's  coming 

into  the  state,  so  that  the  tvr&aty  years  expired  before  the  act 

of  1826  took  effect,  that  act  could  not  constitute  a  bar. 
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By  the  act  of  1824,  the  previous  act  of  1810  was  lepeakd, 
and  no  subsequent  statute  could  so  revive  the  act  of  1810,  and 
the  previous  one  of  1804,  as  to  give  them  the  same  effect  in 
every  respect  as  if  they  had  not  been  repealed.  In  1 S26,  wbea 
the  resuscitating  act  was  passed,  the  statutes  of  1810  and  1804 
had  no  existence,  and  could  have  no  effect,  except  as  to  causes 
of  actions  which  had  become  barred  under  them.  If  Che  action 
had  accrued,  so  that  the  time  of  the  statute  was  completed  be* 
tween  the  time  the  act  of  1810  was  repealed,  and  the  passage 
of  the  resuscitating  act  of  1826,  the  latter  statute  could  not 
operate.  To  give  effect  to  its  provisions  in  this  respect,  would 
recognize  a  power  in  the  legislature  to  bar  an  action,  by  a 
provision  entirely  retrospective  in  its  operation. 

It  would  scarcely  be  contended  that  it  would  be  in  the  poww 
of  the  legislature  to  prevent,  by  special  provision,  the  prose- 
cution of  any  action  for  the  recovery  of  a  right  where  the 
limitation  had  expired  before  the  passage  of  the  act  Such 
acts  must  be  prospective,  although  the  time  within  which  suit 
must  be  brought,  nuty  be  limited  by  legislative  discretion. 

^f,  when  the  act  of  1826  took  effect,  a  part  only  of  the 
statutes  revived  had  run,  it  might  well  be  enforced.  For 
effect  could  be  given  to  it,  under  the  circumstances  of  the 
case ;  and  the  time  the  statutes  of  1804  or  1810  had  to  run 
would  be  the  limitation  imposed  by  the  act  of  1826.  But  m 
all  cases  where  limitation  had  run  before  the  passage  of  the 
act  of  revivor,  no  effect  whatever  can  be  given  to  it.  In  this 
view  of  the  statutes,  and  on  a  fiiilure  of  proof  to  show  that  tfaa 
statute  of  1804,  b^an  to  operate  on  the  title  of  Bartle  in  the 
month  of  May,  1804,  it  is  essential  for  the  defendants  to  show 
that  the  same  act  began  to  run  at  a  time  which  would  fix 
the  expiration  of  the  limitation  of  tw^ity  years,  a  reasonable 
time  after  the  act  (tf  1826  took  effect. 

As  before  remarked,  if  Bartle  was  not  within  the  stale  be- 
fore the  6th  December,  1807,  which  was  twenty  yean  pre- 
ceding the  filing  of  the  bill,  the  pleaof  the  statute  cannot  avail 
the  defendants;  nor  can  it  avail  them,  according  to  the  coi^ 
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gtrucdon  given  to  the  above  statutes,  if  they  show  the  statute 
did  begin  to  operate  prior  to  the  above  day,  unless  they  fix 
llie  time  within  less  than  twenty  years  preceding.the  act  of 
18S6.  This  Umits  the  period  within  which  the  defendants 
must  diow  that  Barde  was  within  the  state  from  a  reasonable 
time,  for  die  operation  of  the  statute  after  Ifae  8th  February, 
1606,  to  the  6th  December,  1807.  This  reasonable  time  must 
be  the  limitation  imposed  by  the  act  of  1826,  connected  with 
die  act  revived,  and  applicable  to  cases  like  the  present.  It 
may  not  be  necessary  for  the  court  to  determine  on  the  reason- 
ableness of  the  time,  unless  the  proof  shall  show  that  Bartle 
was  in  4ie  state  witiiin  the  period  specified. 

The  time  being  fixed,*  the  enquiry  remains  as  to  the  &ct, 
when  did  the  statute  begin  to  operate  agamst  the  title  of  Bar«- 
Ife.  He  was  within  the  state  while  Smith  was  digging  the 
eeilar  on  the  lot  in  controversy,  or  was  about  to  conunence 
digging  it  At  what  time  was  this  ?  The  witnesses  do  not 
specify  the  date.  It  was,  probably,  as  before  remarked,  sub- 
sequent to  the  9th  July,  1806,  but  was  it  anterior  to  the  6th 
])ecendt)er,  1807. 

In  the  argument,  a  reference  was  made  to  the  motion  for 
tlie  expulsion  of  Smith  from  the  Senate  of  the  United  States, 
eomiected  with  other  circumstances,  as  fixing  the  time  the 
above  improvem^it  was  commeaiced. 

It  appears  from  the  statement  of  the  witness  that  Smith  was 
in  Cincumati  when  Bartle  was  present  and  the  cellar  was 
being  dug ;  but  whether  this  was  before  or  after  the  motion 
referred  to  does  not  appear.  On  a  &ct  so  material  as  diis,  it 
IB  somewhat  extraordinary  that  the  evidence  is  so  indefinite. 
The  time  this  cellar  was  dug,  it  would  seem  probable  might 
be  shown  by  the  testimony  of  living  witnesses.  But  the  wit- 
nesses  called  to  testify  have  been  unable  to  fix  the  time  with 
precision,  or  they  have  not  been  examined  as  to  the  fisict  It 
is  incunibent  jon  tiie  defendants  to  fix  the  lame  the  statute 
began  to  operate,  in  order  to  entitle  themselves  to  its  provi* 
MODS.    A  &ct  so  inqportant  cannot  be  inferred  from  slight 
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circumstances^  nor  can  it  be  establidied  on  doubtful  testimony. 

As  it  has  not  been  proTed  that  the  statute  began  to  operate 
within  the  time  specified  so  as  to  constitute  a  bar  to  the  plain- 
tiff's  title,  it  is  unnecessary  to  consider  the  other  grounds 
assumed  in  the  argument  against  the  operation  of  the  statute. 
It  may  be  remarked,  however,  that,  even  in  cases  of  firand 
the  statute  will  begin  to  run  from  the  time  the  fraud  is  dis- 
covered. And  in  such  a  case  the  policy  of  the  statute  is  as 
clearly  in  &vor  of  its  operation  as  under  any  other  circum- 
stances. 

If  it  be  important  in  ordinary  cases,  that  the  fiicts  should  be 
investigated  and  the  controversy  settled  within  the  limitation 
fixed  by  the  statute;  it  is  not  less  so,  when  fraud  has  been 
committed,  that  £Bu;ts  which  constitute  the  fraud  Ghould  be  in- 
vestigated while  they  remain  in  the  recollection  of  witnesses. 

The  lapse  of  time  insisted  on  by  the  defendants'  counsel 
remaiDS  to  be  considered.  On  this  ground  most  reliance  was 
placed  in  the  argument 

On  the  part  of  the  complainant,  it  is  contended  that  lapse 
of  time  cannot  operate  against  the  title  he  sets  up,  because 
Bartle  was  not  a  citizen  of  the  state,  and  lapse  of  time  can 
only  operate  in  cases  where  the  statute  of  limitations  applies: 
and  because  Vattier  was  a  purchaser  with  notice  and  was 
guilty  of  fraud  in  procuring  the  legal  title;  and  that  each  pur- 
chaser, down  to  the  present  owners  had  notice  of  Bartle's 
daim. 

It  is  a  well  settled  principle,  that  effect  will  be  given  to  the 
statute  of  limitations  in  equity  the  same  as  at  law. 

At  first  this  rule  was  controverted  and  afterwards  firecfuently 
evaded,  on  the  ground  of  implied  trusts,  but  the  modem  deci- 
sions have  sustained  the  principles  as  above  stated. 

The  position  assumed  by  the  complainant's  counsel,  ibsX 
lapse  of  time  can  only  operate  where  the  statute  applies,  is 
not  sustained  by  authority.  "At  all  times  courts  of  equity, 
have,  upon  general  principles  of  their  own,  even  where  there 
was  no  statutable  bar,  refused  relief  to  stale  demands,  where 
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the  party  has  slept  upon  his  rights  and  acquiesced  for  a  great 
length  of  time/'  This  doctrine  is  fully  sustained  in  the  case 
of  die  Marquis  of  Chaimondtky  v.  Lord  Clinton,  2  Jacob 
and  Walker  1, 138  to  152. 

In  the  case  of  Tbwnsendr.  Thumsend,  1  Brown,  551,  the 
court^  on  possession  of  thirty  years  by  the  defendants,  presu- 
med that  the  settlement  under  which  the  complainant  claimed 
was  volimtary  and  dismissed  the  bill.  And  in  the  case  of 
Aulrew  t.  Wrigley,  4  Brown,  where  an  executor  had  sold 
the  testator's  term  specifically  devised,  under  strong  circum- 
Maoces  of  fraud,  Loid  Thurlow  refused  relief  from  the  lapse 
of  time,  although  his  decision  would  have  been  different  if  an 
earlier  application  had  been  made.  The  same  principle  was 
acted  on  in  the  case  of  Morat  y.  Royal^  12  Yes.  373,  and 
also  in  the  ease  oi  Bedford  ar^  others  v.  Wadej  17  Ves.  86. 
Lord  Kenyon  in  this  last  case  says,  <^  Courts  of  equity  by  their 
own  rules  independently  of  any  statutes  of  limitation,  give 
great  effect  to  length  of  time,  and  they  refer  frequently  to  the 
statutes  of  limitation  for  no  other  purpose  than  as  furnishing 
a  convenient  measure  for  the  length  of  time  that  ought  to  ope- 
rate as  a  bar  in  equity  to  any  particular  demand.''  Smith  v. 
Clay^  3  Bro.  Ch.  Rep.  640.  Bond  v.  Hopkins,  1  Sch.  and 
Lefr.  413, 428.  Stackhouse  v.  Bamston,  10  Yes.  466,  467. 
Kane  ▼.  Bloodgood,  1  John.  Ch.  R.  93. 

In  the  case  of  Bonney  v.  Redgard,  1  Con.  Chan.  Cases  145, 
relief  was  veAised  from  the  lapse  of  time,  though  from  the  face 
of  the  assignment,  fraud  was  apparent  And  in  a  later  case 
of  Blennerhasset  v.  Day,  Ball  and  Beatty,  104,  it  was  deci- 
ded tfaRt,  <<  where  the  facts  constituting  fraud,-are  in  the  knowl- 
edge of  the  party,  and  he  lies  for  nearly  tw'enty^ve  years,  he 
cannot  get  relie£" 

This  doctrine  is  illustrated  with  consummate  ability  by  that 
disdnguished  Judge,  Lord  Reddesdale,  in  the  case  of  Hfivenr 
don  V.  Lord  Jlnnesley,  2  Schoals  and  Lefray,  608.  And  in 
ibe  case  of  Gregory  v.  Gregory j  Cooper's  Reports,  201,  <' where 
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tl\e  time  was  only  eighteen  years  and  the  case  on  the  merits 
favorable  for  relief,  yet  it  was  refiised." 

The  Supreme  Court  have  decided  in  9th  Wheat  489,  that 
<<  where  no  interest  has  been  paid,  and  the  mortgagee  has 
been  in  possession  of  the  mortgaged  premises  for  twenty 
years,  and  no  special  circumstances  being  shown,  the  mortga- 
gor is  barred  from  the  equity  of  redemption.'' 

And  so  where  the  mortgagor  has  remained  in  possession 
for  the  same  term,  without  the  payment  of  interest  or  an  ac- 
knowledgment that  the  mortgage  is  still  existing,  he  may  rely 
on  the  lapse  of  time  against  a  bill  to  foreclose,  and  the  comt 
will  presume  the  money  paid. 

It  will  be  perceived,  from  these  cases,  that  the  lapse  of  time» 
connected  with  an  adverse  possession,  which  may  close  the 
door  of  a  court  of  equity,  does  not  necessarily  depend  upon  a 
statute  of  limitation. 

In  the.state  of  Tennessee,  the  limitation  within  which  the 
action  of  ejectment  must  be  brought  is  five  years,  and  in  Ken* 
tucky  seven.  Would  it  be  contended  that,  by  analogy  to 
these  statutes,  a  title  might  be  presumed  where  an  uninter* 
rupted  adverse  possession  had  been  proved  for  the  terms  spe- 
cified? 

Such  a  presumption  arises  under  the  common  law,  in  many 
cases,  after  the  lapse  of  twenty  years,  and,  under  peculiar  cir- 
cumstances in  a  shorter  period. 

Vattier  procured  a  deed  for  the  lot,  and  enteiad.into  posses- 
sion of  it,  in  J  797.  Previous  to  this  purchase,  for  some  years, 
it  had  been  in  the  possession  of  Barr.  In  his  answer  Vattier 
denies  that  he  had  any  knowledge  of  Bartle's  claim^  He 
states  that  he  neyer  heard  of  the  mortgage  until  after  the 
commencement  of  this  suit  Are  these  allegatioDS  of  the 
answer  contradicted  by  two  witnesses,  or  by  one  witness  and 
strong  circumstances? 

Fowler,  one  of  the  witnesses,  states  that,  on  his  asldng  Vat^ 
tier  what  he  would  do  with  Bartle's  claim,  a  short  time  after 
he  made  the  purchase,  he  replied  that  he  had  examined  and 
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found  that  Bartle  had  no  deed  for  the  house  and  lot,  on  which 
he  went  to  Lexington,  and  puidbased  Barr's  claun.  This  is 
the  only  witness  that  proves  that  Yattier  had  any  notice  of 
Bartle's  claim  before  the  purdiase  was  made. 

It  seems  the  house  was  called  Bmrtle's,  either  on  account  of 
his  claim  to  the  property,  or  £rom  the  circumstances  of  its 
having  been  built  by  him'and  others.  Periiaps  from  a  float- , 
ii^  rumor  of  his  right,  Yattier  may  have  been  induced  to 
make  the  examination  he  did  make  to  see  if  Bartle  had  any 
title  to  the  premises.  He  found  nothing  to  show  a  color  of 
title  in  Bartle.  Nor  does  it  seem  that  he  could  have  been  suc- 
cessful in  ascertaining  the  nature  of  this  title  as  set  up  by 
the  complainant,  except  by  appUcation  to  Bartle  himself  or  to 
Barr.  He  did  apply  to  Barr,  and  purchased  the  property 
from  him  at  its  full  value.  There  is  no  pretence  that  Yattier 
did  not  pay  an  adequate  considemtion  for  this  lot  What 
land  o{  notice  will  affect  the  conaci^ice  of  the  purchaser? 
Floating  rumor  is  not  sufSdent,  nor  a  notice  by  one  who  has 
no  interest  in  the  property.  1  Story's  Eq.  389.  Jolland  v. 
Stainbridgej  3  Yes.  478.    Sug.  on  Yend.  Chap.  17. 

But  if  the  statements  of  this  witness  were  sufficiently  expli- 
cit to  show  a  notice  of  Bartle's  title,  still  it  is  but  one  witness 
JB  contradiction  of  the  answer.  If  the  notice  be  not  estabUdied, 
the  circumstances  of  Yattier 's  obtaining  the  deed  from  Symmes 
dses  not  show  fraud.  Aside  from  the  motive,  the  obtain- 
ment  of  the  Ased  was  an  act  done  in  good  frdth.  Symmes 
compelled  him  to  pay  fifteen  pounds  under  the  pretence  that 
that  sum  was  due  from  Bartle  for  the  lot  If  Symmes  acted 
ftirly  m  iStns  transaction,  the  payment. of  this  money  goes 
strongly  to  refute  the  &ct  insisted  on,  by  the  complainant,  that 
this  was  a  donation  lot  But  if  Synunes  acted  unfairly  in  ex- 
acting this  sum,  it  affords  no  presumption  against  Yattier; 
jfor  he  might  have  preferred  paying  the  sum  to  a  legal  contro- 
versy. 

It  seems  he  received  no  written  evidence  of  title  from  Barr, 
bat  Symmes  gave  him  an  obligation  for  the  deed. 


IM  OHIO, 


Some  of  Ihe  witaesses  refer  to  a  controrersy  between  Ban 
and  Symmes  respeoting  the  title;  and  it  eeoms  Ibis  eontroyer- 
ay  was  adjusted  at  the  time  of  Vattier's  pwcfaase.  If  V attier 
could  be  considered  as  a  puichaaer  wiliioat  notioey  the  titk  to 
the  subsequent  purchasers  is  not  afedad  by  any  notice, 
tiiou^  clearly  proved.  The  suiBBoiaiicy  of  the  notjoe^  as 
prored  against  SaiAy  I^att  and  Hub  iBank  isdeued. 

Without  going  into  a  fecial  investigation  of  the  &cts  in 
regard  to  these  notioes,  or  of  the  principleB  of  law  wiudi  ap- 
ply,  we  feel  ourselves  eequiied  ito  consider  the  question  of 
lapse  of  time,  conneeled  with  all  tte  ^aionmstances  of  the 


In  1790  or  3,  Bantook  possession  of  this  lot  He  wwsuo- 
ceeded  by  Vattier  in  1997,  whose  possession  was  clearly  ad> 
verse  ashas  been  the  possession  and  daim  of  •every  subsequent 
bolder  of  the  properly,  doipn  to  this  d»y.  Bertie  resided  m 
Newspoort,  Kentucky,  fcnr  several  years,  within  full  view  of  the 
property.  This  resideDce  mig^t  shield  him  from  die  op»ation 
of  the  statute  so  long  as  he  ibmained  without  the  limits  of 
Ohio.  But  does  it  afford  an  eqnal  protection  against  the  lapse 
of  time,  in  the  point  of  view  under  oonsMeration.  Shall  the 
same  importance  be  given  to  a  mathematical  line  in  one  case 
as  in  the  other.  This  statute  can  «nly  operate  within  the 
Umits  of  the  sovereignty  as  construed  •by  the  courts;  conse- 
quently, it  cannot  affect  ttie  interest  of  one  who  is  beyoad  ssaa, 
or  without  the  limits  of  the  sovereignty. 

The  legislature  have  undoubtedly  the  power  to  bar  tiie  n^o^ 
of  non-residents  in  the  tribunals  of  dw  state,  but  they  have 
not  done  so  in  the  statute  referred  to. 

Lapse  of  time  when  omsidered  as  a  rule  in  equity,  rests 
upon  a  different  principle.  It  is  not  founded  upon  statutory 
provisions,  though  the  statute  of  limitations  may  be  referred 
to  as  fixing  a  reasonable  time  for  its  operation.  The  rule  is 
applied,  by  the  courts,  on  a  broad  view  of  all  the  circumstan- 
ces of  the  case.  It  does  not  depend  upon  an  arbitrary  exer- 
cise of  power  by  the  court;  but  like  other  principles,  it  muat 
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be  applied  to  the  factsof  the  case,  as  they  may  be  found  in  the 
judgment  of  the  court.  If  the  rule  be  varied,  it  is  because  the 
circumstances  of  the  case  are  different  Under  some  circum- 
stances, an  uninterrupted  adverse  possession  for  twenty  or  a 
less  number  of  years,  may  afford  as  strong  presumption  of  title 
as  a  much  longer  period  under  different  circumstances. 

From  the  time  Bartle  relinquished  the  possession  of  this 
property,  in  1792  or  3,  he  has  not  assumed  to  exercise  any 
acts  of  ownership  over  it,  or  made  claim  of  title  except  in  one 
instance,  when  Smith  was  about  digging  his  eellar;  and  in 
another,  when  a  proposition  was  made  to  Piatt  to  relinquish 
die  title,  if  a  certain  amoimt  of  rent  was  paid. 

Here  is  a  lapse  of  time  exceeding  thirty  years,  during  which 
time  great  improvements  were  made  on  the  property.  Its 
value  is  greatly  enhanced.  It  has  been  transmitted  through 
various  hands.  Still  the  daim  of  Bartle  remains  dormant 
He  lives  in  view  of  the  property,  or  at  most,  within  a  few 
miles  of  it  Whedier  this  distance  ofa  few  hundred  yards  or 
a  few  miles,  be  m  a  direction  out  of  the  state  or  in  it,  cannot 
be  material.  He  is  poor,  but  does  this  exempt  him  from  the 
use  of  ordinary  vigilance.  Does  the  law  fix  one  rule  for  the 
ikh  and  another  for  the  poor.  Poverty  is  a  circumstance, 
and,  sometimes  a  misfortune,  but  it  cannot  alter  the  rule  of 
projNUty. 

Oonld  Bartle  have  been  ignorant  that  Vattier  claimed  the 
|roperty?  His  possession,  his  acts  of  ownership,  the  record 
cf  fab  title,  evidenced  to  the  world  his  claim  to  the  property. 

This  property,  worth  about  six  or  eight  hundred  dollars 
when  Bwie  relinquished  it,  is  now,  with  its  improvements, 
worth  seventy  or  eighty  thousand  dollars.  Has  not  Bartle 
slept  upon  his  rights.  In  failing  for  so  great  a  length  of  time 
to  adopt  any  means  for  the  legal  adjustment  of  his  claim,  has 
he  not  acquiesced  in  the  adverse  claims  accompanied  with 
possessioa 

If  the  equity  set  up  by  the  complainant  were  to  be  sustain* 
ed,  and  not  only  the  title  to  the  property  decreed  to  him,  as 
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prayed  in  his  bill,  bnt  the  rants  and  profits,  7oald  not  thi 
phncipte  shako  ttie  •ecurity  of  titloB  to  nal  estate?  Thue 
wonld  be  ground  of  alaim  to  hoklsn  of  nieh  piopMty  that 
aomeHlnmberii^eqaity,  which  had  not  sees  the  ii^  few  manr 
yeara,  bat  about  which  nimon  may  han  boen  cureulatsd, 
ni%ht  be  ediibited  to  the  destraction  of  dwir  tiUs. 

In  no  B«i8e  could  Vattier  be  «onstdei«d  na  the  teoiaot  of 
BarUe.  His  Ic^  titla  was  adrerae  from  its  otmimeneraieiil 
He  oBTer  acknowledged  Baitle's  title  ui  any  fbnn.  If  he  bad 
even  eotered  as  hii  tenant,  under  the  deeisitMi  of  the  Sapiems 
Contt,  Williaon  r.  fFatkina,  S  Fetar^  44,  the  asawtios  of  hia 
own  right  to  the  property,  and  a  denial  by  hiais^  and  thoae 
who  claim  nnder  him,  of  the  ri^t  of  Baitlo,  would  give  him 
or  them  the  benefit  of  the  statute  of  limitatJona,  by  fVOTing  that 
Bartle  had  eome  within  the  state. 

On  the  view  of  the  ease  we  have  taken,  lookin^at  the  doubt 
and  uncertainty  of  the  equity  set  up,  at  the  lapse  of  time,  con^ 
nected  w^  all  the  fiids  of  the  case,  a  ssoae  of  duty  compel 
us  to  say  that  the  complainant  has  fiuled  to  estaUiA  aa  eqinty 
wliicb  would  authorize  us  to  Test  in  him  ti 
statute  would  bai  the  special  rdief  piayed 

Tbe  biU  must  be  dismissed  at  the  costs  o 

This  case  was  taken  by  appeal  to  the  Saj 
this  dwree  was  affirmed.    ^Peters,  405. 
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Sarah  and  Gsorge  Carbikoton^s  HiiRSy 
Samurl  Brrzh's  et  ai.. 

A  pnol  eoDtnct  in  Yiigiiiia,  in  1787,  ftir  laiid  m  Kentucky,  mhae  tlie  eonride- 

latkm  was  pud,  WM  aol  Yoid  by  Uie  itMiito  of  fiaadi. 
Tbt  ConrtB  of  Ynginia  wgictionfBd  the  contract  and  decveed  a  eoiiveyance,  Hm 

T^aodor  baoig  a  rmadnnt  of  Uiat  ftatob 
In  t  soit  against  an  infimt,  a  notice  ahoold  be  served  on  him,  and  a  goaidian  ad 

Hem  ifpoinfed  by  Ifae  Court 
BMk  aa  ftr  aa  the  proeeadiBg  ia  only  eonaideied  as  haying  been  exandned  by  die 

party,  and  aiMed  notice  of  the  tHk  sawrtad,  it  ia  net  inqwitant  that  the  pro* 

eaading  ahoold  be  atrictfj  rsgoiv* 
Xliat  nUch  pgto  the  party  on  enqniiy,  is  notioe;  bat,  in  this  caae  the  notice  ia 

acbnittecw 
A  deeree  ia  Yiighiia  cannot  operate  on  the  title  to  land  in  Kentucky.    But  haT- 

ilf  Joiisdielien  of  the  peiaon,  tiie  Conrt  may  enftrce  its  decree.    Thestatuteof 

fiiada  la  KiaitaAy,  cannot  operate  on  a  contract  made  befon  tiie  adoption  of 


A  volpiiingr  afpeaianoe  after  the  renval  of  a  aoit,  ia  a  waiver  of  process.    The 
AiBliina  «f  l£s  pmdent  applies  only  where  the  Gonrt  has  jurisdiction  over  the 


This  case  wbs  argued  by  JIfr.  ffickliffe,  for  the  complain- 
ants^  and  by  A&*.  Munroe,  for  the  defendants. 


OPINION  OF  THE  COUKT. 


This  biU  has  been  filed  to  obtain  a  legal  title  to  certain  tracts 

of  land  clauned  by  the  defendants. 

The  <M>iq)lainantB  allege  tiiat  at  October  term,  1817,  in  the 

oonnty  Court  of  Halifax  county,  in  die  state  of  Virginia,  Sarah 
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Carrington,  the  oomplainaiit,  as  devisee  of  her  husband,  George 
Carrington,  obtained  a  final  decree  against  John  R.  Williams, 
heir  at  lav  of  John  Williams,  deceased,  for  a  conveyance  of 
all  the  interest  which  was  vested  in  him,  as  heir  at  law,  to 
John  Williams,  for  all  the  military  lands  held  by  him  in  the 
state  of  Kentucky.  That  the  following  tracts  were  embraced 
by  this  decree,  to  wit:  one  survey  of  a  thousand  acres  in  the 
county  of  Adair,  near  the  town  of  Columbia,  number  158. 
Three  hundred  and  fifty  acres  on  Beaver  creek,  in  the  county 
of  Warren,  No.  155.  Five  hundred  acres  situated  on  the 
same  creek,  9^o.  227.  One  thousand  acres  South  of  the  Ten^ 
nessee  river,  near  the  Iron  banks,  and  one  other  thousand 
acres  adjoining  the  lands  of  Grerault 

For  the  title  of  these  tracts  of  land  the  complainant  states, 
her  testator,  in  May,  1803,  in  the  same  Court,  obtained  a  de- 
cree against  the  said  John  R.  Williams,  who  was  then  an  in- 
fant, and  that  his  guardian  should  make  the  conveyance. 
That  in  virtue  of  said  decree,  John  B.  Scott,  as  guardian,  trans- 
ferred to  her  testator  the  title  to  said  lands,  lliat  afterwards, 
on  the  18th  March,  1820,  John  R.  Williams  having  arrived  at 
full  age,  executed  deeds  in  due  form  for  the  above  tracts  of 
land. 

The  bill  further  states,  that  after  Williams  had  arrived  %X 
full  age,  he  took  an  appeal  from  the  decree  above  stated,  to 
the  Superior  Court  of  Chancery,  which  affirmed  the  decree  of 
the  inferior  Court    That  with  a  full  knowledge  of  the  ^om- 
plainants'  claim,  the  defendants  purchased  the  lands  alwnre 
described  of  John  R.  Williams,  and  received  from  Mu^uch 
conveyance  as  he  was  able  to  make  for  the  same ;  tad  that  for 
a  part  of  the  land  the  legal  title  is  vested  in  the  defendants, 
and  for  a  part  they  hold  an  apparent  equitable  title.     And  the 
complainants  pray  that  the  proper  officer  may  be  enjoined 
firom  issuing  patents  for  the  lands  unpatented,  and  that  the 
Court  would  decree  a  conveyance  of  all  title  to  the  above 
lands,  both  legal  and  equitable,  which  may  be  vested  in  the 
defendants,  to  the  complainants. 
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Sanh  and  George  Canington't  hein  9.  ktamuel  BnatB,  et  ah 

William  Caldwell,  in  his  answer,  states  that  he  purchased 
^tfae  thousand  acres  of  land  charged  in  the  bill  as  lying  in  Adair 
county,  firom  John  R.  Williams,  for  a  full  consideration,  and 
received  an  assignment  of  the  plat  and  certificate,  and  that  on 
tiia  12th  September,  1816,  he  obtained  a  patent  for  the  same. 
He  admits  that  before  he  made  this  purchase,  he  had  been 
informed  of  the  claim  set  up  by  the  complainant  for  the  land, 
bat  alleged  that  on  enquiry,  he  beUeved  it  was  not  valid,  as 
the  contract  existed  only  in  parol,  and  could  not,  therefore,  be 
enforced. 

He  states  that  in  the  year  1818,  he,  Samuel  Brents  and 
Isaac  Caldwell,  purchased  from  John  R.  Williams  the  two 
thousand  acre  tracts  of  land  named  in  the  bill,  west  of  the 
Tennessee  river,  and  paid  for  them  or  agreed  to  pay  a  valua- 
ble consideration;  and  he  denies  that  he  had  any  other  notice 
of  the  claim  of  the  complainants,except  as  above  stated.  And 
be  alleges  that  the  deed  firom  John  R.  Williams  stated  in  the 
bill|  was  obtained  by  the  complainants  through  firaud  and  op- 
pression, by  imprisoning  the  said  Williams  under  the  decree 
of  tfie  Court  referred  to. 

Isaac  Caldwell,  in  his  separate  answer,  admits  the  purchase 
of  the  two  thousand  acre  tracts,  in  connection  with  Brents  and 
William  Caldwell,  for  which  he  paid  or  agreed  to  pay  a  valu- 
able and  adequate  consideration.  That  before  he  made  the 
pufchase,  he  examined  the  decree  against  Williams,  entered 
by  the  county  Court  of  HalijGgix  in  1803 ;  and  on  taking  the 
audvkeof  several  co#isellors,  he  was  induced  to  make  the 
purchase,  iHider  the  full  belief  that  the  decree  could  not  operate 
Tipon  the  title,  or  prevent  the  defendant,  Williams,  from  ma- 
iding a  valid  conveyance  of  his  right. 

He  alleges  that  the  deed  set  up  by  the  complainants,  was  no 
made  by  Williams  under  the  decree  obtained  against  him,  but 
^was  obtained  firom  him  firaudulently,  through  the  procurement 
of  the  eomiriainants. 

In^his  answer,  Samuel  Brents  states,  that  in  August,  1815, 
and  5th  January,  1818,  he  entered  into  contracts  with  Wit 
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8anh  and  Geoiige  Canrngton's  ban  «.  Samuel 'BnolBy  ct  aL 

liams  for  eight  hundred  and  fifty  acres  of  the  land  in  contro- 
rersy,  for  which  he  paid  a  valuable  consideration,  and  of* 
which  he  is  now  in  possession.  He  admits  that  in  company 
with  his  co-defendants,  he  purchased  the  two  thousand  acres 
described.  That  before  his  purchases  he  had  notice  of  the 
claim  of  Carrington;  but  as  he  considered  it  to  be  under  an 
illegal  and  void  contract,  he  did  not  regard  it,  nor  the  proceed* 
ings  of  the  Virginia  Court  referred  to ;  as  that  Court  could  give 
no  decree  which  could  operate  on  the  lands  in^tfae  stale  of 
Kentucky. 

All  the  defendants  deny  that  any  binding  contract  was  ever 
made  by  John  Williams,  the  ancestor  of  John  R.  Willianis,  far 
the  sale  of  the  lands  in  controversy  to  Carrington ;  and  also 
deny  that  the  decrees  in  Virginia,  under  the  circumstanced, 
embarrass  their  title ;  and  they  set  up  as  a  bar  to  the  com- 
plainants' claim,  the  statute  of  frauds  and  perjuries. 

In  support  of  the  bill,  several  records  of  the  proceedings  of 
the  county  court  of  Halifax,  and  of  the  Superior  Couft  of 
Chancery  for  the  L3rnGhburg  district,  are  read  in  evidence. 

The  first  one  contains  a  proceeding  in  Chancery  before  the 
County  Court  of  Halifax,  in  which  the  testator  of  the  complain- 
ants was  plaintiff,  and  John  R.  Williams,  by  his  guardian  was 
made  defendant,  and  a  final  decree  was  entered  against  ^tiie 
defendant,  that  he  should  transfer  by  his  guardian,  to  the 
complainant,  the  right  descended  to  him  from  his  anoeiltor,  to 
the  lands  in  dispute. 

The  second  shows  a  proceeding  in  Cbmcery  by  SaaJi'Cai^ 
rington,  the  devisee  of  her  husband  George,  deceased,  setting 
forth  the  original  contract  against  John  R.  Williams,  heir  at 
law  of  his  father,  John  Williams. 

In  this  second  bill  a  reference  is  made  to  the  first  suit  and 
ttie  proceedings  therein  are  made  a  part  of  the  second  suit. 

To  this  bill,  (he  defendant  having  arrived  at  full  age,  filed 
his  answer,  and  at  October  term,  1817,  on  a  hearing  of  the 
bill,  answer  examinations  of  witnesses;  and  also  the  bill  an- 
swer exatninations  of  witnesses,  in  the  former  cause,  a  find 
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&ec^  was  entered  ^ibaX  the  defendant  should  forthwith  a^nign 
to  the  plaintifi^  in  a  proper  and  legal  manner,  the  survey  and 
otber  title  papers  in  the  original  bill  mentioned,  so  as  to  enable 
the  plaintiff  to  obtain  patents  in  her  own  name  for  the  knds 
in  the  bill  mentioned" 

From  this  decree  an  appeal  was  taken  to  the  Superior  Court 
of  Chancery  for  the  Lynchburg  district,  and  the  19th  May, 
1618,  the  decree  of  the  inferior  court,  was  in  all  things  af- 
inned. 

On  the  19th  October,  1819,  the  complainant  again  filed  her 
bill  in  the  Superior  Court  of  Chancery  for  the  Lynchburg  di^ 
trict,  setting  forth  that  during  the  pendency  of  the  former  suit, 
the  defendant,  John  R.  Williams  had  obtained  patents  for  the 
land  embraced  by  the  decree,  and  on  demand  refused  to  con- 
Tey  the  title  to  the  complainant,  &c  And  at  term  1820,  the 
Court  decreed  that  the  defendant  <^  by  proper  deeds,  convey 
to  the  plaintiff  in  fee  sunple,  the  several  tracts  of  land  in  the 
hill  mentioQed,  with  warranty  against  himself  and  his  beira, 
and  aU  persons  claiming  under  him." 

In  puisuaooe  of  this  decree,  Williams  executed  a  convey^ 
•nee  the  18th  ^aich,  18S0. 

The  contract  between  Williams  and  William  Caldwell,  for 
one  thousand  acres  in  Adair  county,  is  in  evidence,  and  bears 
dale  the  aoth  August,  1815.  In  this  agreement  there  is  the 
fi>llowing  condition:  ^'and  the  said  WilUams  agrees  that  said 
Caldwell  shall  not  be  boimd  to  pay  any  further  part  of  the 
consideration  aforesaid,  except  what  is  this  day  paid,  until  he 
the  said.  Williams,  sIirII  settle  the  dispute  between  himself  and 
the  heirs  and  representatives  of  George  Carrington,  deceased, 
concerning  the  title  of  said  land,  and  shall  procure  a  clear  title 
to  the  said  land  in  his  own  name,  and  transfer  the  same  to  the 
aaid  Caldwell,  as  set  forth  in  the  agreement" 

On  the  same  day  Williams  entered  into  a  written  agreement 
by  which  he  bound  himself,  whenever  called  on,  if  the  daim 
of  the  said  Carrington  is  not  settled  and  removed  from  the 
land^  to  take  such  step  for  the  security  of  the  said  William 
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Caldwell,  as  himself  and  his  agent  may  think  best;  as  it  iathe 
£dr  undeistandiag  of  the  contract,  that  in  case  the  said  land 
diould  be  taken  fix)m  the  said  Caldwell,  his  heiis,  &c  that  the 
purchase  money  with  interest  is  to  be  refunded." 

The  agreement  between  Williams,  William  and  Isaac  Cald- 
well, and  Samuel  Brents,  bears  date  the  6th  January,  1818 ; 
and  in  which  Williams  bound  himself  <<to  use  due  diligence 
in  having  extinguished  and  quieted  the  claims  of  George  Car- 
rington's  heirs,  &c.  and  the  consideration  was  to  be  paid  so 
soon  as  the  above  claims  should  be  extinguished,  and  the  said 
Williams  was  able  to  make  a  good  title." 

In  May,  1817,  Isaac  Caldwell  wrote  a  letter  to  John  R. 
Williams,  from  which  it  appears  he  had  arrived  from  V irgima 
a  short  time  before,  and  that  while  there  he  made  arrange- 
ments for  the  frurther  prosecution  of  the  suit  against  Williams, 
with  the  view  of  reversing  the  decree;  and  in  a  postscnpt  he 
says  ^use  all  diligence  in  your  power  to  push  the  cause  to  a 
speedy  and  successful  termination,  that  you  may  get  your 
money,  and  we  all  rest  in  peace." 

On  the  7th  November  following,  Caldwell  again  wrote  to 
Williams,  urging  him  to  prosecute  an  appeal,  or  writ  of  error 
to  reverse  the  decree  against  him,  and  expressing  a  decided 
opinion  that  it  was  erroneous;  and  he  advises  Williams  by  no 
means  to  execute  the  decree.  That  if  he  should  avoid  doing 
this,  he  might  secure  to  himself  almost  a  fortune,  whereas,  if 
he  were  to  execute  the  decree  he  would  be  answerable  for 
the  money  he  had  received. 

The  will  of  George  Carrington,  duly  Wthenticated,  is  exhi- 
bited in  evidence,  by  the  complainant,  from  which  it  appeals 
that  the  complainant  is  his  sole  devisee. 

Sarah  Carrington,  the  complainant,  died  after  Isaac  Caldwell 
filed  his  answer,  and  he  has  not  answered  the  bill  of  revivor, 
which  was  filed  by  her  legal  representatives.  No  subpoena 
seems  to  have  been  served  upon  him,  but  publication  has  oeen 
made  as  a  substitute  for  the  process. 

It  is  objected  that  this  proceeding  is  irregular  and  that  the 
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biB,  as  against  Isaac  Caldwell,  must  be  dismissed.  No  rule 
of  practice,  it  is  contended,  has  authorized  ^ch  a  procedure, 
nor  is  it  authorized  by  any  statute  of  the  state,  if  such  statute 
could  regulate  the  practice  of  this  court. 

The  object  in  giving  notice  to  a  defendant  of  the  revival  of  a 
suit  is  to  procure  his  appearance.  If  after  the  filing  of  the  bill 
of  revivor  there  be  a  voluntary  appearance,  the  object  is 
attained ;  and  it  would  seem  not  to  be  essential  that  process 
should  be  served  on  .him  to  compel  him  to  do  that  which  he 
has  already  done. 

No  new&cts  are  alleged  in  the  bill  of  revivor,  as  it  regards 
the  merits  of  the  controversy,  and  if  in  any  such  case  the  an- 
swer of  the  defendant  be  necessary,  it  can  only  be  so  to  contro- 
rert  the  rig^t  of  those  in  whose  name  the  bill  of  revivor  is 
filed 

In  this  case  the  devisees  of  Sarah  Carrington  are  identified 
by  legal  proof,  and  the  defendant  Isaac  Caldwell  appears  by 
bis  counsel,  and  the  whole  merits  of  the  case  are  investigated. 
It  would  seem  therefore  that  the  purposes  of  justice  are  an- 
swered, and  by  no  possibihty  can  any  injury  result  to  the 
defendant  by  considering  his  voluntary  appearance  as  a 
waiver  of  process  under  the  bill  of  revivor. 

An  objection  is  ui^ed  against  the  right  to  a  decree  on  this 
bill,  oa  the  ground  that  tte  defendants  claim  under  distinct 
titles  and  therefore  they  cannot  be  united  in  one  suit. 

This  would  be  a  fatal  objection  if  it  were  not  obviated  by  a 
statutary  provision  of  this  state.  Under  this  statute  the  com- 
plainant may  file  his  bill  against  several  defendants,  though 
Aey  daiyi  under  distinct  titles,  and  have  no  common  interest 
in  the  land  in  controversy. 

The  right  of  the  complainants  to  a  decree  is  mainly  rested 

upon  the  proceedings  in  chancery,  and  the  deed  which  was 

executed  by  WilUams  under  those  proceedings.    No  attempt 

is  made  to  establish  the  original  contract  between  Greorge  Car- 

ringtoa  and  John  Williams,  by  proof  beyond  what  was  before 
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the  chancery  courts  in  yirgmia,  and  which  is  certified  in  the 
records  used  in  evidence. 

By  this  evidence  the  original  contract  was  made  in  1787  or 
1788.  Paul  Garrington,  the  &ther  of  6eorge,  owned  a  tnet 
of  land  in  the  county  of  Halifax,  Virginia,  called  Dry  Branch, 
containing  five  hundred  and  ninety-six  acres ;  the  whole  of 
which,  at  the  close  of  the  revolutionary  war  he  gave  to  his 
son  George,  put  him  in  possession,  delivered  to  him  the  title 
papers  and  directed  him  to  prepare  a  deed.  In  1787  or  1788, 
Paul  Carrington,  at  the  instance  of  his  son  George,  conveyed 
the  above  land  to  John  Williams ;  in  exchange  for  his  military 
lands  in  Kentucky.  Williams  afterwards  sold  the  Dry  Branch 
tract  to  Camp  for  four  hundred  pounds. 

This  was  the  original  contract,  as  is  satisfactorily  proved  by 
the  evidence.  In  behalf  of  the  defendants  it  is  contended, 
that  the  doctrine  of  lis  pendens  has  no  appUcation  in  the  pre- 
sent case.  That  although  the  defendants  may  have  had  notice 
of  the  pendency  and  determination  of  the  first  suit,  brought 
by  Carrington  in  Halifisuc  county,  it  can-have  no  effect  to  pre- 
judice their  rights  subsequently  acquired. 

This  suit  it  is  alleged  was  a  nullity,  as  it  was  brought  against 
John  R.  Williams,  while  he  was  an  infant,  and  no  guardian 
ad  litem  was  appointed,  to  defend  the  suit  That  his  modier 
who  filed  an  answer  as  his  guardian  was  not  authorized  to 
defend,  not  having  been  appointed  for  that  purpose  by  the 
court ;  and  that  she  was  substituted  for  John  B.  Scott,  who 
also  answered,  and  against  whom  the  decree  was  entered. 
That  as  it  does  not  appear  that  he  was  the  guardian  of  the 
defendant  or  authoriz^  to  appear  for  him,  by  appointoent  of 
the  court,  both  the  decree  which  was  entered  in  the  case  and 
the  consequent  transfer  by  him,  of  the  plats  and  certificates 
for  the  land  in  controversy  are  void ;  and  had  no  effect  to  pre* 
jvdice  the  right  of  the  infant,  or  to  charge  the  defendants  who 
afterwards  purchased,  with  notice. 

It  does  not  appear  that  in  the  above  suit,  process  was  served. 
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on  the  iDluit,  nor  that  the  guardian  ad  litem  was  appointed 
by  the  court,  and  for  these  emissions  or  errors  in  the  proceeds 
ings  the  decree  might  be  reversed,  by  an  appellate  court ;  but 
when  the  decree  isu^  as  matter  of  evidence,  it  camiot  be 
disregarded  or  treated  as  a  nullity.  Much  may  be  presumed  ' 
in  ftvor  of  the  pA)ceedings  of  a  court,  regularly  constituted 
and  which  exercises  a  general  jurisdiction;  and  especially  after 
the  lapse  of  many  years. 

But  this  point  does  not  seem  to  be  material  in  the  present 
enquiry.  Whether  the  proceedings  in  the  first  suit  were  per-* 
fectly  regular  or  not ;  whether  they  were  erroneous  or  not, 
cannot  be  important,  as  the  proceeding  and  the  evidence  which 
were  examined  by  the  defendants  or  might  have  been  exam- 
ined by  tlem,  as  they  had  notice,  in  feu^t,  of  the  pendency  of 
tfie  su§y  and  of  the  decree,  was  a  sufS.cient  notice  of  the  equity 
asserted  in  the  suit  and  sanctioned  by  the  decree. 

The  doctrine  of  lis  pendens  does  not  apply  in  the  case.  To 
make  the  pendency  of  a  suit  notice,  so  as  to  affect  the  cm- 
science  of  a  purchas^,it  is  essential  that  the  court  have  juris- 
diction over  the  thing.  4  Fonbl.  b.  2,  ch.  6.  sec.  3.  note  n. 
Sorrd  v.  Carpenter^ «  P.  Williams,  482.  Woraley  v.  Earl 
qf  Searboroughy  3  Atk.  398.  Bishop  of  Winchester  v.  Paynty 
11  Yes.  194.  Murray  Y.  Sallou,  1  John  Ch.  Rep.  566.  But 
in  this  case  the  eourts  in  Virginia  could  make  bo  order  or 
decree  which  cou|d  operate  upon  the  land  in  Kentucky. 
Having  jurisdiction  over  the  person  of  the  defendant,  they 
might  well  investigate  the  subject  matter  of  the  contract,  buf 
they  could  only  reach  the  title  to  the  land  through  the  p^po- 
nal  act jof  the  defendant 

That  the  defendants  had  notice  of  the  complainants'  title  is 
admitted  in  their  answers,  and  it  is  also  shown  by  the  terms 
of  the  contracts  for  the  land.  In  one  purchase  the  whole  of 
the  consideration  was  reserved,  and  in  another  the  greater  part 
of  it,  until  the  final  adjustment  of  this  claim. .  And  John  R. 
Williams  binds  hiiaself  to  return,  with  interest,  the  part  of  the 
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purchase  money,  which  he  received,  provided  he  should  not 
be  able  to  make  a  good  title. 

These  &cts  settle  the  question  of  notice.  It  was  not  only 
sufficient  to  put  the  defendants  on  enquiry,  but  they  have 
guarded  their  interests  by  withholding  the  purchase  money, 
and  by  an  express  obligation  on  the  part  of*  Williams,  he  is  to 
tefimd,  with  interest,  the  money  received  That  part  of  the 
consideration  paid,  must  be  considered  as  having  been  paid^ 
on  the  personal  responsibility  of  Williams,en  his  failing  to  make 
a  good  title.  The  letters  qf  Isaac  Caldwell  also  show  this 
&ct. 

But  the  main  ground  on  which  the  right  of  the  ocmiplain- 
ants  is  resisted  is,  that  the  contract  was  not  reduced  to  writing, 
and  it  being  for  the  sale  of  real  estala,  it  is  void  by  Ae 
statute  of  firauds.  * 

The  statute  of  frauds  of  Kentucky,  is  relied  on,  but  as  this 
contract  was  made  long  before  the  state  of  Kentucky  was  or- 
ganized, it  is  clear  that  no  statute  passed  or  adopted  by  Ken- 
tucl^,  can  operate  upon  the  contract,  if  valid  at  the  time  it 
was  made. 

That  the  contract  was  valid  in  Virginia  is  established  by  Ifae 
judicial  sanction  which  has  been  given  to  it.  It  has  not  only 
been  sanctioned  by  the  decree  of  the  County  Court  of  Hali&iz, 
but  by  the  Superior  Court  of  Chancery  for  the  District;  and  a 
deed  has  been  executed  by  Williams,  whjph  conforms  to  the 
^ws  of  Kentucky,  under  the  final  decree. 

The  original  contract  on  the  part  of  George  Carrington  was 
exicuted,  by  conveying  to  the  ancestor  of  John  R.  Williams, 
the  land  in  Virginia,  which  was  given  in  exchange  «for  the 
land  in  Kentucky,  named  in  the  bill,  and  according  to  the  well 
established  rule  in  Virginia,  took  the  contract  out  of  the  stat- 
ute of  frauds.  It  was  not  only  in  part  performed  by  Carring- 
ton, but  fully  executed;  so  that  it  did  not  come  within  the 
statute  by  the  fule  established  in  England  or  in  Virginia.  And 
ftiough  a  different  rule  be  established  in  Bentucky,  it  can  only 
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operate  on  contracts  made  after  the  enactment  of  the  Kentucky 
statute. 

It  is  therefore  dear,  whether  the  complainants  proceed  upon 
tte  original  contract,  ka  proved  in  the  original  records  from 
Viiginia;  or  on  the  decree  of  the  Superior  Court  of  Chancery, 
in  the  Lynchburg  district,  as  fixing  the  right  of  the  complain- 
ants, that  they  are  equally  entitled  to  the  aid  of  this  Court  . 

The  &cts  of  the  c^use,  connected  with  the  action  of  the  Courts 
of  Chancery  ip  Vuiginia,  and  the  notice  to  the  defendants, 
present  a  case  for  relief  clear  of  all  difficulty.  The  Court  will, 
therefore,  diciee  that  the  defendants  convey  all  their  title  and 
interest  to  the  land  in  controversy,  to  the  complainants. 

TUs  case  was  removed  to  the  Supreme  Court  by  an  appeal, 
and  the  above  decree  was  affirmed.    9  Peters,  86. 
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Thx  Bank  of  Monirr  Pleasant  v.  Samuel  Speio«. 

»  • 

Ih  tn  uutnunent  under  Mil,  wliere  the  partieB  bind  themeelTei  w  prindpds,  diej 

an  estopped,  at  fanr,  fiom  ahowing  <hat  lliej  woe  only  bound  aa  aaeoiitiea. 
In  <iiifiBai7  eaaea  «f  aaemilj,  by  aoctanding  the  thue  or  ywrytag  Hm  oMjgalion, 

without  the  ooBaont  <tf  the  aecuriliei,  wffl  dJaAwga  Ihem 
But  prineipab  aie  not  bound  to  nae  adm  difigenoe,  unleaa  called  on  to  do  ao^ 

by  theaecoritielltiiniii^aCoiiitof  Chaneecy,  or  otheriiiaa. 
The  doctrine  of  eatoppel  ia  founded  on  reaaon  and  jnatioe. 
A  deed  abaohiie  xsptm  ita  free,  m  equity,  ia  often  oonadeied  a  moitgwge,  to  pv»- 

^entthepeqwtratioiiofaliraadL  ^ 

A  ^enal  bond  ia  oonndered  in  tlie  ligfat  of  a  aeemity,  and  ia  not  enfcned  bayoqd 

tfaebdenmity. 

This  case  was  ai^ed  by  Mr.  Tappan  for  the  plaintiff,  and 
ky  Mr.  Chodenow  for  the  defendant 

OPQPON  OF  THE  COURT. 

This  is  an  action  of  debt  brought  on  the  following  instru- 
ment: 

^  Enow  all  men  by  these  presents,  we,  Peter  Yamall  &  Co., 
Samuel  Sprigg,  Richard  S3rmmes,  Alexander  Mitchell  and 
Z.  Jacobs,  as  principals,  are  jointly  and  severally  held  and 
firmly  bound  to  the  President,  Directors  and  Company  of  the 
Bank  of  Mount  Pleasant,  for  the  use  of  the  said  Bank  of 
Mount  Pleasant,  in  the  just  and  full  sum  of  twenty-one  hun* 
dred  dollars,  laiyrful  money  of  the  United  States ;  to  the  pay- 
ment of  which  sum,  well  and  truly  to  h%  made  to  the  said 

President,  Directors  and  Company,  for  the  use  aforesaid^ 
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-withift  8ixt7  days  from  the  date  hereof,  we  joinllf  and  seve- 
rally bind  ourselves,  our  heirs,  &c.,  firmly  by  these  presents 
Signed  with  our  hands,  and  sealed  with  our  seals,  this  20th 
of  February,  A.  D.  1826. 

Peter  Yaritall  &  Co.,  [Seal.] 
Samitel  Sprioo,  [SeaL] 
Richard  Symms,  [Seal] 
«  Ai^xANBBR  Mitchell,  [Seal] 

Z.  Jacobs,  [SeaL] 
The  dedaration  is  in  the  usual  form  and  the  defendant  filed 
the  general  issue  and  six  special  pleas.    And  the  questions 
now  for  considerations  arise  on  the  second  andnzth  pleas. 

The  second  plea  states  that  the  plaintiff  is  an  incorporated 
Bank^  and  that  the  a,bove  sum  was  loaned  in  the  ordinary 
way,  for  the  accommodation  of  Peter  Yarnall  and  Co.,  that  the 
above  instrument  was  given  to  secure  the  payment  of  HBaid 
loan  in  sixty  days,  aad  that  Sprigs,  Symms,  Mitchell  and  Ja- 
cobs were  securities  and  executed  the  instrument  as  such, 
which  was  fully  understood  by  the  directors  of  the  Bank. 

That  Peter  Yarnall  &  Co.  for  their  exclusive  benefit,  teoel- 
▼ed  the  proceeds  of  the  above  bond ;  and  the.  entry  was  so 
made  on  the-books  of  the  Bank.  That  when  the  debt  became 
due,  the  accommodation,  on  the  payment  of  interest,  was  con- 
tinued sixty  days,  without  the  knowledge  or  consent  of  the 
seeurities ;  and  that  when  the  debt  again  became  due,  on  the 
payment  of  the  discdtmt  it  was  again  extended  sixty  days 
without  the  knowledge  or  consent  of  the  securities,  by  reason 
of  which  the  said  Samuel  Sprigg  says  that  he  is  dischargei 
from  all  liability,  &c. 

The  aixlb  {dea  states^  substantially,  the  second  plea,  alleging 
that  the  discount  of  twenty-two  dollars  and  forty  cents  were 
paid  at  each  renewal,  and  that  the  said  Peter  Yarnall  &  Co.  on 
or  about  the  24thi(arch,  1829,  Med  in  business,  became  insol- 
vent and  unable  to  pay  their  just  debts.  And  that  the  securi- 
ties had  no  notice  of  the  non-^ajrment  of  the  said  loan,  or  of 
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the  outstanding  of  the  obligation  from  the  time  it  became  due 
vntil  the  bankraptcy  of  the  said  Tarnall  &  Go. 

To  the  second  and  sixth  plea  the  plaintiff  replied,  that  the 
said  Samuel  Spri^  together  with  Peter  YamaJl  &  Co.,  Richard 
Symms,  Alexander  Mitchell  and  Z.  Jacobs,  acknowledged 
Hiemselves  to  be  jointly  and  severally  held  and  firmly  bound, 
as  principals  to  the  said  President,  directors  and  company  of 
the  Bank  of  Mount  Pleasant  in  the  sum  of  twentg-one  hun- 
dred dollars  as  aforesaid. 

To  ttus  replication  the^defendant  demurred. 

To  the  third,  fourth  and  fifth  plea«,  the.  plaintiff  demurred, 
but  as.  the  questions  in  the  case  arise  fully  on  the  second  and 
sixth  pleas,  it  is  not  material  to  notice  the  other  pleas. 

It  is  not  necessary  to  enquire  whether  the  replication  is  not 
defective,  for  if  this  be  admitted,  the  demurrer  brings  up  the 
suAciency  of  the  second  and  sixth  pleas. 

The  defence  in  these  pleas  is,  that  when  the  writing  obliga- 
tory became  payable,  the  Bank  without  the  knowledge  or 
consent  of  the  securities  or  either  of  them  continued  the  loan 
on  the  payment  of  the  discount,  from  time  to  time,  until  the 
4>ri|icipals,  Peter  Yamall  &  Co.,  became  insolvent,  and  that 
the  securities  by  reason  thereof  anp  dischaiged. 

It  is  a  well  settled  piniaple,  that  where  time  is  given  to  the 
maker  of  the  note  by  the  holder,  after  the  note  becomes  due, 
which  shall  deprive  the  holder  from,  at  any  time,  demanding 
and  suing  for  the  amount,  the  indorser  ii  discharged.  7¥ndb/  v. 
BroufUy  1  Term,  Rep.  169.  English  v.  Darky ^  8  Bos.  &  PuIL 
€1.  Clark  v.  Devlin,  3  Bos.  &  Pull.  265.  Oould  v.  Bobson, 
8  East,  576.  McLemorey.  Powelly  12  Wheat.  554.  Bam.  & 
Cres.  14.  Walwyn  v.  St.  Qmntin,  1  Bos.  &  Pull.  «54.  6  Pe- 
ters, 252.  And  there  are  cases  where  ordinary  sureties  in  a 
bond  or  other  instruments,  have  a  right  to  call  upon  the  obli- 
gee in  a  Court  of  Chancery  or  otherwise,  toibring  suit  against 
the  principal  Hayes  v.  Ward,  4  John  Ch.  123,  131,  132. 
jK»n^  V.  J^a/fiTti^tn,  2  John.  Ch.  554.    17  John.  Ch.  554.   6Ves. 
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734.    But,  in  ordinary  cases,  the  obligee  is  not  bound  to  active 
diligence  unless  hastened  by  some  act  of  the  sureties. 

There  are  some  cases  of  gross  negligence  on  the  part  of  the 
obligee,  in  using  proper  means  to  recover  the  money  from  the 
principal  until  he  shall  become  insolvent,  where  the  securities 
have  been  discharged. 

The  renewal  of  the  above  loan,  by  receiving  the  discoun* 
and  continuing  the  original  obligation,  seems  to  be  the  mode 
of  doing  business  in  the  bank.  And  in  order  to  bring  up  in 
all  its  force  the  principle  relied  on  as  a  discharge,  it  may  be 
admitted  that  in  common  cases  of  security  the  bank,  by  giving 
the  extensions  to  the  loan,  as  in  this  case,  would  exonerate 
the  securities,  yet  the  question  arises  whether  in  this  case  the 
securities,  from  the  indulgence  given,  are  exonerated. 

The  facts  set  up  in  the  pleas,  and  which  if  proved  must  be 
proved  by  parol,  go  directly  to  contradict  the  writing  obli- 
gatory. 

In  the  writing  the  defendants,  and  the  other  securities,  bind 
themselves  as  principals,  yet  they  say  they  are  not  so  bound, 
and  did  not  bind  themselves  as  principals,  but  as  securities; 
and  they  must  be  permitted^  if  the  plea  be  sustained,  to  intro- 
dnce  parol  proof  of  the  fact  thus  alleged.  And  we  are  now 
to  inquire  whether  this  may  be  done  at  law,  not  in  chancery. 

Without  undertaking  to  decide  whether  equity  can  give  re- 
lief or  noty  there  seems  to  be  no  principle  better  established 
than  that,  at  law,  parol  evidence  cannot  be  received  to  contra- 
dict or  vary  a  written  agreement.  Indeed  the  general  rule  is 
the  same  in  equity;  but  parol  evidence  is  sometimes  admitted 
in  equity  to  prevent  the  speciJGic  execution  of  a  written  agree- 
menty  where  it  has  been  rescinded,  or  executed,  as  varied  by 
consent  of  the  party,    Payne  v.  Mclntyre^  1  Mass.  Rep.  69. 

10  Mass*  Bepu  244,  Sawoden  v.  Hemming,  1  Dall.  Rep.  83. 

11  Mass.  27. 

It  is  said  that  updv  the  statute  of  Ohio^  which  authorizes 
Ilia  Coor^  on  t^e  rendition  of  judgment,  to  designate  the 

principal  and  the  securitiesi  30  that  the  property  of  the  prind- 

16 
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pal  may  first  be  taken  to  satisfy  the  judgment  before  the  pro- 
perty of  the  securities  is  liable,  the  courts  of  Ohio  hear  parol 
proof,  as  to  who  is  principal  and  who  are  securities.  And 
that  under  this  rule  the  Ohio  courts  would  be  bound,  on  ren- 
dering judgment,  in  this  case,  to  make  the  enquiry.  And  that 
.  if  they  would  be  bound  to  do  this,  it  follows,  as  a  matter  of 
course,  that  the  matters  alleged  in  these  pleas  might  be  heard 
and  acted  on. 

Such  may  be  the  rule  under  the  above  statute,  and  it  may 
be  a  proper  one ;  but  il  applies  to  instruments  where  upon 
the  face  of  the  obligation  it  does  not  appear  who  are  princi- 
pals or  securities.  To  give  effect  to  the  statute  this  enquiry 
must  be  made,  and  it  is  not  in  contradiction  to  the  instrument, 
but  in  explanation  of  its  legal  effect ;  an  effect,  known  to  the 
parties  at  the  time  they  executed  the  contract. 

But  in  this  instrument  the  parties  have  bound  themselves 
as  prindpah.  Is  not  the  defendant,  therefore,  and  all  the 
other  parties  to  the  instrument  estopped  from  denying  this 
fact  which  they  have  solemnly  admitted  imder  their  seals  ? 
Hunt  V.  United  States,  1  GalL  Rep.  30.  1  Chitt  on  PL  634. 
Williams's  Rep.  9.  1  Saund.  PI.  316,  325.  Note  4.  7  Cranch, 
223.  2  Strange,  817.  7  Term.  Rep.  537.  2  Taun.  278.  Co.  Litt 
252.  a.  Com.  Dig.  Estoppel. 

This  being  the  form  of  such  instruments  adopted  by  the 
bank,  it  was  in  its  effect  not  a  matter  of  form  but  of  sub- 
stance. 

Under  this  obligation  the  bank  was  not  bound  to  give  no- 
tice, nor  was  it  bound  to  use  active  diligence.  And  it  was 
under  this  view  of  the  legal  effect  of  this  obligation  and 
others,  of  a  similar  form,  that  the  bank  felt  itself  authorized 
to  protract  the  period  of  payment  from  time  to  time,  on  the 
payment  of  the  discount,  without  a  renawal  of  the  instrument 

If  the  defendant  had  bound  himself  as  a  security  and  not 
as  principal ;  or  had  bound  himself  generally,  without  speci- 
fying in  what  capacity,  he  might  show  that  he  was  security; 
and  then  the  contract  for  extending  his  liability  beyond  the 
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period  contemplated  in  the  contract,  without  his  knowledge 
or  consent,  would,  no  doubt,  discharge  him. 

But  all  being  principals,  no  extension  of  time  for  pajrment, 
or  any  other  indulgence  could  operate  to  discharge  any  of  the 
parties.  It  would  indeed,  be  a  singular  rule  of  law,  short  of 
the  statute  of  limitations,  or  lapse  of  time  which  raises  a  pre- 
sumption of  payment,  which  should  discbarge  a  principal  from 
his  bond. 

If  the  defendant  were  really  a  principal  in  the  writing,  the 
counsel  would  hardly  contend  for  his  discharge.  The  rigid 
technical  rule  is  complained  of,  and  the  court  are  called  on,  in 
the  spirit  of  modern  reform  and  advancement,  to  give  liberal 
views  to  the  case.  In  short,  that  they  should  disregard  the 
technical  role,  which  does  not  permit  parol  evidence,  in  con- 
tradiction to  a  written  instrument,  and  which,  it  is  contended 
is  often  the  means  of  great  injustice. 

Principles  of  law  are  adopted  not  with  reference  to  particu- 
lar cases,  but  with  the  view  of  preserving  the  rights  of  parties, 
and  promoting  the  great  ends  of  justice.  And  it  is  not  im- 
probable, that  the  most  salutary  rule  may,  under  the  peculiar 
dicumstanoes  of  a  particular  case,  fail  to  attain  this  end.  But 
this  rule  has  become  an  axiom  in  the  law.  It  has  stood  the 
test  of  time  and  experience,  and  cannot  be  abandoned,  without 
inconceivable  danger. 

Now  it  does  not  appear  to  be  unreasonable  or  unjust  to  hold 
an  individual  to  his  solemn  contract.  If  this  rule  shall  be 
relaxed,  how  shall  he  be  bound.  What  certainty  will  there 
be  in  contracts. 

The  rule  is  well  settled,  and  we  think  wisely  settled,  that  a 
man  shall  be  estopped,  unless  fraud  be  shown,  to  deny  that 
which  he  has  admitted  by  an  instrument  of  the  highest  dig- 
nity. The  doctrine  of  estoppel  is  founded  on  reason  and 
justice,  and  is  abundandy  sustained  by  authority.  1  Saunders 
PL  316.    7  Cranch,  223.    Chitty's  Equity,  Dig.  393.    2  Ves. 

JUD.  542. 

In  cases  of  trust,  equity  will  sometimes  treat  a  deed  absolute 
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upon  its  face  as  a  mortgage,  but  in  doing  this,  parol  proof  is 
not  heard  in  contradiction  of  the  instrument,  but  in  explana- 
tion of  the  transaction,  to  prevent  a  perpetration  of  a  firaudby 
the  mortgagee. 

The  penalty  in  a  bond  is  remitted,  because  it  was  intended 
by  the  parties,  and  such  is  the  legal  effect  of  the  instrument, 
to  operate  as  a  security.  And  the  penalty  will  have  seasred 
the  object  for  which  it  was  introduced,  on  the  recovery  of  Ae 
indemnity. 

It  is  believed  that  no  case  can  be  found,  where  a  party  has 
been  permitted,  in  the  absence  of  firaud,  to  disregard  hii$  scieiam 
obligation,  or  deny  a  material  fact,  admitted  in  it 

If  the  Bank  had  practiced  a  fraud  in  the  instrument,  the 
court  on  this  ground,  either  at  law  or  equity,  ndgfat  enquiie 
into  the  facts  establishing  the  fraud;  and  as  in  the  caae  6f  an 
absolute  deed,  prevent  the  consummation  of  the  fiatid.  Bttt 
no  such  allegation  is  here  made,  and  the  fitcts  in  (he  case  do 
not  warrant  such  a  presumption. 

Upon  the  whole  we  are  clearly  of  the  opinion  that  the  s^» 
cial  pleas  do  not  set  up  matter  in  defence,  of  whidi  the  defen^ 
dant  can  avail  himself  in  this  form  of  action,  and  cotisequcaifiy 
the  demurrers  must  be  sustained  to  the  third,  fourth,  and  fifth 
pleas,  and  the  court  think  the  second  and  sixth  pleas,  under 
the  demurrer  to  the  replication  must  be  held  bad. 

And  unless  the  defendant  wishes  a  trial  on  the  general  issue^ 
a  judgment  must  be  entered.  The  case  was  submitted  to  the 
court,  and  judgment  was  entered. 

This  case  was  removed  to  the  Supreme  Court,  by  a  writ  of 
error,  and  the  judgment  of  the  Circuit  Court  was  aflbmed.  10 
Peters,  257. 
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A  eompact  eotered  into  between  two  stetee,  with  the  anent  of  Gongren,  ie  bind- 
ing on  thoie  state*  and  the  dtisens  of  each. 

QianiB  hsving  been  made  by  North  Carolina  and  Tenneweey  beyond  theb  booi^ 
dariei^  as  admitted  in  the  compact  between  the  statea  of  Tenneane  and  Ken- 
tacky,  loch  grants  aie  void  by  the  compact 

Hue  cannot  be  oonaidered  an  appropriation  of  private  property  finr  public  use,  as 
the  gianASy  being  beyond  the  fimiti  of  the  state,  conld  give  no  right  to  the  land 
graulBd* 

Private  zig^  most  always  be  subject  to  treaties  made  between  sovereignties,  and 
dioae  rights  cannot  be  interpoaed  to  modify  or  annul  such  treaties.  Indemnity 
for  an  iiQury  done,  under  such  drcmnstances,  must  be  sought  by  individuals  of 
their  lespectife  gufenmients. 

A  win  proved  in  another  state,  according  to  the  laws  of  Tennessee,  if  lecoided  in 
that  slate,  b  evidence.  The  record  may  be  made  any  time  before  the  will  is 
offisred  in  evidence. 

Under  a  joint  demise,  by  the  statute  of  Tennessee,  a  tenancy  in  common  may  be 
proved* 

Tills  case  was  argued  by  Mr.  Wttshington^  for  the  lessor 
of  the  plaintiff,  and  by  Mr.  Yerger,  for  the  defendants. 

OPINION  OF  THE  COURT. 

• 

This  action  of  ejectment  is  prosecuted  to  recover  possession 
of  two  thousand  seven  hundred  and  twenty-seven  acres  of 
land  in  Montgomery  county,  Tennessee,  lying  south  of  what 
is  called  Walker's  Ihie,  which  is  the  present  boundary  line  be- 
tween the  states  of  Kentucky  and  Tennessee;  and  north  of 

what  ia  called  Matthews'  line,  which  runs  in  latitude  3^  de- 
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grees  30  minutes,  North,  and  which  by  the  Constitution  of 
North  Carolina,  is  declared  to  be  the  Northern  boundaiy  of 
the  state. 

The  lessors  of  the  plaintiff  claim  as  devisees  of  Frederick 
Rohrer,  who  claims  under  a  grant  from  the  state  of  Kentucky, 
dated  24th  February,  1796. 

The  defendants  claim  under  certain  grants  from  North 
Carolina,  dated  in  1786, 1792,  and  1797;  also,  under  grants 
from  the  state  of  Tennessee,  dated  in  1809, 1811,  '12  and  '14. 
And  the  defendants  have  proved  that  possession  was  taken 
under  their  grants  about  the  time  of  their  respective  dates, 
and  that  the  land  has  ever  since  been  occupied  under  the 
same  title. 

The  following  articles  of  compact  betw^n  Aie  staM  of 
Kentucky  and  Tennessee,  have  been  tead,  and  have  a  direct 
bearing  in  the  case : 

Article  1.    The  line  run  by  the  Virginia  commissioners  in 
the  year  1779,  and  '90,  commrtmly  caUed  WaUcar's  line,  as  doe 
same  is  now  reputed,  tmderstood,  and  acted  tipon  by  the  said 
states,  their  respective  officers  and  citizens,  firom  the  south 
eastern  corner  of  Kentucky,  to  the  Tennessee  river,  thence 
with  and  up  the  said  river  to  the  point  where  the  line  of  Alex- 
ander and  Munsell,  run  by  them  in  the  last  y^ar,  under  the 
authority  of  an  act  of  the  legislature  of  Kentucky,  entitled  "an 
act  to  run  the  boundary  line  between  this  state  and  Tennessee, 
west  of  the  Tennessee  river,  approved  February  8th,  1819," 
would  cross  said  river,  and  thence  with  the  said  line  of  Alex- 
ander and  Munsell  to  the  termination  thereof,  on  the  Missis- 
sippi river,  below  New  Madrid,  i^nll  be  the  boundary  line 
between  the  two  states. 

Article  4.  The  claims  to  lands  lying  west  of  the  Tennessee 
river,  and  north  of  Alexander  and  Munsell's  line,  derived  fiom 
North  Carolina  or  Tennessee,  shall  be  considered  null  and 
void,  and  claims  to  lands  lying  south  of  said  line,  and  vresX  of 
Tennessee  river,  derived  from  Virginia  or  Kentucky,  shall,  in 
like  manner  be  considered  null  and  void. 
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Atticle  5.  All  Itods  tto\V  vacant  and  tmappropriated  by 
any  persoti  or  perscJniS  claiming  to  hold  under  the  states  of 
Nottti  Carolina  dt  Tenhessee,  east  of  the  Tennessee  river,  and 
north  of  the  parallel  of  latitude  of  56  degtees  30  minutes  n6tth, 
shAlI  be  the  property  df,  knd  subject  to  the  dispoditidh  of  the 
state  of  Kentucky,  which  state  itiay  make  all  laWs  h^^ssary 
and  proper  for  disposing  of  and  granting  said  lands,  &c.  and 
may  by  herself  br  officers  do  aiiy  acts  necessary  and  proper  for 
carrying  these  provisions  uitd  etfect;  and  any  grant  or  grants 
die  may  make  therefor,  shall  be  received  in  evidence  in  all 
courts  of  law  dr  equity  in  the  state  of  Tennessee,  and  be  avail- 
able to  the  party  deriving  title  under  the  same,  &c. 

Article  6.  ClaiiM  to  lands  east  of  the  Tennessee  river,  be- 
tween Walker's  line  and  the  Wkitude  of  thirty-six  degrees  and 
thirty  minutes  north,  derived  from  the  state  of  Virginia  in 
consideration  of  military  services,  shall  not  be  prejudiced  in 
any  respect  by  the  establishment  of  Walker's  line,  but  such 
claims  shall  be  considered  as  rightfufly  entered  or  granted,  and 
the  claimants  may  enter  upon  said  lands,  or  assert  their  rights 
in  the  courts  of  justice,  without  prejudice  by  lapse  of  tiihe^  or 
firom  any  statute  of  limitations  for  any  period  prior  to  the  set- 
tlement of  the  boimdary  between  the  two  states;  saving, how- 
ever, to  the  holders  and  occupants  of  conflicting  clainfs,  if  any 
there  be,  the  right  of  showing  such  entries  or  grants  to  be  in- 
valid and  of  no  effect,  or  that  they  have  paramount  and  supe- 
rior titles  to  the  land  covered  by  such  Virginia  claims. 

Article  7.  All  private  rights  and  interests  of  lands  between 
Walker's  line  from  the  Cumberland  river,  near  the  mouth  of 
Oby's  river  to  the  south  eastern  comer  of  Kentucky,  at  the^ 
point  where  the  boundary  line  between  Virginia  and  Ken- 
tucky intersected  Walker's  line  on  the  Cumberland  moimtain, 
and  the  parallel  of  thirty-six  degrees  thirty  minutes  north  lat- 
itude, heretofore  derived  from  Virginia,  North  Carolina,  Ken- 
tucky, or  Tennessee,  shall  be  considered  as  rightfully  emana- 
ting from  either  of  those  states ;  and  the  states  of  Kentucky 
and  Tennessee  reserve  to  themselves  respectively  the  power 
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of  canying  into  grant  claims  not  yet  perfected;  and  in  caae  of 
conflicting  claims,  (if  any  there  be,)  the  validity  of  each  claim 
shall  be  tesj^  by  the  laws  of  the  state  £rom  which  it  emana^ 
ted;  and  the  contest  shall  be  decided  as  if  each  state  respec* 
tively  had  possessed  the  jurisdiction  and  soil,  and  fiill  power 
and  right  to  authorize  the  location,  survey  or  grant  according 
to  her  own  rules  and  regulations. 

This  treaty  was  ratified  by  the  legislatures  of  the  two  States, 
the  sanction  of  Congress  having  been  previously  given. 

It  appears  that  Walker's  line  is  about  eight  miles  north  of 
Matthews'  line,  and  that  the  land  in  controversy  lies  between 
them. 

It  is  also  proved  thsit  the  States  of  North  Carolina  and  Ten- 
nessee have  always  claimed  up  to  the  line  of  Walker,  after  it 
was  run,  as  the  boundary  between  those  States  and  the  States 
of  Virginia  and  Kentucky.  And  that  south  of  Walker's  line 
the  State  of  Tennessee  has  always  exercised  jurisdiction,  the 
same  as  over  other  parts  of  the  State.  And  this  exercise  of 
jurisdiction  would  seem  to  have  been  acquiesced  in  by  Ken- 
tucky, as  her  jtirisdiction  was  not  exercised  south  of  the  line. 
The  counties  of  both  States  were  bounded  by  it 

The  will  of  Frederick  Rohrer  is  offered  in  evidence,  to  which 
two  objections  are  made. 

1.  On  account  of  the  insufficiency  of  the  certificate  and 
probate  to  authorize  its  registration  in  the  State. 

2.  That  said  will  was  registered  in  Tennessee  after  the  in- 
stitution of  this  suit ;  and  therefore  can  only  take  effect  firom 
the  date  of  registration. 

This  will  purports  to  have  been  made  and  published  and 
'  proved  in  the  state  of  Pennsylvania.  And  it  is  clear,  as  con- 
tended by  the  counsel  for  the  defendants,  that  a  will  or  any 
other  instrument  to  convey  lands  in  Tennessee,  must  derive  its 
efficacy  from  the  laws  of  Tennessee.  By  Ae  act  of  1823, 
chapter  31,  the  legislature  of  Tennessee  authorizes  copies  of 
wills  made  out  of  the  state  to  be  recorded  in  the  county  where 
the  land  lies^  provided  they  shall  have  been  proved  accord- 
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ing  to  the  laW  Ib&tk  in  foree  in  <h6  stftte^  as  t<»  willi»  madd  and 
executed  within  the  State;  fttid  Wh^n  fl<>  recorded  shall  hxt^ 
Ae  same  force  and  effect  a0  if  the  original  had  been  etecnted 
in  this  state,  and  prored  and  allowed  in  its  Courts;  and  shall 
be  soAcient  to  pass  lands  and  other  estate. 

This  act  does  not  appear  to  require  that  the  will  or  Ae  copy 
of  the  win  shall  be  proved  in  this  state,  as  a  will  presented  for 
probate  would  be  required  to  be  proved;  but  that  It  diall  hate 
been  proved  in  the  state  where  it  was  made  and  published^ 
in  the  mode  required  by  the  laws  of  Tennessee.  How  could 
a  copy  of  a  will  be  proved  in  Tennessee,  as  au  original  will 
presented  for  probate. 

The  probate  of  this  will  as  made  in  Pennsylvania  seemft  to 
be  substantially  what  the  law  of  Tennessee  requires,  and  thii^ 
is  duly  certified.  This  point,  however,  may  be  hereafter  con- 
sidered, should  the  counsel  for  the  defendants  bring  it  before 
the  Court  by  motion. 

As  to  the  objection  in  regard  to  tbb  registration,  we  have  no 
hesitancy  in  overruling  it 

The  registration  does  not  create  fte  instrument,  but  makM 
it  admissible  in  e vid^ce ;  and  it  has  relation  bade  to  the  proof 
of  the  wilL 

Suppose  a  law  of  Tennessee  required  deeds  executed  in 
another  state  fbr  land  in  this  state  to  be  recorded  in  the  county 
where  the  land  is  situated  before  they  can  be  received  as  evi* 
deuce  of  tide,  would  the  registration  not  have  relation  back  to 
the  execution  of  the  deed.  Is  not  this  the  mle,  tmder  the 
statute  in  regard  to  deeds  executed  and  registered  within  the 
utate.    The  wiU  is  admitted  to  be  read  to  the  jury. 

Another  objection  is  made  ttiat  the  title  offered  in  evidence 
by  the  lessors  of  the  plaintiff,  shows  a  tenancy  iti  common  and 
the  declaration  sets  out  a  joint  demise. 

This  objection  is  obviated  by  the  practice  of  the  Courts  in 
Tezlnessee,  under  the  act  of  1801,  chapter  6,  sec  60,  which 
provides  <^lhat  after  issue  joined  in  any  ejectmtot  on  the  title 
only,  no  exception  to  form  or  substance  shall  be  taken  to  the 
declaration  in  any  Court,  whatever.*'    J8  Yer.  Rep.,  227. 
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The  preliminary  questions  having  been  considered,  we  will 
come  to  the  main  point  in  the  case. 

Walker's  line,  which  by  the  compact  is  made  the  boimdary 
between  Kentucky  and  Tennessee,  is  not  the  boundary  de- 
scribed in  the  original  charter  of  the  colony  by  Charles  II.  and 
recognized  in  the  constitution  of  the  State  of  North  Carolina. 
This  was  at  36^  30"  which  is  designated  by  Matthews'  line. 
This  then,  was  the  original  and  true  boundary.  And  this  is 
admitted  by  the  State  of  Tennessee  in  the  compact,  and  in  the 
sanctions  given  by  her  of  that  instrument  Ftem  these  fiicts 
it  follows  that  the  lands  granted  to  the  defendants  by  the 
States  of  North  Carolina  and  Tennessee,  and  which  are  invol- 
ved in  this  suit,  were  granted  when  they  were  beyond  the 
limits  of  those  States. 

They  had  possession  and  exercised  jurisdiction,  but  this 
possession  and  jurisdiction  the  State  of  Tennessee  has  admit- 
ted to  have  been  wrongful 

There  may  be  many  acts  done  in  the  exercise  of  such,  a 
jurisdiction,  which  of  necessity  must  be  considered  ever  after- 
wards final  and  conclusive.  But  these  acts  are  generally  of  a 
temporary  character,  however  much  they  may  affect  the  rights 
of  individuals,  and  emanating  from  the  sovereign  power  de 
factoy  cannot  at  a  subsequent  period  be  reviewed  and  cor- 
rected. But  this  rule  does  not  apply  to  a  grant  made  of  Ae 
soil,  which  is  of  itself  an  act  of  sovereignty  and  of  a  permanent 
character.  A  state  no  more  than  an  individual,  can  grant  that 
which  does  not  belong  to  it 

If  the  grants  then  made  beyond  the  limits  of  the  state  con- 
veyed no  right,  no  right  was  taken  or  appropriated  under  the 
compact  The  state  making  the  grant  may  consider  herself 
bound  morally  to  make  some  remuneration  to  grantees  for 
these  lands,  under  the  circumstances ;  but  to  admit,  as  the 
state  of  Tennessee  has  admitted  in  the  compact,  that  the  grants 
were,  for  land  beyond  her  jurisdiction,  which  must  conse- 
quently render  them  inoperative,  does  in  no  sense  impair  the 

obligation  of  her  contract    The  contract  though  executed, 
had  no  legal  existence  as  a  title. 
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But  there  is  another  and  a  higher  ground,  on  which  this 
case  may  be  decided. 

These  states  aded  in  their  sovereign  capacities  in  entering 
into  the  compact  or  treaty.  The  subject  was  one  which  pecu- 
liarly belonged  to  the  sovereign  power ;  and  acting  under  the 
sanction  of  Congress,  iheir  powers  were  ample  to  treat  as  to 
tbeir  respective  limits ;  and  the  compact  was  binding  upon 
the  citizens  of  each.  No  power  can  supervise  or  object  to  the 
decision  thus  made.  It  is  binding  as  well  on  the  federal  as 
the  state  courts.  The  act  is  one  of  sovereignty  and  can  only 
be  modified  or  aimulled  \>y  the  exercise  of  the  same  power. 

And  if  in  the  adjustment  of  boundaries  the  rights  of  indi- 
viduals diall  become  impaired,  they  must  look  to  their  respec- 
tive governments  for  indemnity.  It  would  indeed  be  a  novel 
principle  in  the  laws  of  nations,  for  individuals  to  object  to  a 
treaty  of  limits  and  endeavor  to  annul  it,  because  their  inter- 
ests were  not  suitably  protected.  This  would  be  to  place  pri- 
vate interests  above  those  that  are  national ;  and  to  subject 
the  political  power  of  a  state  to  the  counteraction  of  any  one 
of  the  elements  of  which  it  is  composed. 

The  compact  is  a  law  to  the  sovereigns  who  entered  into 
it,  and  it  is  equally  a  law  to  their  citizens.  It  regulates  the 
riigiits  and  nmedies  of  all  who  are  affected  by  it 

If  these  defendants  can  interpose  their  rights  and  render  the 
treaty  ineffectual  in  part,  it  must  become  so  entirely.  Ken- 
tucky cannot  be  called  upon  to  give  effect  to  her  engagements, 
if  Tennessee  shall  disregard  hers.  By  such  means  then  the 
treaty  must  &11,  and  the  prosperity,  if  not  the  peace  of  the  two 
sovereignties  may  be  jeoparded. 

The  compact  must  stand,  and  effect  must  be  given  to  its 
stipulations.  We  will  therefore  instruct  the  jury,  that  as  by 
the  compact  between  Kentucky  and  Tennessee,  the  boundary 
line  of  thirty-six  degrees  thirty  minutes  north,  was  fixed  several 
miles  south  of  Walker's  line,  and  of  the  land  in  controversy ; 
the  titles  of  the  defendants  were  subject  to  the  compact,  and 
can  only  be  sustained  under  it    That  the  state  of  Tennessee, 
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by  sanedoning  dieoampaaly  admitted  uith«mo0t«QleiiAfonn 
that  the  lands  in  dispute  were  not  within  her  jurisdietuxxnor 
sprithia  the  jwisibplion  of  Noith  QiLVQlina»  «t  tJie  time  4iey 
weve  gvanted ;  and  that  consequently » the  titles  weie  subject 
to  the  conditions  of  the  compact. 

Under  this  instraction  the  jury  found  a  yeixlict  of  guilty 
against  the  defendants,  and  a  judgment  was  antered  on  the 
▼erdict.  The  cause  was  afierwaids  taken  to  the  SufNcein? 
Court  by  a  writ  of  eivor,  and  the  judgment  was  a^BSnoed.  11 
Peters,  267. 
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Scott  and  Wipe  and  Madison  v.  Henky  Widdington. 

This  was  a  writ  of  right  brought  by  Robert  E.  Scott,  Susan 
Scott  and  James  C.  Madison,  citizens  of  Virginia,  in  which 
fhey  demanded  of  the  defendant  the  land  in  controversy,  &c, 
whereupon  the  said  Robert  G.  Scott  and  Susan  Scott  say  that 
they  have  a  right  to  the  farm  and  tenemenl  aforesaid,  with 
the  appurtenances,  and  offer  proof,  &c.  and  issue,  &c. 

After  the  evidence  was  heard,  the  defendant's  coimsel 
moved  the  Court  to  instruct  the  jury  to  find  for  the  defendant, 
as  the  evidence  did  not  correspond  with  the  title  alleged  in 
the  count,  the  demandants  having  sued  and  counted  as  three 
separate  demandants,  each  Equally  interested,  and  entitled  to 
the  land  in  contest :  whereas  the  proof  is  of  title  in  Susan  R. 
Scott  and  James  C.  Madison  only,  or  of  title  in  the  said  Robert 
£.  Scott  and  Susan  his  wife,  with  the  said  James  C.  Madison 
in  fee;  and  in  Robert  E.  Scott  for  life,  and  said  Susan  in  re- 
mainder, afier  the  death  of  Robert  E.  Scott. 

OPINION  OF  THE  COURT. 

In  this  action  great  strictness  is  observed.  The  proof  must 
correspond  with  the  count.  As  the  issue  is  on  the  title,  and 
not  on  the  right  of  possession  only,  as  in  the  action  of  eject- 
ment, the  evidence  of  title  must  strictly  conform  to  the  title  as 
set  out  in  the  count  And  the  Court  think  that  there  is  in  this 
ease  such  a  variance  as  must  be  fatal  to  the  plaintiffs  in  their 
action.  The  plaintiSis'  counsel  asked  leave  to  suffer  a  non- 
saity  which  the  Court  granted,  with  the  understanding  that 
tlie  defendant's  couiisel  should  be  heard  against  the  right  of 

the  ifemandants  to  suffer  a  non-suit  in  this  action. 
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A  deriae  of  land  to  an  indiTidua],  and  in  oonaequenoe  of  the  great  valoe  of  Uke 
land  thus  devised,  th^  deviaee  was  required  to  pay  spedfic  legaoea,  oonalL 
tatos  a  charge  on^e  land,  though  sold  and  conveyed  to  a  sHangcr. 

An  agreement  under  seal  which  compromises  a  snit,  does  not  prevent  either  party 
fiom  setting  np  and  proving  a  parol  undertaking,  that  one  of  the  parties  ahonld 
pay  the  costs  that  had  accrued. 

Such  an  agreement  does  not  contradict  or  vary  the  written  agreement;  hot  is  die- 
tinct  and  independent  of  it 

• 

Mr.  Wickliffe  appeared  for  the  oomplainaiits  ia  this  caae 
and  Mr,  Hoggin  for  the  defendant 

OPINION  OF  THE  COURT. 

The  complainants  have  filed  their  bill  against  Charles,  and 
his  sureties,  as  executor  of  Tunstall  Quaries,  anmgainst  Bu- 
ford  as  purchaser  and  in  possession  of,  certain  lands,  on  which 
the  complainants  claim  to  hold  a  specific  lien  for  oertain  lega- 
cies of  five  hundred  dollars  eadi,  to  the  complainants,  densed 
to  them  by  Tunstall  Quarles. 

The  clause  in  the  will  under  which  ttie  lien  is  attempted  to 

be  enforced  is,  <<I  devise  to  my  son  James  Quarles,  and  fads 

heirs  forever,  the  tract  of  land  I  reside  on,  also  that  part  of 

Mrs.  Walker's  alias  Mrs.  Stephenson's  dower,  I  purdiased  of 

Joseph  G.  Walker,  which  will  more  ftdly  appear  by 

to  his  boiid.    The  said  James  Quarles  takes  this  with  the 

cumbrances  devised  to  his  mother,  in  the  previoiis  part  of  tliw 

will,  and  pays  in  consequence  of  the  great  vahie  of  the  laooidji 
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deiiaed^  at  lawful  age,  or  intennarr^s,  twelve  months  there- 
after, fiye  hundred  dollars  each ;  I  mean  the  children  of  Arcbi^ 
bald  Kirkhead,  &c." 

This  tract  of  land  was  afterwards  conveyed  by  the  devisee 
to  Buftrd  the  defendant;  and  the  question  is  whether  the  land 
in  fazs  hands  is  diargeable  with  the  pa3rment  of  the  devises  to 
the  childien  of  Kirkhead*  And  we  can  entertain  no  doubt 
that  the  devise  of  the  land  does  constitute  a  specific  lien  for 
the  bequests  to  Eirkhead's  children.  Siich  was -undoubtedly 
the  intention  of  the  testator.  He  gives  the  land  to  James 
Qaailes,  subject  to  the  incumbrances  devised  to  his  mother, 
and  to  pay  the  several  devises  of  five  hundred  dollars.  And 
the  reason  why  this  payment  is  to  be  made^  is  stated  to  be, 
the  great  value  of  the  land  devised. 

Now  it  would  not  only  be  unjust,  but  in  violation  of  the  in- 
tention of  the  testator  to  permit  the  devisee  to  take  this  land, 
fine  from  the  lien  of  the  specific  devises,  and  by  aconveyance 
of  it,  as  in  this  case  defeat  them.  The  wiU  was  notice  to  the 
puichaser  and  he  was  bound  to  examine  it  and  ascertain  the 
extent  of  the  right  devised.  We  are  therefore  clear  that  the 
land  in  the  hands  of  the  defendant  Buford,  is  bound  for  the 
payment  of  the  specific  devises;  and  unless  the  payment 
shall  be  made  at  a  time  to  be  fixed  the  Court  will  order  a  sale 
ij{ao  much  of  the  land,  as  shall  amount  to  these  devises. 

At  this  stage  of  the  proceedings,  and  before  the  final  decree 
urms  pronounced,  the  defendant  Buford  asked  leave  to  file  a 
plea,  on  the  ground,  supported  by  affidavit,  that  he  had  fully 
aatiafied  and  paid  the  demand  of  the  complainants.  And  on 
leave  being  given  he  filed  the  fallowing  plea. 

«  This  dafiendant  by  protestation,  &c.,  that  on  the  17th  July, 
1839,  in  the  district  aforesaid,  the  complainants  by  a  cer- 
tain Morancy,  the  attorney  of  the  complainants,  under  their 
hands  and  seals  for  the  consideration  of  sixteen  hundred  dol- 
lars to  him  paid,  .did  release  and  acquit  and  among  other 
tliiiigs^  did  covenant  to  selease  and  acquit  this  defendant  from 
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the  demands  in  the   bill  of  the  complainants  mentioned. 
Whereupon  the  defendant  iN^ys,  &c" 

In  the  agreement  exhibited  there  was  no  provision  as  to  the 
payment  of  the  costs,  which  had  accrued  in  the  suit 

And  the  complainant  obtained  leave  to  amend  his  bill ;  and 
in  which  he  alleged  that  at  the  time  the  compromise  iras 
made  and  the  release  executed,  stated  in  the  plea  of  the  de- 
fendant, it  was  distinctly  understood  and  agreed  between  die 
defendant  Buford  and  the  agent,  that  the  former  should  pay 
whatever  costs  had  accrued. 

To  this  amended  bill  there  was  an  answer  which  relied 
principally  on  the  ground  that  the  parol  agreement  set  up  in 
the  amended  bil^is  contradictory  to  the  agreement  under  seal> 
and  cannot  be  received. 

The  principle  is  well  settled,  that  a  parol  agreemoit  cannot 
be  received  to  vary  or  contradict  a  written  contract  But  the 
parol  agreement  alleged  is  in  no  respect  contradictory  to  the 
written  contract  It  sets  up  a  parol  contract  beyond  the 
writing. 

So  &r  as  the  written  agreement  goes  it  is  conclusive,  and 
not  being  of  doubtful  construction,  no  parol  evidence  can  be 
heard  to  contradict  or  vary  it  But  this  writing  does  not 
cover  the  whole  ground.  There  is  nothing  said  in  it,  as  to  the 
costs  which  had  accrued,  and  the  parol  agreement  is  limited 
to  the  payment  of  these  costs.  There  is  then,  no  legal  objec- 
tion to  the  verbal  agreement;  as  it  must  be  considered  sepa* 
rate  and  distinct  from  the  contract  under  seal 

And  the  Court  are  satisfied  from  the  proof  in  the  case  that 
it  was  the  understanding  of  the  parties  to  the  compromise^ 
that  Buford  should  pay  any  costs,  that  had  accrued  in  the 
case.  But,  it  seems  not  to  have  been  known,  to  the  agent  of 
the  complainants,  that  suit  had  been  commenced,  or  that  any 
costs  had  certainly  been  incurred.  The  agreement  was,  there- 
fore, conditional,  to  pay  costs,  if  any  costs  had  accrued.  The 
Court,  therefore,  enter  the  following  decree. 
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It  appearing  to  the  satisfaction  of  the  Court,  that  defendant 
Bufoid  has  purchased  the  right  of  complainants  to  recover  in 
the  suit,  and  that^  the  defendant,  William  Buford,  as  a  part  of 
the  consideration  of  said  purchase  and  compromise,  agreed  to 
pay  the  complainants  the  fee  promised  in  the  cause  to  coim* 
sel^  an4  to  pay  the  costs  of  the  suit ;  and  it  appearing  to  the 
Court  that  the  fee  agreed  to  be  paid  to  counsel  by  the  com- 
plainant is  one  hundred  dollars,  which  the  Court  deem  rea- 
sonable. It  is  therefore  decreed  and  ordered,  that  this  suit,  as 
to  all  the  defendants  except  Buford,  be  dismissed  without 
costSy  and  that  it  be  dismissed  as  to  him  so  &r  as  the  bill 
d^ims  payment  of  legacies.  And  the  Court  decree  and  order 
that  Buford  pay  to  the  complainants  one  hundred  dollars,  and 
also  the  costs  of  this  suit 


KENTUCKY,  NOVEMBER  TERM,  1838. 

E.  B.  Pearson  v.  John  Jamison. 

Wlkem  an  eieeator,  by  the  will,  is  empowered  to  wU  real  estate  in  the  beet  mode 
in  Ilia  jQdiWMiit,  te  the  mtereat  of  the  estate,  be  cannot  delegate  the  power 
to  another. 

It «  a  ease  of  special  trust  and  confidence,  and  is  penonal  to  the  executor. 

Where  a  sale  was  made  under  such  circumstances  and  the  consideration  paid,  the 
hdr  at  hnr  may  sett  the  same  estate;  the  first  sale  being  void. 

Mr.  Hoggin  appeared  for  the  complainant,  and  Mr.  Wick- 
Ufft  for  the  defendant 

OPINION  OP  THE  COURT. 

Tub  bill  states  that  John  Jamison,  who  owned  several  tract« 
a€  tend  in  the  Western  Country,  made  his  will,  authorizing 
1119  executor  to  sell  all,  &c.  The  executor  conferred  authoritjr 
on  a  perBon  by  the  name  of  John  Jamison  to  sell  the  land, 
^9rlU}  did  sen,  or  rather  contracted  to  sell,  and  gare  bond  for  a 
oofMXveyance  attwetre  hundred  acres  in  the  Green  river  coun- 
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try,  and  the  purchaser  shortly  afterwards  entered  into  poses- 
sion  and  stUl  remains  in  possession. 

Afterwards  a  certain  John  Jamison,  who  was  heir  at  law 
to  the  deceased,  having  attained  full  age,  sold  the  same 
tract  to  the  complainant;  and  in  1815  made  a  deed  of  con- 
veyance  for  the  same.  Pearson  found  the  defendant  iki  pos- 
session. The  land  was  afterwards  redeemed  by  the  com- 
plainant from  a  sale  for  taxes.  He  had  no  covenant  firom  the 
heir  upon  which  he  could  sue  at  law ;  he  therefore  files  his 
bill  to  cancel  the  contract  with  Jamison  and  recover  back  the 
money  paid  as  the  price  of  the  land,-  and  the  amount  paid  to 
redeem  for  tax  sales,  &c. 

The  answer  insists  that  the  sale  by  the  attorney  of  the  exe- 
cutor was  not  valid,  and  that  the  contract  made  with  the  com- 
plainant is  valid,  &c. 

The  following  is  a  copy  of  that  part  of  the  will  which  ap- 
plies to  the  case :  <<  It  is  my  will  and  desire  that  all  debts  due 
to  me  of  every  description  whatever,  as  well  as  all  the  real 
property  which  I  possess  (except,  &c.)  shall  be  a  fund  in  the 
hands  of  my  executor,  hereinafter  named,  for  the  payment  of 
my  just  debts ;  and  I  hereby  give  to  him  a  AiIl  and  complete 
power  and  authority  to  dispose  of  the  real  property  aforesaid, 
in  the  best  mode  he  may  find  convenient  or  may  judge  pro- 
per for  the  interest  of  the  estate  in  the  payment  of  all  my 
just  debts,"  &c.    John  McNeal,  Esquire,  was  made  executor. 

If  the  sale  made  by  the  executor  be  invalid,  it  would  fol- 
low, that  the  sale  made  by  the  heir  at  law  is  valid ;  and  that 
there  is  no  ground  on  which  this  Court  can  rescind  the  con- 
tract, set  forth  in  the  bill,  with  the  complainant 

The  power  vested  in  the  executor  is  a  power  coupled  with 
an  interest ;  but  it  was  a  case  in  which  the  testator  reposed 
special  confidence  in  the  executor.  He  was  to  sell  the  land 
in  the  best  mode,  in  his  judgment,  for  the  interest  of  the 
estate.  It  was  then  a  special  case  of  trust  and  confidence. 
Not  only  was  there  confidence  reposed  in  the  integrity  of  the 
executor,  but  also  in  his  capacity  for  the  business,  and  in  bis 
judgment. 
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And  this  is  a  case  where  the  agent  or  executor  cannot  make 
an  appointment  of  any  other  individual  to  execute  the  trust 
The  time  and  manner  of  the  sale,  as  also  the  price  at  which 
the  land  shall  be  sold,  are  subjects  which  are  to  be  acted  on 
and  decided  by  the  executor,  and  not  by  any  other  person, 
whom  he  shall  substitute  for  this  purpose. 

Where  a  particular  act  is  directed  to  be  done  which  does 
not  require  the  exercise  of  judgment,  a  substitutioji  is  admis- 
sible.   Because  the  particular  thing  is  directed  to  be  done,  and 
tfiere  is  no  discretion  to  be  exercised  on  the  subject    But  the 
case  under  consideration  is  widely  different  from  this.    The 
testator  reposing  special  trust  in  the  judgment  of  his  executor, 
directed  his  real  estate  to  be  sold,  in  the  mode  that  the  execu- 
tor should  think  best,  for  the  interest  of  the  estate.    The  dis- 
cretion of  the  executor  only,  could  govern  in  ^  exercise  of 
this  power.    And  we  think  that  the  sale  madu^l^  the  agent 
of  the  executor  was  not  binding,  in  not  having  been  made 
within  the  scope  and  meaning  of  the  power  given  in  the  will. 
Sugden  on  Powers,  175.  Ibid,  chap.  6,  sec.  3,  p.  391  to  398. 
Madison  v.  JindreWj  1  Ves.  57.  Watts  v.  Bodingtan,  3  Bro. 
CtL  Rep.  95.  Cole  v.  fFadej  16  Yes.  Jun.  27.    And  by  the 
decision  of  this  point,  in  this  way,  it  follows  as  a  matter  of 
course  that  the  sale  to  the  plaintiff  by  the  heir  at  law,  is  valid. 
The  Court,  therefore,  entered  tiie  following  decree.    It 
seems  to  the  Court  that  the  power  conferred  by  the  testator, 
John  Jamison,  to  his  executor,  McNeal,  to  make  sale  of  the 
lands,  was  personal  and  could  not  be  exercised  by  proxy. 
That  the  contract,  therefore,  by  John  Jamison,  as  the  agent 
of  McNeal,  the  executor,  for  the  sale  of  the  tract  of  land  in 
the  bill  mentioned,  is  void,  and  passed  no  interest  to  Haines 
or  his  assignee,  and  can,  therefore,  oppose  in  law  no  obstruc- 
tion to  the  recovery  of  the  land,  by  the  complainant,  of  the 
tenants  in  possession.    It  is  therefore  decreed  and  ordered 
that  the  l»ll  of  the  complainant  be  dismissed. 
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WiLLiAH  M.  Watts  and  others 

V, 
WuAAAM   WaBDLC   AK]>  OTRISIM. 

A  contnet  t^caniwy  a  ceitaia  met  of  bud  jm>  soon,  at  a  nit  thfln  p«»^ii^  fiv  tka 

title  shall  be  decided,  gives  to  the  party  that  agreei  to  convey  all  the  tinie  na- 

eewaiy,  to  doee  the  litigstiaii  in  all  the  fonns  it  may  aasume. 
Uiifi»eaeen  dfcMMlanoes  and  eakbanunuantBflmy  ezctteallie  perlbnoinoe^  at  Ae 

dwf,  if  tha  p«Virt  ift  goad  Mb. 
TlMfaub«BAiof/bse»floo€ri»whaietl»  title  is  avsi^t^niD^lbaiqfii^amtW 

'siade  partieBy  or  tha  title  decreed  will  be  dafectiya. 
And  00  where  there  ia  a  dower  interest  outstanding. 
The  decree  of  title  in  one  state  to  lands  in  another  stUe  cannot  operate  so  atf  to 

Test  Ihe  legal  title. 
'Hie  court  w9I  never  oompd  a  party,  under  a  tatitnA  lor  a  good  and  opsntfsa 

lida»  to  reoeive  one  tet  p  deftediBi 
Tha  statute  wtaxh  gives  effect  to  a  dead  axechted  without  the  ita|%if  oadalii 

pursuance  of  the  law  of  the  country,  refers  to  deeds  of  the  parly. 
A  decree  in  Kentucky,  for  the  conveyance  of  land  in  Ohio,  though  executed  by  a 

commissioner,  under  the  statute,  in  pursuance  of  (he  decree  can  giveiio  tide. 

'Hiis  case  was  argued  by  Mr.  Creighton  and  A&.  Bond^ 
fi>r  the  complainantB,  and  by  Mr.  Leanardy  for  the  defendants. 

OPINION  OF  THE  COURT. 

The  object  of  this  bill  is  the  specific  exeention  of  a  coolxact 
of  sale  of  certain  outlots  and  other  land  near  the  town  of  Chil^ 
licothe,  between  John  Watts  and  William  XAmb. 

Watts  bound  himself  to  make  to  Lamb  a  genei3»l  wairanles 
deed  by  the  1st  February  1816,  "or  as  soon  as  a  final  decree 
should  be  rendered  in  the  Circuit  Court  of  the  United  States, 
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in  a  suit  against  Nathaniel  Massie  and  others.  At  the  time 
of  the  contract  Lamb,  or  his  assignee,  Waddle,  was  in  posses- 
sion of  the  land. 

The  suit  against  Massie,  which  is  referred  to  in  the  contract, 
was  brought  to  carry  into  effect  a  decree  of  the  Circuit  Court 
of  the  United  States,  for  the  district  of  Kentucky,  and  which 
had  been  affirmed  by  the  Supreme  Court,  in  which  Massie 
was  decreed  to  convey  to  Watts  all  the  land  covered  by  a 
survey  of  O'Neal's  entry.  No.  509,  although  within  entries 
No.  503  and  2462,  amounting  to  1000  acres;  and  Watts  wa3 
required  to  convey  1000  acres  which  were  within  the  calls  of 
entry  509.  These  conveyances  dp. not  appear  to  have  been 
executed  or  either  of  thesL 

In  1818  Watts.obtained  a  final  decree  in  the  Circuit  Court 
of  Ohio,  against  Massie  for  the  land  in  controveisy.  Lamb 
was  also  a  defendant  in  this  suit 

This  decree  was  appealed  to  the  Supreme  Court,  which 
affirmed  the  decree  of  the  Circuit  Court 

It  was  discovered  that  no  patent  had  issued  to  Massie  for 
tbe  land,  and  on  application,  a  patent  was  issued  to  Watts  the 
lat  March,  1826.  But  a  patent  was  issued  to  the  heirs  of 
Powell  the  4th  November,  1818,  on  entry  503,  which  covered 
a  part  of  the  same  land. 

Lamb  assigned  the  contract  to  Waddle  who,  in  1824  brought 
an  action  against  Watts,  on  the  contract  for  damages,  and  at 
July  term,  1826,  recovered  a  judgment  for  seven  thousand 
seven  hundred  and  forty-five  dollars  and  fifty  cents. 

On  the  3rd  July  before  the  judgment,  Watts  tendered  a  deed 
to  Waddle  for  the  land,  which  he  refused  to  receive.  Watts 
tben  filed  this  bill  which  prays  for  an  injunction,  and  for 
g;eiieral  relie£ 

It  is  insisted  that  under  the  circumstances,  the  court  should 
axijoin  the  judgment  at  law,  and  compel  the  defendant  to  accept 
of  the  deed  tendered. 

The  delays  which  have  occurred,  it  is  said,  are  not  charge- 
able to  Watts,  but  to  circumstances  beyond  his  control;  and 
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which  be  did  not  foresee  and  could  not  anticipate.  Tbat  bi 
has  acted  in  good  fidtb  and  with  reasonable  diligence,  inumg 
legal  means  to  obtain  a  title ;  and  that  he  tendoed  a  ooavey* 
anoe  under  the  contract  as  soon  aa  he  bad  Ibe  powar  to  exe- 
cute it 

Fraud  is  not  justly  imputable  to  the  complainant,  nor  ddes 
he  seem  to  have  been  guilty  of  any  serious  ladies  in  the  pn» 
ecution  of  suits  to  coerce  a  title. 

When  the  contract  was  entered  into.  Lamb  knew,  and 
indeed  it  was  substantially  stated  in  the  contract,  that  the 
oomplainant  expected  to  reoeiye  the  legal  titte,  through  the 
final  decree  in  the  suit  then  pending  against  Massie  and  othem 
And  when  it  was  discovered  that  the  legal  title  was  not  vested 
in  Massie,  and  that  no  patent  bad  issued  on  the  entry  and 
survey  under  which  be  claimed,  the  conqilainaat  obtained  the 
patent  in  his  own  name. 

But  a  patent  to  Powells'  heirs  had  been  previously  issued 
on  a  different  entry  and  survey ;  which  coveied  a  considerable 
part  of  the  land  specified  in  the  contract 

To  divest  this  legal  right  Watts  instituled  a  suit  agamst 
Powell's  heirs  in  the  circuit  court  of  Ae  United  Slates,  for  the 
districtof  Kentuc^;  and  obtained  a  final  decree  against  them 
for  the  land.  Under  the  authority  of  this  decsee  and  of  die 
statnte  of  Kentucky,  a  commissioner,  appointed  by  the  court, 
executed  a  conveyance,  in  behalf  of  Powell's  heirs,  for  the 
land,  in  the  &11  of  1886.  And  it  is  contended,  though  not 
satisfactorily  proved,  that  alter  tins  decree  Watts  again  ten* 
dered  a  deed  to  Waddle. 

Although  many  years  elapsed  from  the  date  of  the  contract, 
to  the  tender  of  the  deed,  yet  the  delay  is  accounted  for  by  the 
embarrassed  state  of  the  title ;  and  the  litigation  in  vrtddt 
Watts  was  consequently  involved ;  and  we  are  inclined  to 
think,  that  a  sufficient  excuse  for  the -delay  is  found  for  hinn 
in  these  circumstances. 

But  it  is  insisted,  if  the  delay  shall  be  accounted  for  aad 
excused,  diere  are  essential  defects  in  Ihe  titie  tendered    if 
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ttds  objection  be  well  feunded,  it  mnst  be  decisiTe  of  the  pre- 
seat  case.  For  a  oourt  of  chtBcery  wiD  not  compel  a  party, 
under  a  eontract  for  a  good  and  operative  deed,  to  reeeire 
one  that  is  enentiaDy  deftctive. 

Tfae'objectibns  urged  against  this  title  are, 

1.  That  a  suit  is  now  pending  in  the  general  conrt  of  Ken- 
tucky, by  one  Henry  Banks,  who  agserts  a  right  to  the  war- 
rant under  whidh  Watts  claim& 

t.  That  the  decree  against  Powell's  heirs  is  defective,  it 
being  againsl  ftmes  covert  whose  hnsbands  are  not  made 
parties  to  the  bill,  and  tiiat  the  dower  of  the  widow  of  PoweU, 
who  is  still  living,  has  never  been  divested. 

^^^     ft  

3.  That  the  decree  against  Powell's  heirs  does  At  give  a 
legal  title  to  Watts. 

The  bill  filed  by  Henry  Banks  in  the  |eneral  court  of  Ken- 
tacky,  in  which  he  sets  np  a  right  to  the  warrant  on  which 
Ae  entry  claimed  by  Watts  was  D^de,  and  which  he  alleges 
was  frandnlently  transferred  to  Watts,  who  had  full  knowledge 
of  his  claim,  appears  to  be  still  pending  in  that  comrt  Both 
parties  have  been  negligent  in  bringing  the  case  to  a  hearing. 

The  process  having  been  served  on  Watts,  the  general  court 
have  jurisdiction  of  the  case,  and  may  enforce  their  decree  in 
personam.  It  is  difficult  for  dus  court,  therefore,  in  an  enqui- 
ry respecting  the  embarrassments  on  this  title  to  disregard  the 
pendency  of  this  suit,  or  to  say  that  the  facts  asserted  in  the 
bill,  uncontradicted  as  they  stand,  do  not  cast  a  shade  upon 
the  right  of  Watts. 

The  second  objection  seems  also  to  be  well  taken.  The 
husbands  of  Ae  femes  covert  referred  to  are  not  made  parties 
in  the  case  against  Powell's  heirs ;  and  consequentiy  their 
interests  could  not  be  prejudiced  by  the  decree.  Nor  does 
this  decree  impair  or  in  any  way  affect  injuriously,  any  right 
-whidti  the  widow  of  Powell  may  have  in  the  premises. 

JBut  the  tturd  objection,  that  the  decree  of  the  court  in  Ken- 
tucky does  not  vest  in  Watts  the  legal  title,  is  conclusive. 
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No  decree  of  a  court  in  a  foreign  juriBdictiony  can  operate 
as  a  conveyance  of  land  in  Ohio.  The  mode  by  whidi  real 
estate  must  bo  transferred,  either  by  act  of  the  partie8  or  by 
operation  of  law,  is  fixed  by  the  laws  of  the  respective  states. 

By  the  statute  of  Ohio,  a  decree  is  made  to  operate  as  a 
conveyance ;  but  this  refers,  exclusively,  to  her  own  tribimak 

Under  the  decree  in  Eeptucky,  a  commissioner  conveyed 
in  behalf  of  Powell's  heirs ;  and  it  is  insisted  that  this  is  tan- 
tamount to  a  conveyance  executed  by  the  heirs  themsdrei 

This  may  be  the  effect  of  the  conveyance  in  Kentucky ;  and 
if  the  land  attempted  to  be  conveyed,  had  been  situated  in 
that  state,  the  deed  of  the  conunissioner  would  have  transfer- 
red  the  fetle,  as  fully  and  completely  as  it  was  vested  in  ^ 
heirs. 

This  act  of  the  cdJ^funissioner  is  essentially  connected  with 
the  decree,  and  constitutes  a  part  of  it.  The  commissioner  is 
appointed  by  the  Court,  and  his  acts,  to  be  valid,  must  have 
the  express  sanction  of  the  Court. 

This  statute  of  Kentucky  can  have  no  greater  effect  on  title 
in  another  state,  than  the  statute  of  Ohio,  which  provides  that 
the  decree  itself  shall  operate  as  a  conveyance.  They  are  only 
difierent  modes  by  which  the  same  object  is  attained;  and  their 
^  operation,  as  it  regards  title,  is  limited  to  the  jurisdiction  in 
which  the  power  is  exercised. 

The  statute  of  Ohio,  which  makes  a  deed  executed  accord- 
ing to  the  laws  of  the  state  in  which  it  is  made,  good  and 
effectual  to  convey  land  in  this  state,  refers  exclusively  to  con- 
veyances executed  by  the  party.  It  can  have  no  application, 
as  contended,  to  a  deed  executed  by  a  commissioner  under  a 
decree,  sus  in  this  case. 

These  defects  in  the  deed  tendered  are  so  radical,  as  to  ren- 
der it  as  a  legal  conveyance,  inoperative.  And  on  this  ground 
the  bill  of  the  complainants  must  be  dismissed  with  ci^ts. 

This  decree  was  affirmed,  as  to  the  specific  execution  of  the 
contract,  on  an  appeal  to  the  Supreme  Court;  but  that  court 
considered  that  the  representatives  of  the  complainant.  Watts, 
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having  deceased,  were  entitled  to  certain  lents  and  profits 
tmdei  tbe  general  prayer  for  relief,  although  this  claim  was 
not  asserted  in  the  Circuit  Court;  and  tbe  decree  wu  so  ftr 
(^ned  as  to  admit  a  compensation  for  the  rents  and  piofits. 
6  Peters,  389. 
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Thomas  Ellicott  and  Jonathan  Meredith 

^     -        v. 
William  Pearl. 

A  witness  was  offisred  to  prove,  what  an  indindnal  by  the  name  of  Moon,  tlMD 

deoeaaed,  had  aaid  in  lelatfon  to  the  bcginnhig  comer  of  a  nirvejr,  madeanny 

yean  before,  he  haring  been  one  of  the  chain  men  in  making  the  forrej,  zejected 

as  incompetent 
Heanay  or  lepntation  may  in  a  proper  caae  be  evidence,  but  tiija  la  ahrayi  of  a 

mittter  known  to  the  public,  whidi  maybe  rebntted  by  other  wxtneaM. 
In  caaea  of  pedigree,  of  neceaaty,  heaiaay  aa  toa  particiilar  fuA  is  admitted;  baft  it 

i^  in^the  general,  limited  to  the  connexions  of  the  ftmily. 
But  a  paiticDlar  ftct,  aa  a  comer  of  a  survey,  cannot  be  proved  by  what  an  indi- 

vidoal,  not  under  oath  may  hare  said* 
Ancient  boundaries  may  be  proved  by  hearsay  or  leputation,  known  to  tho  pobGc^ 

and  not  by  hearsay  aa  to  a  spedfic  &cL 
Kincaid  vras  examined  as  a  witness  by  demandants,  hiafrtatHnents  M  alhff  tiBM 

being  proved  by  defendant  to  have  been  diffinrent,  from  those  sworn  to»  ihe  de- 

mandanta  cannot  strengthen  his  evidence,  by  showing  that  he  made  other  itite- 

ments  corroborative  of  his  evidence. 
The  notes  of  a  surveyor,  appointed  to  make  the  survey,  of  those  objects  which  in 

the  discharge  of  his  duty,  he  must  ascertain,  are  evidence,  but  no  remazki  m 

the  plat  beyond  these,  can  be  received  as  evidence. 
Possession  under  a  deed,  extends  to  a  whole  tract,  if  there  be  no  advene  poflV' 

sion. 
A  tenant  put  into  poasesnon  by  the  grantee,  without  definite  boundaries,  nill  be 

held  to  be  in  possession  to  the  extent  of  the  tract 
Where  there  is  an  entry  without  claim  of  title,  die  poaseason  is  limited  to  die 

actual  occupancy. 

Possession  may  be  held  by  other  means  than  actual  nodenca,  or  by  a  ftnes. 
206 
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This  case  was  argued  by  Mr.  Wickliffe  for  the  demaiufants, 
and  by  Mr.  OuBiy  for  the  defendant. 

OPINION  OF  THE  COUBT. 

This  is  a  writ  of  ri^t  brought  to  recover  three.thousand 
acresof  land.  The  issue  being  joined,  the  piainttff  introduced 
a  patent  to  James  Eincaid  for  two  thousand  acres,  and  for  one 
thousand  acres,,  and  deeds  through  yariaus  persons  to  the  de- 
QiiiiidaiitB. 

The  surrey  of  the  two  thousand  acres  is  on  the  east  fork 
of  Boekcastle,  in  .Lincobi  county. 

The  survey  of  the  one  thousand  acres  is  on  the  wateas  of 
Sockcasde  in  the  same  county. 

The  demandants^  counsel  also  read  certain  surveys  made  by 
one  McNeal,  one  of  which  was  made  out  in  this  case,  and  the 
other  in  the  action  of  ejectment  lately  pending  in  this  court, 
betweoi  the  same  parties.  A  great  number  of  depositions 
wore  read,  and  other  evidence  to  prove  the  locality,  surveys,^ 
Idc»9  of  the  demandants'  daim. 

The  tenants  daim  under  a  patent  firom  the  State  of  Virginia 
to  Jacob  Bemy  oi  twenty  thousand  acres  of  land,  dated  the 
15th  of  July,  1789,  and  lying  on  the  waters  of  Rockcastle.. 

lUrteentfiousand  fiHir  hundred  acres  of  the  same  tract  were 
comreyed  by  Remy  on  the  dOth  November,  1799,  to  William 
Edwarda  And  the  i^Oth  Decendier  following,  Edwards  ccm- 
veyed  seven  thousand  acres  of  the  same  trabt,  by  metes  and 
bounds  to  Feaorl,  under  whom  all  the  other  tenants  claim. 
This  conve3rance  covers  the  land  in  controversy,  and  also  in- 
chides  the  land  covered  by  Kincaid's  patent 

The  evidence  conduces  to  prove  that  in  1800  Peari  entered 
into  the  possesdion  claiming  the  land  conveyed  to  him,  and  he 
and  others  ftUifning  under  him,  have  held  possession  ever 
atnoe. 

There  is  evidence  conducing  to  prove  that  McCammon 
either  in  the  year  1800  or  1801,  entered  on  the  land  under  a 
puicbase  from  Pearl,  and  that  afterwards  McCammon  ex- 
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changed  his  fint  purchase  with  Pearl  for  some  other  part  of 
the  same  tract,  and  Peail  took  possession  of  McCSammm's 
first  improyement 

Witnesses  have  been  examined  to  show  that  Bemjr's  patent 
under  which  Pearl  daims,  should  be  located  ma  Pond  cred^ 
and  which  would  prevent  any  interference  with  Kincaid'ft 
patent 

And  the  demandwBJs  offer  to  pioTe  diat  one  of  the  chain 
carriers,  by  the  name  of  Moore,  in  making  Bemy^s  svfey, 
was  dead:  and  that  he  attended  with  the  witness  oAsrady 
about  twenty-four  or  fiye  years  ago  when  a  surveyor  Cbiiles 
Smith,  Davis  Caldwell  and  Moore,  irtien  said  Moore,  in 
the  hearing  of  Camp  Mulkn,  the  witness,  stated  that  he  was 
one  of  the  original  chainmen;  that  they  started  at  the  mouth 
of  Pond  creek,  and  run  south  until  the  surveyor  toU  them  the 
dttstanoe  called  for  in  Remy's  patent  was  out;  and  they  then 
turned  out  to  hunt  for  the  comer ;  that  he  found  a  whte  oak 
ftanding  near  to  where  4he  course  and  distance  ended  plainly 
and  anciently  marked  as  a  comer  tree.  That  bsVeooUected 
it  was  marked  on  the  north  and  west  sides,  but  could  not  say 
v^ther  it  was  marked  on  the  south  side  or  not;  that  the 
white  oak  waa  of  a-  comnmi  cabin  log  and  that  near  to  die 
tree  lay  the  trunk  of  a  white  oak  not  9Ute  so  large,  &c.;  that 
they  then  run  iu»rth,and  on  the  course  of  Remy's  patent  saw 
line  trees  plainly  marked,  && 

This  evidence  is  objected  to,  and  the  question  as  to  ks  oodh 
petency  ia  now  to  be  considered* 

The  statement  of  Moore  as  detailed  by  the  witness  is  mere 
hearsay.  It  was  made  a  long  time  after  the  survey  of  Bemy 
was  executed,  and  relates  to  mere  fitcts,  suigb  as  Aat  the  be- 
ginning comer  of  Remy's  survey  was  at  a  particular  piaoa, 
and  that  certain  trees  were  marked,  &c  This  then  is  an 
tempt  not  to  prove  what  exists  in  public  reputation,  but  a 
known,  perhaps,  only  to  Moore,  and  bis  mere  statement,  not 
under  oath,  not  made  at  the  time  the  transaction  occuned,  bat 
a  k>ng  time  afterwards,  is  to  establish  the  feet 
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Now  if  this  were  a  case  in  which  hearsay  would  be  admis- 
sible, still  the  testimony  offered  would  be  incompetent. 

In  the  case  of  Mima  v.  Hepbumj  7  Craach,  290,  the  Su- 
pieme  Court  say,  <<  hearsay  efvidence  is  not  competent  to  estab- 
liah  any  apeeific  £sM:t,  which  is,  in  its  nature,  susceptible  of 
)>6i|]g  proved  by  witotesses  who  speak  from  their  own  knowl* 
edge." 

This  rule  is  founded  in  reason  and  propriety.  Whatever  is 
known  to  the  public,  as  a  matter  of  reputation,  must  be  known 
te  many  perscHis  besides  the  individual  called  to  prove  it ;  and 
consequently  other  witnesses  may  be  called  to  contradict  or 
explain  his.  testimony.  But  if  what  a  deceased  person  has 
said  in  regard  to  a  particular  fact,  not  under  oath,  shall  be  re- 
ceived as  evidence,  how  is  the  party  against  whom  the  &ct  is 
to  op&taid,  to  rebut  it.  If  the  deceased  person  were  alive  and 
ifiouhl  fitaJbd  the  foct,  under  examination  as  a  witness,  he 
would  make  the  statement  under  the  solemnity  of  an  oath, 
and  would  be  responsible  to  the  law,  if  he  swore  fiJsely;  but 
his  statements  not  under  oath  are  made  without  req)onsibiUty 
of  aay  kind,  and  they  may  have  been  drawn  out  by  the  per- 
son most  interested  in  them.  What  security  would  there  be 
against  firaud  and  cprruption,  in  procuring  sudd  evidence. 

In  cases  of  pedigree  the  remarks  of  persons  intimately  con. 
nected  in  the  family,  such  as  father,  mother,  brother,  &.c.  are 
admissible  to  show  the  relationship  of  an  individvaL  But 
this  rule  is  established  from  the  necessity  of  the  case,  and  em« 
braces  only  statements  made  prior  to  the  controversy  pending. 

It  is  true,  hearsay  is  made  up  of  remarks  or  statements  of 
individuals^  but  when  circulated  abroad,  and  discussed  as 
such  matters  usually  are,  in  the  community,  if  the  facts  stated 
l>e  unfounded,  the  error  will  be  likely  to  be  exposed  and  cor- 
rected. There  is  therefore  this  security  as  to  public  reputa- 
tion when  it  is  received  as  evidence. 

In  mattes  of  public  right  this  Evidence  is  necessarily  admit- 

lecL     In  England,  where  a  vast  number  of  rights  are  founded 

on  prescription,  this  is  the  only  evidence  by  which  they  can 
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be  sustained.  The  same  may  be  said  of  particalar  costomsy 
which  in  fibct,  depend  upon  prescriptum.  In  cases  of  pedi- 
gree above  remarked^  and  also  in  the  establidunent  of  boun- 
daries of  counties,  ftc  in  whidh  the  public  are  interested, 
where  the  matters  proved  extend  beyond  the  memory  of  fiving 
witnesses,  they  must  of  course,  if  proved  by  parol,  be  proved 
by  general  reputation.  But  this  is  wholly  different  from  the 
establishment  of  a  private  right,  by  hearsay  proof  of  a  partic- 
ular fact 

In  this  country  reputatkm  as  to  boundaries  has  been  admit- 
ted, though  such  boundaries  relate  merely  to  private  contro- 
versies. And  this  is  undoubtedly  an  extension  of  the  Englidi 
rule.  But,  it  is  not  believed  that  any  court  in  this  country 
has  permitted  a  q[>ecific  &ct  to  be  proved  as  hearsay,  under 
the  rule  as  extended.  In  no  sense  could  such  proof  be  called 
reputation,  for  the  proof  would  not  be  what  was  known  to 
the  pubMc,  but  what  was  said  by  an  individual,  and  of  which 
the  public  had  no  knowledge.  A  principle  that  would  admit 
such  evidence  would  break  down  the  well  established  rule  on 
the  subject,  and  place  the  most  important  rights  at  the  dispo- 
sal of  the  vicious  and  unprincipled  part  of  the  community. 

There  are  cases  in  which  the  remarks  of  a  surveyor,  being 
employed  to  make  a  survey,  made  while  thus  engaged,  as 
explanatory  of  what  he  is  doing,  may  be  proved  as  evidence. 
But  these  are  received  as  a  part  of  the  res  gtstm^  whidi  tend 
to  explain  the  survey.    6  Peters,  504. 

We  are  clearly  of  opinion  that  the  evidence  offered  is  in- 
competent, and  it  cannot,  therefore,  be  admitted. 

The  deposition  of  James  Eincaid;  having  been  read  by  the 
demandants,  which  proved  various  £su:ts,  the  defendant  eaUed 
Mershon,  Smith,  and  others,  to  discredit  Kincaid,  and  who 
state,  there  being  no  objection,  that  he  declared  Perry's  sur- 
vey was  made  by  him  at  the  mouth  of  Raccoon  creek,  when 
it  was  his  interest  to  place  it  at  Pond  creek,  &c  w^ch  is  in 
contradiction  to  the  jhcts  stated  in  his  deposition.  Aid  Ilia 
demandants,  with  a  view  to  sustain  yjtr^dj  offered  to  piove 
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his  Statements  at  other  times,  made  subsequently  to  the  state- 
ments proved  by  tine  defendant,  and  whidi  would  go  to  sup- 
port the  statements  in  his  deposition ;  and  the  question  is  as 
to  the  oompetency  of  this  proo£ 

There  are  cases  in  which  the  statements  of  a  witness  may 
be  proved  to  sustain  his  evidence ;  but  this  is  never  admitted 
except  under  peculiar  chcumstances :  as  where  violence  has 
been  committed  on  a  female,  and  she  discloses  the  feets  imme- 
diately afterwards.  And  in  some  cases  the  rule  has  been 
extended  beyond  this;  but  these  cases  are  believed  not  to  be 
sustained  on  principle  or  authority. 

The  tenant  has  proved  that  the  witness  made  statements 
which  contradict  his  deposition,  and  it  is  proposed  to  diow 
that  subsequently  he  made  other  statements  different  from 
liioee  proved  by  the  defendant,  and  corroborative  of  those  in 
his  deposition. 

lliese  statements  are  not  Evidence,  except  to  discredit  the 
witness.  At  best  they  are  mere  hearsay,  and  of  course  they 
are  inadmissible.  They  are  not  offered  or  used  by  the  defen- 
dant as  evidence  on  the  merits  of  the  case,  but  merely  to  dis- 
credit the  witness. 

Now  suppose  the  demandants  could  prove  that  subse- 
quently tiie  witness  made  different  statements,  would  not  this 
tend  to  show  that  no  reliance  could  be  placed  in  his  state- 
ments? And  how  are  such  subsequent  statements  to  weigh 
as  evidence,  or  support  the  fects  sworn  to?  Must  his  contra- 
dietOTy  remarks  on  the  subject  be  proved  for  years?  and  must 
we  then  strike  the  balance  to  ascertain  the  truth?  This  moide 
of  arriving  at  the  truth  would  be  as  novel  as  it  would  be  dan- 
gerous. It  would  enable  a  party  to  manufacture  evidence  at 
pleasure,  and  to  do  away  the  effect  of  the  truth  confessed  by 
a  repetition  of  Ihlsehoods. 

Where  a  witness  is  impeached  by  proving  that  he  made 
etatemfpts  contradictory  of  what  he  has  sworn  to,  no  wit- 
ness can  be  called  to  prove  other  statements  made  by  him, 
^rliich  go  to  support  his  evidence,  except  in  the  case  named, 
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or  Others  which  come  within  the  rule  applic«J)i6  to  that  caae* 
This  is  the  rule  observed  in  the  Berktoy  peerage  case,  and  is 
believed  to  be  sustained  by  authority.  1  Philips's  Ev.  307. 
1  Starkie's  Ev.  187. 

The  defendant  has  given  in  evidence  the  original  survey  of 
Remy's  entry,  as  made  by  Kincaid,  sbo^mijig  the  lines,  coi^. 
ners,  &c  and  to  counteract  this  evidence  the  demandants  offer* 
ed  in  evidence  a  survey  made  by  McNea},  in  a  case  between 
the  same  parties^  and  of  the  making  of  which  the  defendant 
had  due  notice. 

On  this  plat  the  surveyor  has  noted  that  the  ^  chops"  are 
ancient,  <<  John  Forbes,  jun.  states  tha$  he  cut  the  same  letters 
and  figures,"  <<  gya  the  east  side,  the  chops  appear  to  have  been 
marked  with  a  larger  axe,  thsin  the  chops  on  the  beginnuig 
tree." 

To  the  introduction  of  this  plat  as  evidence,  the  defendant 
objects  on  account  o£  these  renwckf  of  the  surveyor,  and  for 
other  reasons 

McNeal  has  been  examined  by  the  demandants  as  a  witness 
in  this  case,  and  if  this  plat,  with  its  notes  be  offered  to  sup- 
port his  evidence,  it  is  clearly  inadmissible  under  the  rule, 
that  the  statements  of  a  witness  cannot  be  received  to  support 
his  evidence.  And  if  the  object  be  to  contradict  and  discredit 
the  witness,  it  cannot  be  done  by  the  demandants,  he  being 
their  own  witness,  but  they  may  prove  that  he  was  mistaken. 

The  most  decisive  objection,  however,  to  the  plat  as  offered 
is,  that  the  notes  by  the  surveyor  are  not  of  facts,  which  be 
was  required  or  authorized  to  ascertain  in  the  discharge  of  his 
duty.  So  fiaur  as  he  noted  the  corner  trees,  the  streams  of  wa- 
ter crossed,  the  courses  and  distances  run,  they  are  matters 
which  he  must  know  in  making  the  survey,  and  which  are 
evidence  in  proper  cases. 

But  whether  the  chops  are  ancient  or  modern,  or  whedher 
they  appear  to  have  been  made  by  a  large  axe  or  a  small  one^ 
or  what  John  Forbes,  jun.  may  have  said,  is  a  matter  of  which 
the  surveyor  can  know  no  more  than  any  other  witness ;  and 
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conaefoeiidy  what  he  has  stated  on  the  plat  rtspectiiig  theae 
things,  is  mere  heaisay  and  not  eridence^ 

As  Ae  sunrey  was  made  in  another  soil  between  the  same 
paztiesi  and  on  dne  notice,  no  objection  is  peiceiyed  to  leoeir* 
ing  Ae  plat  as  evidence,  so  fax  as  the  objects  noted  come 
strictly  within  the  dnty  of  the  surveyor.  The  plat  shows  & 
sonrey  of  the  land  in  controveny,  and  may  cast  some  light  <»t 
some  of  the  ocmtroverted  points  in  the  ease.  We  will,  there, 
fixre,  admit  it  as  evidenoe,  after  erasing  the  above  objectiiNuu 
Ue  notes  by  the  surveyor. 

The  evidence  bdng  doeed^the  demandants  moved  the  conn 
to  mstroct  the  jury,  that  if  they  believe  firom  the  evidence  that 
Ae  sorvey  of  Jacob  Remy,and  the  adjoining  survey  of  George 
ThMnpson,  wese,  in  pointof  fiict,  madeat  the  mouth  of  Pond 
creek,  by  beginning  at  or  neai  the  letter  L,  t>n  the  ]^t,  that 
the  Jaw  locates  the  patent  on  the  gromid  where  it  was  actu- 
ally surveyed,  notwithstanding  the  call  or  leftrence  in  said 
patents,  or  of  either  of  them,  to  the  mouth  of  Raccoon  creekf 
and  if  they  find  that  the  patent  of  Bemy,  as  surveyed,  does 
not  inteifere  with  the  daim  of  the  plaintiffii,  that  they  ought 
to  find  for  the  jriaintifSs,  unless  they  find  that  the  defendants 
have  had  possession  by  an  actual  residence  or  fence,  within 
tiie  patent  of  pkdntiflb  thirty  yesxs  or  more  next  before  the 
bringing  of  this  and  the  other  auits.' ' 

Tins  instruction  pre-supposes  that  there  can  be  no  posses* 
sion  of  land,  which  shall  enable  a  party  to  daim  the  benefit  of 
the  statute  of  limitations,  except  by  actual  residmoe  or  by  a 


It  is  admitted  that  the  occasional  occupancy  of  land  ibr  a 
temporary  purpose,  such  as  making  sugar,  may  not  amount 
to  an  adverse  possession,  within  the  statute,  but  it  is  dear  that 
building  an  enclosure  or  fence,  or  actually  rssiding  on  the  land 
is  not  the  only  mode  of  possession  wluch  will  enable  the  ten* 
ant  to  daim  under  the  statute.  A  piece  of  ground  may  be  so 
flitoated  as  to  be  cultivable  without  a  fence  or  artificial  endo* 
More.    There  are  many  improvements  whidi  give  notice  to 
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the  public  of  oecupancy  and  owneiship,  as  ftilly  as  a  fbnoeL 
The  construction  of  a  dwelling  or  other  house  connecled  irith 
other  improremtoBts,  may  shoir  as  oleariy  aa  appiopiiali0n  of 
the  land  as  to  enclose  it  by  a  fence.  We  therefi»«  dedine 
giving  the  instructioti  as  asked;  but  wiD  give  it  <m  striking  out 
the  word  <<  fence/'  and  loserting  in  lieu  thereof  the  woid% 
<<  improvements  with  the  intention  of  taking  possession." 
.  The  demandants  then  moved  the  court  to  instruct  die  jmy, 
that  the  settlement  of  WiUiam  Pearl  at  or  near  the  figure  11, 
as  designated  on  the  plat  in  1800,  outside  of  the  |>atenC8undar 
which  the  demandants  claim,  does  not  give  any  defence  or 
limitation  to  the  demandants'  right  to  recover,  though  he  aet> 
tied  within  what  he  supposed  to  be  Remy'sclaim;  unkss  they 
find  that  Remy's  survey  as  actually  made,  and  on  which  hu 
patent  issued,  includes  said  settlement  and  the  patent  under 
which  demandants  daiuL 

No  objection  is  perceived  to  this  inslruotioB«  A  setdement 
outside  of  Remy's  survey  and  patent,  though  believed  at  the 
time  it  was  made  to  be  within  it,  cannot  limit  the  demandants' 
right  beyond  the  actual  occupancy.  For  in  such  case,  there 
IS  nothing  to  show  the  extent  of  the  adverse  claim  beyond  the 
actual  possession. 

Where  an  individual  enters  undera  title,  there  being  no  ad- 
verse  possession,  he  is  in  possession,  to  the  extent  of  his  boun* 
daries. 

The  demandants  further  requested  the  court  to  instruct  tbe 
jury  <<  that  unless  they  find  Remy 's  survey  covers  the  patents 
under  which  the  plaintiffii  claim,  that  the  setdement  of  Mc- 
Canunpn  within  the  two  thousand  acres,  does  not  give  a  claha 
to  a  possession  within  the  one  thousand  acre  patent,  nor  does 
the  possession  within  the  one  thousand  acre  patent  give  any 
possession  within  the  two  thousand  acres." 

<<That  as  to  the  two  thousand  acres,  the  statute  runs  as  to 
that  fix>m  tbe  time  a  possession  was  taken  by  an  actual  reair 
denoe,  or  by  fencing,  and  the  same  as  to  the  one  thousaad  ; 
consequently^  that  if  they  find  that  one  has  been  thus 
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fled  .adveiB3ly  £»r  thurty  years  oeict  before  the  bringing  of  this 
soil,  and  the  other  net;  Uiat  ae  W  the  othernot  so  held,  they 
should  find  against  such  defendants  as  were  wilhia  such  pat> 
wt  at  the  date  of  the  demandants^  writ,  pzoTided  their  settle- 
Buents  are  aot  induded  in  Bemy  or  I^iMQipson'Sy  as  <niginaUy 
sunreyed.^' 

Tbja  sMstmetion  is  i^fiieed.  There  is  no  eYideoce  to  show 
the  ejdeot  of  McGasamon's  elaisft.  Pearl  had  a  comv»yance 
for  seven  thousand  seres,  which  covered  the  two  thousand 
acre  tract,  and  also  the  one  tfaouaand*:  His  «Dtry  then  under 
lbs  rule  above  staitedy.there  being  no  adverse  possession,  would 
be  to  the  extent  of  his<boiuidarie&  And  McCammon  entered 
under  Pearl,  though  the  extent  of  hiS'ClaixQ  is  not  shown.  If 
he  purchased  a  part  of  the  original  trsct,  his  entry  would  be 
iimited  by  such  piHchase.  But,  if  he  entered  under  Pead, 
without  designatioa  of  Umits,  he  would  be  in  possession  of  the  * 
extent  of  Pearl's  claim.  These  priDc%>les  are  well  settled  in 
this  state,  and  it  is  betiewd  Ihat  they  givis  the  ccnrrect  rule  on 
this  subject. 

Without  then,  some  evidence  of  the  limit  of  McCammou's 
claim,  how  caa  the  Court  instruct  the  jury  that  his  entry  waa 
failH  byafiy  thing fihort  of  ihe  oidginal  boundaciesof  the  se- 
ven thousand  acres,  under  which  Pearl  seems  to  have  entered. 

If  the  &cts  existed  in  the  case  as  assumed  in  the  instruction, 
Bad  the  entry  was  limited  to  the  tract  iqiecified,  it  might  be 
given;  but  to  give  it  m.  the  face  of  other  and  contradictory 
focts,  could  only  tend  to  embarrass  and  mislead  the  jury.  The 
whole  iostniiction  is  framed  in  reference  to  the  limits  of  the 
demandants',  claim,  and  not  ja  reference  to  the  title  und^ 
whidi  the  entry  was  made. 

And  the  Court  inalructed  the  jury  on  the  motion  of  the  de- 
xiandants,  <'that  if  ihey  find  from  the  evidence  that  James 
Kincaidt  the  surveyor  <^  Bemy  and  Thompson  did  in  point  of 
&ct  make  these  eurveys  or  cause  ttiem  to  be  made,  and  the 
psiitcaits  issued  thesson,  beginning  at  or  near  the  mouth  of 
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P<md  credCi  as  derignated  on  the  ooimected  plat,  and  ^ 
he  letumed  the  certificate  of  snrvBy  and  patents  iasued  then- 
on, marked  or  caused  to  be  maifced  sorreirs  with  linesor 
comers  to  correspond  with  the  calls  of  the  patents  at  Baoooon 
creek,  that  soch  maridng  or  surveying  is  utterly  Tmd  and  yesiB 
no  title  whatever  in  Remy,  or  his  alienee;  notwithwtanding 
such  surveys  or  marking  may  include  the  land  in  coDtesf 

And  also,  ^'ihat  if  they  find  Kincaid's  beginning  oMnier  as 
represented  on  the  plat,'that  then,  as  to  this  oontroyeny,  his 
surveys  are  properly  laid  down." 

The  defendant  then  moved  the  Court  to  instruct  the  jiny 
<«that  if  they  find,  from  the  evidence  that  Remy's  patent  does 
not  cover  the  land  in  contest,  yet  if  they  find  that  the  tenants 
Off  any  of  ihem,or  those  claiming  under  them,  or  any  of  them, 
have  had  possession  of  the  land  in  contest  for  thirty  yean 
next  before  the  commencement  of  Ae  demandants'  soits^  they 
must  find  for  the  tenants. 

The  general  language  of  this  instruction  was  used  under  an 
agreement  to  embrace  other  suits  pending,  between  fhe  de* 
mandants  and  other  tenants,  involving  the  same  title  which 
should  be  determined  by  the  decision  in  this  case. 

The  instruction  might  have  been  more  definite  as  to  the 
extent  of  possession  by  reference  to  the  title  under  which  the 
possession  was  held;  but  as  this  may  be  considered  as  inclu- 
ded in  the  word  possession,  if  it  extend  beyond  the  actual 
occupancy,  agreeably  to  the  rule  laid  down  in  this  case,  the 
instruction  as  asked  is  given. 

And  the  Court  instructed  the  jury  also,  <<that  to  enaUe  ttie 
demandants  to  recover,  they  must  have  provedto  the  satisfiic- 
tion  of  the  jury,  that  they,  or  those  under  whom  they  daim, 
have  had  seisin  of  the  land  in  contest  within  thirty  yean  next 
before  the  commencement  of  their  suita''  And  also,  <<tfaat  tf 
they  find  from  the  evidence  that  Remy's  patent  jgr^ndflg  As 
land  in  contest,  they  must  find  for  the  tenants.'' 

The  jury  found  that  the  tenants  have  better  riglift  Iban  the 
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demandants,  to  the  land  in  controversy;  on  which  verdict 
jadgment  is  entered. 

This  case  was  taken  to  the  Supreme  Court  on  various  ex- 
ceptions to  the  opinion  and  instructions  of  the  Court,  and  the 
judgment  of  the  Circuit  Court  was  affirmed.     10  Peters,  414. 


Post  Master  General  v.  Nimrod  F.  Fennell,  et  al. 

Salt  voauA  be  brought  against  the  suretiefl  of  a  poet  master,  within  two  years  from 

tbe  thne  Ihe  poet  master  made  definxlt,  or  the  statute  bars  the  action  against 

them. 
The  dedication  is  to  be  counted  from  the  time  the  law  requires  the  moneys  to  be 

paid  oyer,  viz.  at  the  end  of  every  three  months ;  and  not  from  the  time  the 

poet  master  shall  frdl  to  pay  the  draft  of  the  department 

The  District  Jittomey  appeared  for  the  plaintiff,  and  Mr. 
Crittenden  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  was  commenced  in  the  district  court  to  recover 
a  balance  due  by  Richard  J.  Jackson,  late  post  master  at 
C^rgetown,  Kentucky,  for  whose  fidthful  performance  of  his 
duties  the  defendants  Fennell  and  Warren  were  sureties. 

Tlie  sureties  pleaded  the  statute  of  limitations,  which  re- 
quires suits  to  be  brought  against  the  sureties  of  a  post  master 
wiliiin  two  years  from  the  time  the  defalcation  occurs. 

Under  the  instructions  of  the  district  court  the  plea  was 
sostained,  and  a  judgment  was  rendered  for  the  defendants. 
To  reverse  this  judgment  the  writ  of  error  in  this  court  is 
proeecoted. 

On  flie  trial  it  appeared  that  Jackson  had  been  r^noved 

from  office  on  the  last  of  August,  1830.    The  last  items, 

diaiged  in  the  account  were  for  the  receipts  of  postage  for  the 

quarter  ending  on  the  last  of  June,  1830,  and  the  tw<>  moiiths 

of -ttie  socoeeding  quarter,  up  to  the  time  of  removal. 
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On  the  part  of  the  plaintiff,  instructions  to  Jackson  the  post 
master,  were  given  in  evidence,  in  which  he  was  directed  to 
retain  the  money  in  his  hands  until  drawn  for  by  the  depart- 
ment. And  the  draft  for  the  last  item  was  drawn  within  less 
than  two  years  after  the  defalcation ;  and  the  suit  was  com- 
menced in  a  short  tim«  afterwards.  So  that  two  years  had 
not  elapsed  from  the  refusal  of  the  post  master  to  pay  the  last 
order,  before  suit  And  it  is  contended  that  the  last  item  on 
which  dejGiult  was  made,  is  to  fix  the  time  at  which  the  statute 
begins  to  run. 

The  statute  was  adopted  for  the  benefit  of  securities  and  to 
excite  the  utmost  degree  of  vigilance  in  the  department  No 
very  strong  reason  is  perceived  why,  on  general  principles,  all 
statutes  of  limitations  should  not  run  against  the  government 
in  case  of  securities.  The  rule,  it  is  true,  seems  to  be  well 
established  that  the  government  cannot  be  guilty  of  laches  in 
this  respect  For  it  is  said,  if  the  government  by  the  lapse  of 
time,  should  be  barred,  of  just  claims,  great  injury  would 
result  to  the  public,  through  the  negligence  or  inattention  of 
public  officers.  This  may  be  admitted,  and  in  answer  it  may 
be  asked  whether  in  every  other  respect  the  public  does  not 
sufier,  and  is  not  continually  liable  to  suffer  injury,  from  the 
inattention  of  officers.  And  why  should  not  the  statute  of 
limitations,  which  is  founded  in  sound  policy,  and  is  prodnc 
tive  of  salutary  effects  in  society,  at  least  where  sureties  axe 
concerned,  operate  against  the  government 

In  almost  all  offices  involving  heavy  pecuniary  responsibil- 
ity, the  incumbents  are  required  to  give  security ;  and  these 
officers  are  required  by  law  to  pay  over  moneys  as  they  shall 
come  into  their  hands.  Now  if  they  shall  fail  to  do  this,  and 
the  proper  officers  shall  &ii  to  enforce  the  law  and  oo^ce  the 
payment  by  suit,  or  remove  the  de&ulter,  the  sureties  on  every 
principle  of  sound  policy  should  be  exonerated. 

They  rely  upon  the  fsLithful  execution  of  his  duties  by  the 
person  for  whom  they  have  become  responsible ;  and  tfaey 
have  a  right  to  rely  upon  the  vigilance  and  fiuthftilness  of  tl^ 
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ftuperior  officers  whose  duty  it  is  to  see  that  the  law  is  fidth- 
fiiUy  executed. 

Many  cases  of  extreme  hardship  to  sureties  have  occurred 
from  the  negligence  of  superior  officers  and  the  un&ithfulness 
of  others.  Bonds  have  been  enforced  against  securities,  after 
ibe  lapse  of  ten  or  twenty  years,  when  the  principal  at  the 
time  of  the  de&lcation  was  responsible,  but  afterwards  became 
insolvent 

Congress  in  the  post  office  law,  have,  in  opposition  to  the 
general  policy  on  this  subject  provided,  that  the  sureties  of  a 
post  master  shall  not  be  held  liable,  unless  prosecuted  within 
two  years  from  the  time  the  defalcation  took  place.  And  the 
enquiry  in  the  case  under  consideration  is,  whether  the  defal- 
cation occurred  at  the  time  the  last  draft  was  presented  to  the 
post  master  and  not  paid  or  at  some  other  time. 

The  act  provides  that  if  any  post  master  or  other  person 
authorized  to  receive  the  postage  of  letters  and  packets  shall 
neglect  or  refuse  to  render  his  accounts,  and  pay  over  to  the 
post  master  general  the  balance  by  him  due,  at  the  end  of  every 
three  months,  it  shall  be  the  duty  of  the  post  master  general 
to  cause  asuit  to  be  commenced  against  the  person  or  persons 
so  Delecting  or  reftising.  And  it  is  further  provided  ttiat  if  a 
post  master  shall  fisiil  for  one  month  to  make  his  return,  he 
shall  forfeit  double  the  value  of  the  postages,  &c. 

Now  this  provision  that  the  post  master  shall  make  his 
return  and  pay  over  the  moneys  received  for  postages  in  his 
hands  at  the  end  of  every  three  months,  is  imperative,  and 
caimot  be  dispensed  with  by  any  instructions  of  the  post  mas- 
ter generaL  The  law  requires  the  posf  master  to  pay  over  the 
moneys  at  the  end  of  every  three  months — ^the  post  master 
general  therefore  cannot  instruct  him  that  he  need  not  pay  the 
money  at  the  end  of  three  months,  but  at  some  other  time 
irhen  a  draft  from  the  department  shall  be  presented  to  him. 

He  may,  with  propriety,  instruct  the  post  master  not  t9 
deposite  die  funds  in  his  hands,  but  hold  them  to  meet  the 
drafts  of  the  department;  but  these  drafts  must  be  drawn 
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when  the  payment,  by  the  law,  is  required  to  be  made.  And 
if  not  so  drawn  the  dedication  which  occurs  must  be  counted, 
under  the  statute,  from  the  time  the  law  requires  the  payment 
to  be  made,  and  not  from  the  time  the  post  master  fiuled  to 
pay  the  draft  of  the  department.  More  than  two  years  elaps- 
ed from  the  time  the  post  master  was  removed  from  office 
until  this  suit  was  commenced ;  so  that  the  statute  bars  the 
action,  as  against  the  sureties,  if  it  began  to  run,  at  the  time 
the  law  required  the  payment  to  be  made.  No  doubt  is 
entertained  on  this  question,  and  the  Judgment  of  the  distrid 
court,  is,  therefore,  affirmed. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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The  Bank  of  the  United  States, 

V. 

John  Voorhexs  and  othebo. 

A  jadgmeni  of  a  Comt  of  general  jmiBdiction,  having  cognizance  of  a  paitieular 

case,  win  protect  the  pnicfaaaer  under  the  judgment,  however  ernxneoua  it 

nay  he. 
*    Tllie  levy  of  a  ftragn  attachment  under  the  kw  of  Ohio^  givee  juriadictkm  to  die 

Court 
The  Court  of  Common  Pleaa  is  a  Court  of  general  jnriadiction* 
Ifocii  may  be  pceemned  in  fiivor  of  the  proceedings  of  such  a  Court 
A  purchaser  is  not  bound  to  look  into  die  record,  to  see  whether  enois  have  not 

oocuiied,  foft  whidk  the  jud^^ment  ma^  be  reversed* 
nwse  matlen  are  never  examinable  where  the  judgment  comes  befon  the  Court 

coOaleralFf. 
Tile  Court  of  Common  Pleas  having  taken  jurisdiction  in  an  attachment  bj  the 

levy  of  die  writ,  the  subsequent  proceedings  cannot  divest  the  jurisdictiop, 

lliiou^  emneous. 
Tlie  purchaser  under  die  judgment  is  protected  by  it 
Tlie  deed  of  the  Auditors  may  be  made  to  die  puehaser  at  the  sale,  or  to 


This  case  was  argued  by  Messrs.  Caswell  4*  Starr  for  the 
plaintiff,  and  by  Mr.  Chase  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  action  of  ejectment  is  brought  to  recover  a  tract  of 
land  in  Hamilton  county. 

The  title  of  the  plaintiff  is  founded  on  the  proceedings  in  a 

eeitain  writ  of  attachment  in  the  Court  of  Common  Pleas 

against  Seth  Cutter,  commenced  in  Hamilton  county,  in  1807, 
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and  under  which  the  land  was  sold  in  1808,  by  auditors  ap- 
pointed,  who  made  their  return  in  1808.  And  at  the  August 
term  following  the  sale  was  confirmed  by  the  Court  The 
land  was  sold,  as  appears  by  the  return,  to  William  Stanley 
and  the  deed  was  executed  to  Woodward  and  Foster.  And 
on  the  same  day  Woodward  and  Foster  conveyed  the  land  to 
Stanley.  By  sundry  mesne  conveyances  the  land  was  con- 
veyed to  the  Bank  of  the  United  States. 

The  defendants  are  in  possession  under  Seth  Cutter,  the  de- 
fendant in  the  attachment,  and  claim  under  conveyances  from 
him.  And  the  .question  for  the  decision  of  the  Court  is, 
whether  the  proceedings  under  the  attachment  divested  the 
title  of  Seth  Cutter  to  the  land  attached. 

On  the  part  of  the  defendants  it  is  contended  that  they  did 
not,  on  account  <of  manifest  irregularities  in  the  proceedings  * 
which  rendered  them  null  and  void. 

The  statute  requires  that  before  a  writ  of  attachment  shall 
issue,  an  affidavit  shall  be  made  of  the  debt  due,  and  that  the 
defendant  has  absconded,  &c,,  or  is  not  a  resident  of  tlie  state. 

An  advertisement  in  some  newspaper  in  the  state,  giving 
notice  of  the  attachment,  &c.  is  required  to  be  published  three 
months,  before  judgment  can  be  entered  on  the  attachment 

No  judgment  can  be  rendered  against  the  defendant  until 
the  third  term,  at  each  of  which  terms  he  is  required  to  be 
called  three  times  and  defaulted* 

No  sale,  by  the  auditors  appointed  by  the  court,  can  be 
made,  in  less  than  twelve  months  from  the  return  of  the  at- 
tachment 

Before  the  sale  of  the  land  attached,  the  auditors  are  re- 
quired to  give  notice  by  advertisement  fifteen  days. 

The  defendants  contend  that  it  does  not  appear  from  the 
record  that  any  of  these  essential  requisites  have  been  com- 
plied with;  and  consequently  the  judgment  and  sale  of  the 
land  are  void.  That  this  is  a  proceeding  in  derogation  of  the 
common  law,  a  special  jurisdiction  created  by  die  statute,  and 
that  to  render  the  proceeding  vaUd  it  is  necessary  to  show  that 
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every  step  has  been  taken  as  required  by  the  statute.  That 
nothing  short  of  this  can  divest  the  title  of  the  defencbnt  in  the 
attachment  And  Diat  as  any  essential  defect  in  the  proceed- 
ing vitiates  the  Whole,  advantage  may  be  taken  of  it  collate- 
rally, wheA  the  record  is  offered  in  evidence. 

It  is  true  that  there  is  a  well  defined  distinction  between  the 
proceedings  of  courts  which  have  a  general  and  those  which 
have  a  special  jurisdictioiL  The  latter  must  show  their  juris- 
diction upon  the  face  of  their  proceedings,  but  the  former  take 
jurisdiction  of  all  cases  as  a  matter  of  coiutse,  unless  in  due 
time,  the  want  of  jurisdiction  shall  be  set  up  by  plea. 

The  Court  of  Common  Pleas,  before  which  this  proceeding 
was  had,  is  a  court  of  general  jurisdiction.  And  the  first 
question  that  arises  when  the  judgment  of  such  a  court  is 
offlsred  in  evidence  as  the  foundation  of  title  is,  whether  the 
oourt  had  jurisdiction  of  the  case.  The  subject  matter  is  em- 
braced within  the  general  powers  of  the  court;  but  has  the 
defendant  been  served  with  process,  or  has  a  notice  been  pub- 
lished, or  such  proceeding  had,  as  authorized  the  court  to  take 
cognizance  of  the  matter. 

This  is  not  a  proceeding  against  the  person  of  the  defen- 
dant, but  against  the  property  levied  on  by  the  attachment 
It  is  substantially  a  proceeding  in  remy  and  the  property  is 
bound  from  the  service  of  the  attachment 

But,  it  is  objected  that  the  statute  provides,  no  attachment 
shall  issue  unless  an  affidavit  has  been  made,  and  that  in  this 
record  there  is  no  affidavit 

It  is  not  material  to  enquire  whether  this  affidavit  should 
constitute  a  part  of  the  record  or  not,  the  law  provides  that  if 
the  clerk  issue  the  writ  without  an  affidavit,  "such  writ  shall 
be  quashed,  on  motion,  at  the  proper  cost  of  the  clerk  issuing 
the  same.'*  And  independent  of  the  presumption  which 
arises  in  favor  of  the  regularity  of  the  writ,  from  no  such  mo- 
tion having  been  made,  and  the  general  powers  of  the  court, 
it  may  well  be  doubted  whether  advantage  can  be  taken  of 
such  a  defect,  except  by  motion  as  the  statute  provides.    But 
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if  the  omission  to  file  an  affidavit  be  an  error,  for  which  the 
judgment  should  be  reversed,  by  an  appellate  court,  still  it 
does  not  follow  that  the  judgment  for  this  cause,  is  a  nuUitf. 
The  record  states  th^  the  plaintiflf  ^  has  sufficiently  testified 

■  _ 

to  the  judges  of  our  Court  of  Common  Pleas,  that  Seth  Cutter, 
who  is  not  now  residing  in  the  state  is  indebted,  Ac"  This 
shows  that  the  affidavit  was  made,  and  the  substance  of  it 
contained  in  the  record.  What  more  can  be  required  by  the 
most  technical  rule.  The  court  were  the  judges  of  the  suffi- 
ciency of  the  affidavit 

The  levy  of  the  attachment  brings  the  case  within  the  juzis- 
diction  of  the  court  For  the  law  so  far  as  the  property  at* 
tached  is  concerned,  has  substituted  it  for  a  personal  servioe. 

The  court  having  acquired  jurisdiction  of  the  case,  it  caoDOt 
be  divested  by  any  error  in  the  subsequent  proceedings.  The 
judgment  may  be  erroneous  and  reversible  in  a  court  of  er- 
rors, but  it  cannot  be  treated  as  void.  And  unless  it  be  void, 
the  purchase  under  it  is  protected. 

It  would  be  a  monstrous  doctrine,  to  hold  a  purchaser  re- 
sponsible for  the  errors  of  the  court  He  is  a  stranger,  gene- 
rally, to  the  proceedings;  and  in  making  his  purchase,  relies 
upon  the  judgment  of  a  court  of  general  jurisdiction.  Such  a 
rule  would  operate  most  injuriously  to  defendants,  as  the  pre- 
cariousness  of  the  title,  would  take  from  their  property,  sold 
under  a  judgment,  more  than  half  its  value. 

But  the  rule  is  well  settled  that  errors  of  proceeding  in  the 
court,  do  not  affect  the  title  of  the  purchaser. 

The  record  does  not  show  that  the  pendency  of  the  attach- 
ment was  advertised  as  the  statute  requires;  but,  if  it  were 
necessary,  this  might  fairly  be  presumed.  But  it  is  not  deemed 
necessary  to  examine  minutely  the  objections  made  to  die 
judgment  They  are  not  now  properly  examinable.  And 
the  time  has  long  since  transpired  when  they  could  be  exam- 
ined on  a  writ  of  error.  Wise  v.  Slocum^  3  Cranch,  300. 
Hyttons'  Lessee  v.  Broumj  1  Wash.  C.  C.  Rep.  204,  %98,  343. 
WAeaton  v.  Sexton^  4  Wheat  506.    Elliot  v.  Bind,  I  Petcis 


JUL){  TERM,  1834.  ftU 


The  Bttik  tf  the  United  States  t.  John  Yoorheee  tnd  others. 

._  *  

340.  Taylor  v.  TTioitpsany  5  Petert  310.  Hartshorn  t. 
fFilsonj  2  Ohio  Rep.  28.  6  Ohio  Rep.  268.  5  Ohio  Rep.  500. 
Aliens?  Lessee  v.  Parish^  3  Ohio  Rep.  1 90.  LadUnifs  Heirs 
▼.  fFfldfe,  5  Ohio  Rep.  501.  Ludlow's  Heirs  ▼.  McBride,  3 
Ohio  Rep.  257.  ^ 

In  the  case  of  Thompson  v.  Ta/mte,  2  Peters  157,  the  doc- 
trine applicable  to  this  case  is  examined. 

The  court  appointed  the  auditors,  and  directed  the  sale  of 
the  land,  and  on  the  return  of  the  sale,  they  confirmed  it,  and 
authorized  a  deed  to  be  executed. 

Now  the  court  exercised  their  judgment  on  all  these  matters, 
and  does  not  that  afford  evidence,  that  they  were  regularly 
transacted.  The  record  does  not  show  that  the  steps  required 
irere  not  taken^  then  is  not  the  presumption  fair  that  they  were 
taken;  at  all  erents,  on  a  collateral  examination  of  the  record. 

The  statute  does  not  provide  that  the  title  shall  not  be  good, 
unless  the  requisites  of  the  statute  shall  be  complied  with. 

■ 

And  if  the  judgment  be  not  a  nullity,  however  erroneous  it 
may  be,  the  purchase  under  it  is  clearly  good. 

In  the  case  of  Taylor  v.  Thompson^  5  Peters,  370,  the  court 
held  the  title  of  a  purchaser  of  a  term  of  years,  under  a  fieri 
/aciaSy  good,  though  the  defendant  was  at  the  same  time,  and 
in  the  same  case,  charged  in  execution  under  a  ca  scu 

The  doctrine  is  fully  sustained  in  4  Granch,  328.  4  Wheat- 
506. 

The  objection  that  the  conveyance  was  made  to  Woodward 
and  Foster,  instead  of  Stanley,  the  purchaser  at  the  sale,  seems 
not  to  be  entitled  to  much  consideration. 

If  this  be  a  matter  of  contest,  it  must  arise  between  the  pur- 
chaser and  the  persons  who  received  the  conveyance.  So 
Cutter  was  in  no  respect  prejudiced  by  the  act,  it  is  not  per- 
ceived how  he  can  complain.  He  has  received  the  considera- 
tion for  which  the  land  sold,  and  it  can  be  a  matter  of  no 
importance  to  him,  whether  the  land  was  conveyed  to  the 
purchaser  or  to  some  other  peison.  The  title  has  passed  out 
of  the  defendant  by  operation  of  law^  and  the  right  to  it  may 
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be  a  matter  of  coatraveisy  arisiiig  out  of  acts  sabsequent  to 
the  sale. 

But  no  objection  is  peiceived  to  the  deed  as  made  to 
Woodward  and  Foster.  Whether  it  waf  so  made  on  tiie 
order  of  the  purchaser  or  not,  is  not  material;  as  it  appears  on 
the  same  day  the  auditors  executed  the  deed,  Woodwaid  and 
Foster  conveyed  the  land  to  Stanley.  From  this  fibct  it  may 
be  presumed  that  the  conveyance  was  first  made  to  Wood- 
ward and  Foster  with  the  consent  or  at  the  request  of  Stanley, 
and  he  immediately  afterwards  received  the  conveyance  fiom 
them.  No  objection  is  perceived  to  the  auditor's  or  the  dier- 
iff 's  making  a  deed  to  any  individual  at  the  request  of  ibB 
purchaser  at  the  sale,  provided  the  act  is  done  in  good  feith. 

This  case  was  taken  to  the  Supreme  Court  on  a  writ  of 
error,  and  the  judgment  of  the  Circuit  Court  was  affirmed. 
10  Peters  449. 


Joseph  D.  Bxxhs  Aim  othxrs  v.  Richakd  Haughtoh. 

W]ia«  defmdante  in  a  jodgment  ein  dkow  tliet  tfaey  Imye  bennlee«d  11^^ 

ioMiliPwt  kws  ftf  die  Stale,  aiid  ibaftUie  debt  or  jodgmem 

•diedule,  tfaej  cumot,  under  a  nileof  the  Court,  be impiiMned  on  tfie  jodgnMOt 
The  ni«rfY«Dt  lawi  may  be  adopted  by  a  rale  of  Court,  under  Ifae  fMemuHd 

18SS. 
Where  the  defendente  eie  not  UaUe  to  be  imprieoaed  on  the  judgment,  die  ipeoil 

beil  is  not  bound  to  ennender  them  in  hisdiecheige. 
To  en  action  on  the  leeogninnce  of  bail,  he  mi^  plead  the  diecheige  of  fail  pna- 

cipelfl  under  the  inoohrent  lawe  of  the  Stele. 
Theee  lawe  cannot  aflect  the  proceedingB  in  the  fedoral  eooi1%  onleai  thaj  ue 

adopted  aa  mlee  of  proceeding, 
A  state  has  a  right,  in  regulating  tlie  remedy,  to  proleet  from  imprieimmept,  idhA- 

iwnfaa 
Such  laws  aflect  the  remedy  only,  end  do  not  in  eny  reepect  in^eir  die  oontiaeL 
A  law  which  lelieTes  from  the  oontraet  cannot  be  enforced  against  non^eMlcoli 

of  the  state;  or  incases  where  the  contract  was  prior  to  the  law. 

This  case  was  argued  by  Mmsts.  Chester  and  Caswellf  for 
the  plaintifb,  and  by  Mr.  Fax^  for  the  defendant 
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opimoN  OF  THE  camtir^ 

Av  action  was  brought  by  the  plaintiffii  in  1830,  against  Jo- 
seph Hairis  and  iSbimelius  V.  Harris,  and  judgment  for  2818 
doUars  and  costs,  was  entered  at  December  term.  In  this  suit 
the  defendant  Haughton  became  special  bail,  and  bound  him- 
self that  the  Harris's,  should  a  judgment  be  recovered  against 
them,  should  pay  the  judgment,  or  render  themselves  to  the 
MardiaL 

A  capias  ad  sat^faciendum  was  issued  upon  the  judgment 
in  October,  1831,  to  the  Marshal,  which  he  returned  that  the 
defendants  were  not  to  be  found. 

At  die  same  term  this  Court  adopted  a  rule  ^that  if  a  defen- 
dant upon  a  capias,  does  not  give  sufficient  appearance  bail, 
he  shall  be  committed  to  prison,  to  remain  until  discharged  by 
due  course  of  law.  But  under  neither  mesne  nor  final  process, 
shall  any  individual  be  kept  imprisoned,  who  under  the  insol- 
vent law  of  the  state,  has  for  such  demand  been  released  from 
imprisonment'' 

In  February  1831,  Cornelius  V.  Harris  was  discharged  from 
imprisonment  for  all  his  debts,  under  the  insolvent  law  of  the 
Slate;  and  in  February,  1832,  Joseph  Harris  was  also  dis- 
charged. 

The  plaintLflb  in  December,.  1832,  commenced  an  action  of 
debt  on  the  recognizance  of  special  bail.  In  the  declaration, 
the  proceeding  in  the  suit  against  the  Harris's,  and  the  return  of 
tbecasa  rum  eat  are  set  out  Among  other  pleas,  the  defendant 
.  sets  up  the  discharge  of  the  Harris's  under  the  insolvent  law 
of  Ohio,  and  the  rule  of  the  Court  as  above  stated,  in  bar  of 
the  action.  The  plaintiffs  demurred  to  this  plea,  and  a  join- 
der being  filed  to  the  demurrer,  the  sufficiency  of  the  plea  is 
presented  for  the  decision  of  the  Court 

In  Ae  revised  laws  of  Ohio,  22  vol.  58,  it  is  enacted,  ^  that 
after  the  return  of  the  capias  ad  respondendum^  the  defend- 
ant may  render  himself,  or  be  rendered,  in  discharge  of  his 

[,  either  before  or  after  judgment ;  provided  such  render 
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be  made  at  or  before  the  appearance  of  the  first  scire  facias 
against  the  bail  retiyned  scire  feci,  or  ^of  the  second  scire 
facias  returned  nihil,  or  of  the  capiae  ad  respondendumyOi 
summons  in  aa  action  of  debt  against  t]4R)ail  on  his  recog- 
nizance, returned  served;  and  not  after.''  Th^p  act  was 
passed  in  1824,  and  was  in  force  when  the  act  of  1828  was 
passed  by  Congress,  adopting  the  <<  modes  of  proceedings"  in 
actions  M  common  law,  established  in  the  state  courts. 

Under  this  law  and  the  practice  of  this  Court,  the  special 
bail  had  a  right  to  discharge  himself  by  a  surrender  of  the 
principals  any  time  before  the  writ,  on  ihe  recognizance  was 
returned  served,  or  the  return  of  the  second  scire  facias  nihil 

And  this  is  the  rule  of  the  conunon  law.  It  is  said  that  the 
bail  are  fixed  on  the  return  of  the  capias  ad  sat^faciendum 
non  est;  but  it  will  be  found  that  they  have,  though  it  is  said 
to  be  a  matter  of  favor,  until  the  return  of  the  scire  facias 
served,  or  the  alic^  writ  nihily  within  which  to  surrender 
their  principal.  So  that  the  bail  are  not  fixed,  unconditionally, 
till  the  return  of  the  writ  as  above  stated.  Mannin  v.  Par- 
tridge, 14  East.  Rep.  599. 

By  the  insolvent  law  of  Ohio,  of  1824,  it  is  provided  <'  that 
the  certificate  of  the  commissioner  of  insolvents,  duly  obtain- 
ed, shall  entitle  the  insolvent,  if  in  custody  upon  mesne  or 
final  process  in  any  civil  action,  to  an  inmiediate  discharge 
therefrom,  upon  his  complying  with  the  requisites  of  the  act*, 
and  that  the  final  certificate  of  the  Court  of  Common  Pleas, 
duly  obtained,  shall  protect  the  insolvent  for  ever  after  from 
imprisonment  for  any  suit  or  cause  of  action,  debt  or  demand 
mentioned  in  the  schedule  given  in  under  the  insolvent  pro- 
ceedings ;  and  a  penalty  is  inflicted  on  any  ofiSicer  who  shall 
knowingly  and  wilfully  arrest,  in  any  civil  proceeding  such 
discharged  insolvent." 

This  act  is  repealed  by  the  insolvent  law  of  1831,  but  the 
same  provisions,  as  above  stated,  are  contained  in  the  repeal- 
ing law. 

In  support  of  ^e  plea,  it  is  contended  that  the  Harris's, 
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baving  been  discharged  under  the  insolvent  law,  and  as  the 
sdiednle  they  exhibited  contained  the  debt  on  which  the 
plaintiffi  obtained  their  judgment,  that  they  are  not  liable  to 
be  imprisoned  on  said  debt  or  judgment.  That  had  they  been 
in  imprisonment  on  the  judgment  when  the  benefit  of  the  act 
was  extended  to  them,  they  must  have  been  immediately  dis- 
chaiged.  That  they  are  protected  from  arrest,  by  the  laws  of 
the  state,  under  a  heavy  penalty,  for  any  debt  contained  on 
their  schedule,  and  that  under  such  circumstances  the  bail 
cannot  be  required  to  surrender  them  in  his  discharge.  Hiat 
the  law  requires  nothing  to  be  done  in  vain,  and  that  to  sur- 
render the  original  defendant,  would  be  in  vain,  as  they  could 
not  be  held  in  imprisonment,  but  must  be  immediately  dis- 
chai^ed.  That  to  attempt  to  make  the  surrender  would  sub- 
ject the  bail  to  an  action  of  trespass,  as  it  would  any  officer 
who  should  knowingly  arrest  them. 

On  the  part  of  the  plaintiffs,  it  is  contended,  that  it  appears 
from  the  pleadings  that  neither  of  the  original  defendants  were 
discharged  under  the  insolvent  law,  until  after  judgment  in 
the  Circuit  Court  That  Joseph  Harris  was  not  discharged 
until  after  the  return  of  the  ca  sa.  and  that  the  rule  of  court 
aet  out  in  the  plea  was  not  adopted  until  after  the  retui^of 
that  execution.  That  the  plaintiff's  right,  therefore,  was  fixed 
by  the  judgment,  or  by  the  judgment  and  the  execution, 
against  ttie  baQ,  and  that  no  mode  of  discharge  subsequent  to 
(his  can  be  adopted  which  shall  affect  this  right 

It  is  insisted  that  the  insolvent  laws  of  the  state  cannot  be 
enforced  by  the  courts  of  the  United  States,  and  that  such 
laws  or  a  discharge  under  them  cannot  affect  the  proceedings 
in  those  courts.  That  the  act  of  Congress  of  1828  does  not 
adopt  these  laws,  or  authorize  the  court  by  rule  to  adopt 
them.  That  the  dischai^e  of  the  defendant  firom  his  recogni- 
zance tmder  the  state  law,  would  be  in  conflict  with  the  deci- 
aionjs  of  the  Supreme  Court  in  the  case  of  Ogden  v.  Saunders j 
lj8  Wheat  369.  Shaw  v.  Soblnns,  in  a  note  to  the  case,  and 

Baj/le  V.  Zachaty  and  Thirner.    6  Peters,  643. 
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As  before  remarkad^  the  bail  were  not  fixed,  absolutely,  un- 
til the  return  of  the  scire  facias  served  on  the  second  writ 
nihil.  And  within  this  time,  the  bail,  not  as  a  matter  of  favor, 
but  as  a  matter  of  legal  right,  jcould  surrender  their  principal 
and  claim  a  discharge. 

This  is  the  law  of  Ohio.    And  is  it  adopted  by  the  act  of 
1828,  and  the  rule  of  Court  ?    The  act  in  terms  adopts  in  the 
federal  courts  the  same  <^  modes  of  proceeding''  in  the  federal 
courts,  as  in  the  state  courts.    Now  is  not  the  surrender  of  the 
principal  by  the  bail,  a  mode  of  proceeding  ? 

In  the  case  of  Wayman  v.  Southard^  10  Wheat.  1,  the  Su- 
preme  Court  decided  that  the  terms  <  process,'  and  *  modes  of 
proceeding  in  a  suit,'  embraced  the  whole  progress  of  such 
suit  and  every  transaction  in  it,  from  its  commencement  to  its 
termination,  and  until  the  judgment  should  be  satisfied. 

The  words  of  the  act  of  1828  are,  « the  forms  of  mesne  pro- 
cess, and  the  forms  and  modes  of  proceeding,"  shall  be  the 
same  as  in  the  state  courts.  And  these  words  embodied  in  a. 
different  statute  having  the  same  object  in  view,  received  the 
above  construction  by  the  Supreme  Court.  Now  there  was 
no  right  fixed  against  the  bail  on  the  retinm  of  the  ca  sa,  so 
tha^the  rule  of  court  in  no  sense  affected  a  vested  right,  but 
merely  changed  or  modified  the  remedy. 

The  power  of  the  court  to  adopt  the  rule  seems  to  be  clear, 
under  the  third  section  of  the  above  act.  It  provides  **  that 
writs  of  execution  and  other  final  process,  issued  on  judgments 
and  decrees,  rendered  in  any  of  the  courts  of  the  United 
States,  and  the  proceedings  thereon,  shall  be  the  same,  except 
their  style,  in  each  state  respectively,  as  are  now  used  in  the 
courts  of  such  state;  provided,  however,  that  it  shall  be  in  the 
power  of  the  courts,  if  they  see  fit  in  their  discretion,  by  rules 
of  court,  so  far  to  alter  final  process  in  said  courts  as  to  con- 
form the  same  to  any  change,  which  may  be  adopted  by  the 
legislatures  of  the  respective  states  for  the  state  courts." 

The  rule  adopted  did  nothing  more  than  in  effect  to  conform 
the  process  against  the  body,  to  the  mode  of  proceeding  in  the 
state  courts,  on  the  same  process.    It  might  well  be  contended 
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that  this  proceeding  may  be  sustained  under  the  act  of  1828, 
independently  of  the  rule;  but  the  law  authorizes  the  court  to 
make  such  alterations  as  shall  conform  to  the  state  practice. 

A  state  law,  as  it  regards  the  proceedings  of  the  courts  of 
the  (Jnited  States,  can  only  be  in  force,  by  the  adoption  of 
Congress  or  under  their  authority. 

If  then  the  defendants  to  the  original  judgment,  having  been 
discharged  under  the  insolvent  laws  of  the  state,  were  not  lia- 
ble to  be  imprisoned  on  such  judgment;  it  would  be  worse 
than  solemn  mockery  to  require  them  to  be  surrendered,  as 
llie  condition  on  which  the  special  bail  shall  be  discharged. 
Why  require  their  surrender  when  they  cannot  be  held  in  con- 
finement? The  law  can  never  require  an  act  to  be  done,  so 
useless  and  absurd.  Mannin  v.  Partridge^  14  East,  599. 
Ollcott  V.  Lilly  J  4  John.  Rep.  407.  Bogga  v.  Teackkj  5 
Binn.  Rep.  332.  18  John.  Rep.  335.  9  Sarg.  and  Rawle's 
Rep.  24.  But  it  is  said  that  a  discharge  of  the  defendant,  will 
conflict  with  the  decision  of  the  Supreme  Court  in  the  case  of 
Ogden  V.  Saunders.  In  this  case  the  court  decided  that  a 
state  bankrupt  or  insolvent  law,  which  dischai^s  both  the 
person  of  the  debtor,  and  his  future  acquisitions  of  property, 
18  not  <<a  law  impairing  the  obligation  of  contracts,"  so  far  as 
respects  debts  contracted  subsequent  to  the  passage  of  such 
law.  But  that  a  certificate  of  discharge  under  such  law,  can- 
not be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  an- 
other state  in  the  courts  of  the  United  States,  or  of  any  other 
state  than  that  where  the  discharge  was  obtained. 

It  is  true  that  Mr.  Justice  Johnson,  in  giving  the  opinion  of 
the  Court  in  this  case,  calls  the  law  under  which  the  question 
was  raised  an  insolvent  law;  but  it  was  a  law  which  not  only 
relieved  the  party  from  imprisonment,  but  also  his  future  ac- 
quisitions from  liabihty.  This  was  then  substantially  a  bank- 
rupt law. 

In  the  case  of  Boyle  v.  Zachary  fy  Tamer,  6  Peters,  643, 
Mr.  Justice  Story,  in  giving  the  opinion  of  the  Court,  says — 
<<the  first  point  presented  for  argument,  and  indeed  that  which 
was  the  principal  ground  of  the  appeal,  is,  as  to  the  efiect  of  the 
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discharge  under  the  insolvent  act.  This  question  is  of  courae 
at  rest,  so  far  as  it  is  covered  by  the  antecedent  decisions 
made  by  this  Court"  And  he  refers  to  the  decision  in  flie 
case  of  Ogden  v.  Saunders,  and  observes — ^  so  &x  then  as 
decisions  upon  the  subject  of  state  insolvent  laws  have  been 
made  by  this  Court,  they  are  to  be  deemed  final  and  ooa* 
elusive/' 

The  insolvent  law  referred  to  in  this  case,  like  the  one  in- 
volved in  the  case  of  Ogden  v.  Saunders^  discharged  the 
party  from  the  contract 

That  the  mere  imprisonment  of  the  debtor  as  a  means  of 
enforcing  the  payment,  belongs  to  the  remedy  and  does  not 
reach  the  contract,  has  been  often  decided,  and  is  so  clear  a 
proposition  that  no  one  will  controvert  it  And  the  Supreme 
Court  have  often  decided  that  a  state  insolvent  law,  which 
exonerates  the  debtor  from  imprisonment,  does  not  impair  die 
obUgation  of  the  contract,  but  is  within  the  legislative  powor 
of  a  state,  which  modifies  the  remedy  at  its  discretion  wilfaiii 
its  own  jurisdiction. 

The  counsel  for  the  plaintifis  suggest,  though  they  do  jm^ 
seem  to  urge  the  point  with  confidence,  that  the  recognizance 
of  bail  was  a  contract  with  the  plaintifis,  who  are  citizens  of 
New  York,  and  in  which  the  bail  agreed  that  the  defendants 
should  surrender  themselves  or  pay  the  money,  and  to  dis- 
charge the  bail,  without  such  surrender  or  payment  under  the 
state  insolvent  law,  impairs  the  obligation  of  the  contract 

The  undertaking  of  the  bail  is  a  part  of  the  remedy,  and 
rests  on  the  ground  that  the  plaintiff  has  a  right  to  imprison 
the  defendant,  in  satis&cticm  of  his  judgment  This  is  shown 
by  the  necessity  the  plaintiff  is  under  to  issue  an  execution 
against  the  body  of  the  defendant,  before  he  can  proceed 
against  the  bail. 

The  defendant,  by  giving  special  bail,  places  himself  in  the 
custody  of  his  bail,,  who  is  bound  to  have  him  to  answer  the 
writ  of  the  plaintiff.  Or  the  bail,  imder  the  laws  of  this  state, 
may  surrender  the  defendant,  at  any  time,  as  a  matter  of  righ^ 
before  he  is  fixed  by  the  proceeding  against  him. 
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Now  this  undertaking  of  the  bail  is  a  part  of  the  remedy 
for  the  enforcement  of  payment.  And  if  the  plaintiff  has  no 
right  to  imprison  the  defendant,  how  can  he  demand  him  by 
execution,  or  make  the  bail  responsible  for  not  surrendering 
him?  It  is  true  the  plaintiff  may  not  know  that  the  defendant 
has  taken  the  benefit  of  the  act,  and  as  the  discharge  may  be 
taken  advantage  of  by  plea  or  on  motion,  it  may  not  be  im- 
proper for  the  plaintiff  to  sue  out  a  ca  sa;  but  the  question 
is,  can  he  imprison  a  defendant  who  has  been  discharged  ? 
Clearly  he  cannot ;  and  it  follows  as  a  necessary  consequence 
if  he  cannot  imprison  him,  that  the  bail  is  not  bound  to  make 
the  surrender. 

Suppose  the  judgment  against  the  Harris's  had  been  en- 
tered before  one  of  the  state  courts,  does  any  one  doubt  that 
they  would  have  been  discharged  from  imprisonment,  by  vir- 
tue of  their  proceeding  under  the  insolvent  law  ?  And  that 
their  bail  would  have  been  also  discharged  on  the  same 
ground  ?  This  will  hardly  be  controverted.  And  yet  such  a 
proceeding  would  as  much  impair  the  obligation  of  the  con- 
tract, as  the  proceeding  in  the  present  case.  In  fact  no  con- 
tract is  impaired ;  the  state  law  relieves  from  imprisonment 
by  a  modification  of  the  remedy,  and  this  the  state  has  a  right 
to  do,  as  the  Supreme  Court  have  solemnly  decided. 

The  principles  decided  m  the  case  of  Ogden  v.  Saundersy 
and  of  Boyle  v.  2!achary  fy  Turner y  have  no  application  to 
the  present  case.  Both  of  those  cases  turned  upon  the  ground 
that  the  statute  relieved  from  the  contract  But  in  the  pre- 
sent case  the  remedy  only  is  affected. 

The  plaintiff,  under  the  circumstances  of  the  case,  have  no 
right  to  imprison  the  defendants  as  a  means  of  enforcing  the 
payment  of  the  judgment ;  and  consequently  they  have  no 
right  to  demand  their  surrender  by  the  special  bail. 

The  plea  is  sustained  and  the  demurrer  overruled— judg- 
ment for  the  defendant 

This  case  was  removed  by  writ  of  error  to  the  Supreme 
Court,  where  the  judgment  of  the  Circuit  Court  was  affirmed. 
9  Peters,  32  9.  20* 
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The  powen  of  the  Federal  Goreniment  are  limited. 

It  poMCHM  no  powers  but  «ach  as  have  been  delegated. 

Congresf  have  power  to  regulate  oommeroe  among  the  Indian  tribeai  which  aSbrdi 

a  wide  icope  for  legialation. 
Under  a  flimilar  power,  as  regards  foreign  nations,  Congress  hare  paned  non-in- 

tercouise,  embargo's,  and  other  aets  which  are  admitted  to  be  constitutionaL 
Congress  have  a  right  to  select  the  means,  which  have  a  direct  relation  to  the  ob- 
ject, in  the  regulation  of  commerce  with  the  Indiana. 
Such  ire  the  provisions  of  the  inteioouise  law  of  1802. 
But  Congress  cannot  under  this  in  vesture  of  power  exercise  a  geoeial  jurisdiction, 

over  an  Indian  territory  within  a  State. 
In  a  territory  of  the  United  States  where  Congress  possesses  the  le^slative  power, 

there  can  be  no  objection  to  the  power. 
Congress  cannot  punish  for  an  ofienoe,  wiAin  the  Indian  territory,  in  a  Stale, 

which  has  no  relation  lo  the  Indiana,  and  which  cannot  afiect  their  commeroei 
The  act  of  1817  which  assumes  to  exercise  a  general  jurisdiction  over  Indian 

countries,  within  a  State,  is  unconstitutional,  and  of  no  efifect. 
The  crime  of  murder  charged  against  a  white  man  for  killing  another  white  man, 

in  the  Cherokee  country,  within  the  State  of  Tennessee^  cannot  be  ponisbed 

m  the  courts,  of  the  United  States. 

This  case  was  argued  by  Mr,  McKinnej/i  the  District  Attor- 
ney, for  the  United  States,  and  by  Mr.  MeigSy  and  others,  for 
the  defendant 

OPINION  OP  THE  COURT. 

The  defendant,  a  white  man.  has  been  indicted  for  the  mur- 
der of  a  white  man  in  the  State  of  Tennessee,  and  within  the 

limits  of  the  Indian  country  occupied  by  the  Cherokees.    A 
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plea  to  the  jixrisdiction  of  the  Court  has  been  filed,  and  it 
becomes  the  duty  of  the  Court  to  decide  the  question  raised 
by  die  plea. 

The  indictment  is  found  under  the  first  section  of  the  act  of 
Congress  of  1817  which  proTides,  diat  <<if  any  Indian,  or 
other  person  or  persons,  shall,  within  the  United  States,  and 
within  any  town,  district,  or  territory,  belonging  to  any  nation 
or  nations,  tribe  or  tribes  of  Indians,  commit  any  crime? 
offence  or  misdemeanor,  whidi  if  committed  in  any  place  or 
district  of  country  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  would  by  die  laws  of  the  United  States,  be 
punidied  with  death,  or  any  other  punishment,  every  such 
offender,  on  being  thereof  convicted,  shall  suffer  the  like  pun- 
idmient,  as  is  provided  by  the  laws  of  the  United  States  for 
the  like  offence,  if  committed  within  any  place  or  district  of 
country  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States." 

From  the  provisions  of  ttiis  section  no  doubt  can  be  enter- 
tained, that  it  was  the  intention  of  Congress  to  punish  all  offen- 
ces specified;  and  especially  the  crime  of  murder  committed 
in  the  Indian  country,  though  within  the  limits  of  a  state ;  and 
the  jurisdiction  of  the  Court  must  be  sustained,  unless  this  act 
diaU  be  found  repugnant  to  the  constitution  of  the  United 
States. 

This  is  a  grave  question,  involving  on  the  one  hand  the  life 
of  a  fellow  being,  and  on  the  other  the  powers  of  the  federal 
government 

At  October  term,  1816  of  this  Court,  an  indictment  was 
found  against  two  Indians  for  killing  Vincent  Davis,  a  white 
man,  on  a  public  road  passing  through  the  Cherokee  nation  of 
Indians,  ceded  by  treaty  with  the  Cherokee  nation  to  the  Uni- 
ted States.  A  plea  to  tibe  jurisdiction  being  filed  in  the  case, 
the  Court  decided  against  tiie  jurisdiction  on  the  ground  that 
there  was  no  law  of  the  United  States,  which  <<  makes  the 
fiicts  as  charged  and  laid  in  said  indictment  a  crime,  aJQixes  a 
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punishment  and  declares  the  court  which  shall  have  jurisdic- 
tion of  it." 

The  failure  of  this  prosecution,  it  is  suggested,  led  to  the 
passage  of  the  act  now  called  in  question. 

That  the  federal  government  is  one  of  limited  powers,  is  a 
principle  so  obvious  as  not  to  admit  of  controversy;  though 
the  extent  of  those  powers,  has  given  rise  to  much  discussion 
and  wide  dijSerences  of  opinion.  It  would  seem  however,  to 
be  clear,  from  the  10th  article  of  the  amendments  to  the  con- 
stitution which  provides,  that  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively  or  to  the  people*, 
and  from  other  considerations,  that  the  federal  goviemment 
can  exercise  no  powers  beyond  those  which  are  ezpresdy 
delegated  to  it  When  therefore  the  validity  of  an  act  of  Con-^ 
gress  is  called  in  question,  we  must  look  to  the  constitution 
for  the  power  to  pass  such  an  act 

In  the  present  case  the  power  is  alleged  to  be  given  by  the 
3d  article,  in  the  8th  section  of  the  constitution,  which  declaies, 
that  Congress  shall  have  power  <<to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,  and  with  the 
Indian  tribes."  There  is  no  other  clause  of  the  constitution 
which  can  have  any  bearing  upon  the  point  under  considera- 
tion; and  if  the  power  is  not  given  by  this  article,  it  is  given 
no  where. 

On  the  part  of  the  prosecution  it  is  insisted,  that  Congress 
had  power  to  pass  the  law  in  question;  and  that  laws  invol- 
ving the  same  principle  have  been  enforced  by  the  courts  of 
the  United  States. 

The  intercourse  law  of  1802,  and  other  acts  of  Congress, 
and  Indian  treaties  are  referred  to ;  and  the  decisions  of  the 
Supreme  Court  and  of  the  Circuit  Courts  of  the  United  States, 
under  tjiese  laws,  it  is  contended,  sustain  this  position. 

Under  the  power  to  regulate  commerce  with  the  Indian 
^bes,  there  is  undoubtedly  a  wide  scope  for  legislation;  and 
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that  too  without  extending  the  power  beyond  what  has  been 
exesrcised  in  relation  to  foreign  nations.  Acts  of  noa-inte> 
course  have  been  passed;  embargo's  have  been  imposed^and 
other  restiictions  in  a  great  variety  of  forms  have  been  enac- 
ted, affecting  foreign  commerce,  which  are  admitted  to  coma 
within  the  constitutional  powers  of  Congress. 

So  as  it  regards  the  Indians,  various  laws  have  been  passed 
under  the  above  grant  of  power.  The  act  of  1802  prohibits 
an  intercourse  with  ihe  Indians,  by  the  whites,  except  on  cer- 
tain conditions.  Agents  and  other  persons  are  permitted  to 
reside  among  them  for  the  advancement  of  their  prosperity ; 
and  to  &ciiitate  our  commercial  intercouise  with  them.  The 
persons  of  these  agents  are  protected  from  violence  and  injus- 
tice ;  and  our  own  citizens  are  punished  for  committing  vio- 
lence upon  the  persons  or  property  of  the  Indians. 

All  these  provisions  come  clearly  within  the  scope  of  the 
power  to  regulate  commerce  with  the  Indian  tribes ;  and  sub^ 
stantially  the  same  power  has  been  exercised  in  legulating 
commerce  with  foreign  nations. 

All  intercourse  with  a  foreign  nation,  as  before  remarked, 
may  be  prohibited;  or  it  may  be  admitted  under  a  license  or 
permit  Our  agents  abroad  are  protected,  and  we  punish 
depredations  committed  by  our  own  citizens  on  the  persons  or 
property  of  a  foreign  people,  with  whom  we  are  at  i>eace. 
Thus  far  it  would  seem  the  power  may  be  exercised  by  Con- 
gress, both  as  it  relates  to  foreign  nations  and  our  Indian 
tribes. 

But  the  act  under  consideration  asserts  a  general  jurisdic- 
tion for  the  pumshm^st  of  offences,  over  the  Indian  territory, 
though  it  be  within  the  limits  of  a  state.  To  the  exercise  of 
this,  jurisdiction  within  a  territorial  government  there  can  be 
no  objection,  but  the  case  is  wholly  different  as  it  regards 
Indian  territory  within  the  limits  of  any  state.  In  such  case 
the  power  of  Congress  is  limited  to  the  regulation  of  a  com- 
mercial intercourse,  with  such  tribes  of  Indians  that  exist,  as 
a  distinct  community,  governed  by  their  own  laws,  and  rest- 
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ing  for  their  protection  on  the  faith  of  treaties  and  laws  of  the 
Union.  Beyond  this,  the  power  of  the  federal  goveimnent,  in 
any  of  its  departments  cannot  be  extended. 

It  is  argued  that  unless  the  defendant  can  be  tried  under  Ae 
act  of  Congress,  there  is  no  law  by  which  he  can  be  punished. 
If  on  this  ground  the  federal  government  may  exercise  juris- 
diction, where  shall  its  powers  be  limited.  The  constitution 
is  no  longer  the  guide,  when  the  government  acts  firom  the  law 
of  necessity.  This  law  always  affords  a  pretext  for  usurpa- 
tion. It  exists  only  in  the  minds  of  those  who  exercise  the 
power,  and  if  followed  must  lead  to  despotism. 

It  will  not  be  pretended  that  Congress  can  ever  exercise 
jurisdiction  over  such  parts  of  a  state,  as  may  not  be  organized 
into  counties.  And  yet  is  not  this  substantially  the  case  under 
consideration. 

A  murder  has  been  committed  by  one  white  person  on 
another  within  the  Indian  territory,  which  act  in  no  respect  is 
connected  with  the  commerce  of  the  Cherokee  Indians,  or 
interferes  with  their  prosperity  or  safety. 

That  Congress  have  power  to  inflict  puni^mient  on  all  who 
violate  the  laws,  which  regulate  a  commercial  intercourse  with 
the  Indians,  who  maintain  a  certain  relation  to  the  federal 
government,  is  admitted;  but  because  this  is  a  legitimate 
exercise  of  power,  does  it  follow  that  the  jurisdiction  may  be 
extended  without  limit  ? 

Is  the  Cherokee  territory  subject  to  the  jurisdiction  of  the 
federal  government,  to  the  same  extent,  as  it  may  exercise 
over  forts  and  arsenals  where  a  cession  of  jurisdiction  has 
been  made  by  a  state.  In  the  act  of  1807,  Congress  seem  to 
have  considered  their  power  as  unlimited  in  the  one  case  as 
in  the  other,  as  to  the  punishment  of  offences ;  for  they  pro- 
vide that  the  same  punishment  shall  be  inflicted,  for  the  com- 
mission of  crimes  within  the  Cherokee  country,  as  for  the  like 
offences,  if  committed  within  any  place  or  district  of  country 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States. 

The  Cherokee  country  can  in  no  sense  be  considered  a 
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tenitory  of  the  United  States,  over  which  the  federal  govem- 
ment  may  exercise  exclusive  jurisdiction ;  nor  has  there  been 
any  cession  of  jurisdiction  by  the  state  of  Tennessee ;  or  any 
prohibition  to  its  exercise  of  jurisdiction  over  this  territory, 
constitutionally,  except  such  as  the  rights  recognized  and 
guaranteed  to  the  Indians  by  treaties  and  the  laws  regulating 
coimneroe  with  them,  may  impose. 

But  it  is  not  necessary  in  determining  the  question  of  juris- 
diction in  this  case,  to  decide  whether  any  or  what  jurisdiction 
may  be  exercised  by  the  state  of  Tennessee  over  the  Cherokee 
country  within  her  limits. 

If  the  state  has  no  jiurisdiction,  or  has  failed  to  exercise  it, 
it  does  not  follow  that  the  federal  government  has  a  general 
and  unlimited  jurisdiction  over  the  territory ;  for  its  powers 
are  delegated,  and  cannot  be  assumed  to  supply  any  defect  of 
power  on  the  part  of  the  state. 

It  is  clear  that  the  state  of  Tennessee  either  by  failing  to 
exercise  jurisdiction  or  by  positive  enactment,  short  of  a  cession 
of  jurisdiction  for  purposes  specified  in  the  constitution,  can 
neither  enlarge  nor  diminish  the  powers  of  Congress  on  the 
subject 

The  state  of  New  York,  for  many  years,  has  punished  its 
citizens  for  crimes  committed  in  the  Indian  territory  within  its 
limits ;  and  the  state  of  Georgia,  before  its  laws  were  extended 
over  the  Cherokee  country,  within  the  state,  punished  its  own 
citizens  for  offences  committed  within  that  territory ;  and  we 
are  not  aware  that  the  right  of  either  state  to  do  this  has  been 
questioned. 

It  is  not  pretended  that  any  provision  by  treaty,  between 
the  Cherokee  nation  and  the  federal  government  has  been 
made  to  embrace  a  case  like  the  present ;  or  that  the  treaty 
making  power  can  be  thus  exercised. 

The  connection  which  exists  by  treaty  between  the  Indian 
tribes  and  the  federal  government,  is  of  a  poUtical  character . 
and  the  enforcement  of  such  stipulations  must  mainly  depend 
on  the  executive  power. 
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There  is  nothing,  therefore,  in  Aetiealies  refiened  to,wfaiiA 
can  give  to  this  Court  jurisdiction  of  the  offence  charged  in 
the  indictment 

This  prosecution  cannot  he  sostained,  except  upon  Ae 
ground  that  Congress  may  exercise  the  same  general  and  ex- 
dusiye  jurisdiction  over  ttie  Cherokee  country,  as  over  a  ter- 
ritory of  the  United  States.  In  this  view,  if  one  citizen 
commit  a  depredation  upon  the  property  of  another,  or  do 
violence  to  his  person,  within  the  boundaries  of  the  Indian 
lands  within  a  State,  he  may  be  arrested  and  punished  vmdet 
the  act  of  Congress.  Indeed  it  would  be  difficult  to  prescribe 
any  limit  to  this  legislative  power,  if  it  may  be  extended  be- 
yond the  objects  for  which  it  was  given. 

It  is  insisted  that  the  word  <<commerce,"  as  used  in  the  con- 
stitution, is  not  necessarily  limited  to  the  purposes  oftrade; 
but  may  well  be  construed  to  embrace  every  species  of  inter- 
course, which  the  federal  government  may  think  proper  to 
establish  with  our  Indian  nations. 

That  the  word  <<commerce''  does  refer  to  trade,  would  seem 
to  be  clear,  from  its  being  used  in  the  same  sentence  in  refer- 
ence to  foreign  nations;  but  it  is  admitted  that  the  <<power  to 
regulate  commerce  with  the  Indian  tribes''  confers  on  Con- 
gress the  right  of  selecting  such  means  as  may  be  necessary  to 
attain  the  object  of  the  power.  But  these  means  must  have 
a  direct  relation  to  the  object. 

Congress  have  power  to  establish  post  offices  and  post  roads, 
consequently,  they  have  power  to  protect  the  mail  of  the  Uni- 
ted States,  by  providing  for  the  punishment  of  those  who  vio- 
late it. 

They  have  power  to  coin  money,  and  they  may  provide  for 
the  punishment  of  those  who  shall  counterfeit  the  coin. 

They  have  power  to  regulate  commerce  with  the  Indian 
tribes,  consequently,  they  may  provide  by  law  in  what  man- 
ner this  intercourse  shall  be  carried  on,  and  impose  penal 
sanctions  for  a  violation  of  the  law.  But  may  they  by  reason 
of  this  special  power,  assume  a  general  jurisdiction  and  pre- 
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scribe  for  the  punishment  of  all  offences.  If  this  may  be  done 
under  the  power  to  regulate  commerce  with  the  Indian  tribes, 
why  may  it  not  be  done  in  all  other  cases,  where  a  limi* 
ted  power  is  exercised  by  Congress  to  effectuate  a  special 
object 

Congress  have  power  to  regulate  conmierce  among  the  sev- 
eral states;  and  if  the  same  powet,  given  in  the  same  words, 
in  relation  to  the  Indians,  may  be  exercised  as  contended, 
why  may  not  Congress  legislate  on  crimes  for  the  states  gen- 
erally? 

That  Congress  have  not  this-general  power,  is  a  proposition 
too  dear  for  demonstration.  The  thing  itself  is  so  palpable 
that  it  is  susceptible  of  no  illustration.  Who  would  attempt 
after  reading  the  federal  constitution,  to  prove  by  any  course 
of  argument,  that  this  is  a  limited  government.  The  very  in- 
strument that  gives  existence  to  the  government  imposes  the 
limitations. 

And  is  it  not  equally  clear,  that  where  a  special  jurisdiction 
has  been  given  to  Congress,  a  general  one  canno.t  be  exercised. 
Is  not  the  jurisdiction  under  consideration  special?  Does  it 
not  relate  exclusively  to  the  regulation  of  commerce,  with  the 
Indian  tribes?  And  does  not  the  act  in  question  provide  for 
the  punishment  of  a  crime  committed  by  one  citizen  upon 
another,  wholly  disconnected  firom  any  intercourse  with  the 
Indians?  If  this  be  a  constitutional  provision,  the  jurisdic- 
tion by  Congress  for  the  punishment  of  offences  in  the  In- 
dian country,  within  the  boundaries  of  any  state,  is  without 
limit. 

Believing  that  in  the  passage  of  this  provision  of  the  act  of 
1817,  Congress  have  transcended  their  constitutional  powers, 
I  feel  bound  to  say  so,  and  consider  this  part  of  the  act  as 
having  no  force  or  effect. 

«1 
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The  delivery  of  a  deed  u  eoentiat  to  its  validity. 

Where  poflie«ioii  of  a  deed  was  fraodulently  obtained  by  the  grantee,  and  he 

conveyed  to  innocent  peraons,  vrho  entered  upon  the  land  and  made  fasting  and 

valuable  improvements,  and  were  pennitted  to  retam  poasesnon  several  yean, 

they  are  entitled  to  compensation  fiir  their  improvements. 
In  such  a  case  the  annoal  rents  and  profits  will  be  deducted  from  the  value  of  tbia 

improvements. 
Where  one  party  has  refused  to  perfbnn  the  contract,  and  the  vendor,  fivr  instance^ 

obtains  possession  of  the  land  sold,  the  vendee,  under  sudi  drcnmstances,  cai^ 

not  recover  back  the  money  paid, 

Mr.  Crittenden  appeared  for  the  complaiDants,  and  Mr. 
Wickliffej  for  the  defendant. 

OPINION  OF  THE  COURT. 

The  complainants,  in  their  bill,  state,  that  a  patent  for  about 
three  hundred  and  seventy-eight  acres  of  land  issued  to  Charles 
Binns,  particularly  described ;  that  settlements  and  improve- 
ments have  been  made  on  the  land  under  an  adverse  claim  by 
the  complainants,  or  those  under  whom  they  claim.  That  a 
certain  John  Roberts  declared  he  had  bought  the  land,  and 
produced  and  had  recorded  a  regular  deed  of  conveyance  for 
it  to  him,  from  Binns.  He  sold  and  conveyed  the  land  to 
complainants  and  received  payment  in  full,  except  a  small 
sum  due  from  one  of  the  complainants,  before  they  had  any 
24d 
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notice  of  Binns's  claim.  They  made  valuable  improvements 
on  the  land,  and  they  state  that  Roberts  had  purchased  the 
land  from  Binns,  but  did  not  pay  him  for  it;  but  by  some 
means  having  got  possession  of  the  deed,  had  it  recorded  and 
claimed  under  it,  as  above  stated. 

Binns  brought  an  action  for  the  purchase  money  against 
Roberts^  and  obtained  a  judgment,  which,  on  the  ground  of 
some  pretended  equity,  Roberts  enjoined;  but  the  injunction 
was  dissolved  and  the  bill  dismissed.  Binns  then  filed  a  bill 
to  enforce  a  hen  for  the  purchase  money  and  made  Roberts 
and  the  complainants  defendants.  In  this  bill  Binns  stated 
that  the  deed  was  signed  with  the  intention  of  being  delivered 
when  the  purchase  money  should  be  paid.  But  that  Roberts, 
by  firaudulent  means,  got  possession  of  the  deed  without  pay- 
ing the  consideration,  and  that  the  deed  was  never  delivered. 
Of  an  these  &cts,  the  complainants  state  they  were  ignorant, 
and  so  stated  in  their  answer.  This  bill  the  complainants  say 
was  dismissed  on  the  hearing.  That  Binns  then  brought  a 
writ  of  right,  and  recovered.  They  represent  that  Roberts 
paid  four  hundred  and  fifteen  dollars  at  the  time  of  purchase. 
Tliat  the  act  of  Binns  amounts  to  a  recision  of  the  contract, 
and  that  they,  claiming  under  Roberts  have  a  lien  on  the  land 
fpr  said  sum  paid  by  Roberts  and  for  all  improvements.  That 
in  addition  to  their  purchase,  Roberts  assigned  to  them  the 
above  payment,  and  they  pray  an  injunction,  &c. 

In  his  answer.  Bums  denies  that  complainants  were  pur- 
chasers without  notice,  that  the  above  sum  paid  by  Roberts 
was  justly  due,  and  he  denies  that  he  has  rescinded  the 
contract. 

There  is  no  evidence  in  the  case  which  shows  that  the  com- 
plainants, at  the  time  of  their  purchase  from  Roberts,  had  any 
knowledge  that  he  had,  fraudulently,  obtained  possession  of 
the  deed. 

The  delivery  of  a  deed  is  as  essential  to  its  validity,  as  the 
signing  of  it ;  they  are  both  essential  to  the  execution  of  the 
deed.    The  complainants  in  their  bill  set  out  that  the  deed  to 


244  KENTUCKY, 


Uttertiach  et  aL  o.  Binxu. 


Roberts  was  never  delivered,  and  that  he  fraudulently  obtain- 
ed it.  And  they  do  not  seek  relief  beyond  a  compensation  for 
their  improvements,  and  a  return  of  the  payment  alleged  to 
have  been  made  by  Roberts. 

There  is  nothing  on  the  part  of  Binns,  which  shows  a  red- 
sion  of  the  contract  On  the  contrary,  he  had  endeavored  in 
various  modes  to  enforce  the  contract.  But  Roberts  not  only 
acted  fraudulently  in  obtaining  the  deed,  but  he  refused  to 
make  payment  He  has  endeavored  by  every  means  to  de- 
feat the  recovery  of  the  purchase  money ;  and  if  it  were  dear 
that  he  made  to  Binns  the  payment  as  alleged  in  the  com- 
plainants' bill,  he  has  no  right  to  recover  the  whole  or  any 
part  of  it  back  again.  After  not  only  utterly  friiling  to  per- 
form his  part  of  the  contract,  and  defeating  the  repeated  efforts 
made  by  Binns  to  enforce  the  payment,  he  cannot,  now  that 
Binns  has,  by  legal  measures,  obtained  a  right  of  entry  on  the 
land,  of  which,  indeed  the  deed  to  Roberts  did  not  deprive 
him,  he-  cannot  in  equity  or  at  law  claim  a  recision  of  the  con- 
tract We  are  dear,  therefore,  that  no  part  of  the  four  hun- 
dred and  fifteen  dollars,  alleged  to  have  been  paid,  can  be  re- 
covered by  Roberts  or  his  assignee. 

But  the  claim  for  improvements,  set  up  by  the  complain- 
ants, stands  upon  different  groimd.  They  have  acted  in  good 
faith.  No  fraud  is  alleged  against  them,  nor  is  it  proved  that 
they  had  such  notice  of  the  fraud  of  Roberts,  as  to  affect 
their  consciences.  He,  apparently,  at  least,  liad  a  good  anid 
legal  title ;  and  they  entered  under  bona  Jide  contracts  with 
him,  and  made  valuable  and  lasting  improvements  on  die 
land. 

The  value  of  the  land  has  been  enhanced  by  the  improve- 
ments, and  under  all  the  circumustances,  we  think  that  the 
complainants  are  entitled  to  compensation  for  their  labor,  in 
so  far  as  it  has  not  been  made  by  the  rents  and  profits.  Ck>m- 
missioners  will,  therefore,  be  appointed  to  estimate  the  value 
of  the  improvements,  and  how  much  they  have  added  to  the 


NOVEMBER  TERM,  1834.  245 

UtteilMch  et  al«.  Bimis. 


▼alue  of  the  land;  and  also  the  annual  amount  of  the  rents  and 
profits. 

And  at  a  subsequent  day  of  the  tenn  the  commissioners 
having  reported  the  amount  the  complainants  were  entitled 
to  receive,  beyond  the  rents  and  profits,  the  court  decreed  the 
same;  and  that  on  the  payment  of  the  same  into  the  clerk's 
oifice,  Binns  should  have  the  right  to  take  out  his  writ  of 
possession  under  the  judgment  on  the  writ  of  right 
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On  a  hill  to  Mt  aade  a  fraudalent  oooTeyanoe  of  land  lened  on  by  ezeentian,  un- 
der a  judgment,  the  court  will  not  enquire  whether  there  was  not  penonal 
property  on  which  the  manhal  efaould  have  fint  levied. 

Where  luch  aale  has  been  fraudulent,  the  court  will  aet  the  oomveyanee  aade^  and 
order  the  land  to  be  aold,  subject  to  the  lien  of  the  original  Tendor. 


This  cause  was  argued  by  Mr.  Swayne  for  the  United 
States,  and  by  Mr.  Hunter  for  the  defendants. 

OPINION  OF  THE  COURT,  BY  JUDGE  LBAVITT. 

The  material  allegations  in  the  bill  are,  that  on  the  26th 
of  December  1831,  the  United  States  obtained  a  judgment,  in 
the  District  Court,  against  the  defendant  Sherman;  on  the  6th 
May  1832,  a  writ  oi  fieri  facias^  et  levari  faciasy  issued  upon 
the  judgment,  on  which  the  marshal  returned,  <<  no  goods,'' 
and  that  he  had  levied  on  the  tract  of  land  described  in  the 
bill,  as  the  property  of  the  defendant,  Sherman;  that  in  March, 
1831,  the  said  Sherman  mortgaged  the  land  to  the  defendant, 
Barker;  and  on  the  21st  December,  in  the  same  year,  he  con- 
veyed it  to  the  defendant,  Lotridge,  for  the  consideration 
expressed  in  the  deed,  of  1^225. 

The  bill  charges  the  conveyance  to  Lotridge  to  have  been 
fraudulent  and  void;  and  prays  that  it  may  be  set  aside,  and 
the  land  sold  to  satisfy  the  judgment,  recovered  by  the  United 
States. 
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The  defendants,  Sherman  and  Lotridge  have  filed  their  an- 
swers, denying  the  allegations  of  fraud,  and  asserting,  that 
said  sale  and  conveyance  were  made  in  good  faith,  and  for  a 
valuable  considetation.  Sherman  also  asserts,  that  he  had 
personal  property  on  which  the  marshal  should  have  levied. 

The  defendant.  Barker,  has  also  answered,  alleging  that  he 
sold  the  land  to  Sherman,  who  executed  a  mortgage  therefor, 
to  secure  the  payment  of  the  purchase  money ;  of  which  there 
is  still  due  the  sum  of  jSl88. 

To  these  answers  there  is  a  general  replication. 

The  first  point  made  by  counsel  for  the  defendants  is,  that 
the  proceedings  of  the  marshal,  under  ihefi.fa,  et  lev.fa.  are 
void,  for  the  reason,  that  he  did  not  first  levy  upon  the 
personal  property  of  the  defendant  in  execution. 

To  support  tlds  position  the  statute  of  Ohio  is  referred  to, 
by  which  the  sheriff,  or  other  officer  having  an  execution,  is 
required  to  seize  the  goods  of  the  defendant,  if  he  has  any, 
before  he  can  levy  upon  land. 

There  is  proof  that  Sherman  was  in  possession  of  some  per- 
sonal property,  upon  which  the  deputy  marshal  refused  to 
levy,  unless  Sherman  would  agree  to  deliver  it  at  Columbus. 

The  question  arising  on  this  state  of  facts  is,  whether  the 
court,  in  this  form  of  action,  can  go  back  of  the  marshal's  re- 
turn, and  set  it  aside,  as  false,  so  &r  as  it  declares,  that  the 
defendant  had  ^  no  goods." 

The  court  has  no  hesitation  in  saying,  that  the  defendant  can- 
not, in  this  way,  impeach  the  return  of  the  marshal,  and  that 
it  must  be  taken  as  true.  If  the  marshal  or  his  deputy  has 
made  a  false  return,  the  remedy  must  be  by  an  action  at 
law. 

The  next  inquiry  is,  whether  the  allegations  in  the  bill,  as 
to  the  firaudulent  character  of  the  sale  and  conveyance,  from 
Sherman  to  Lotridge,  are  sustained  by  the  evidence. 

In  the  opinion  of  the  court  the  charge  of  firaud  is  clearly 
made  oat  It  is  established,  first,  presumptively,  by  the  facts^ 
that  the  sale  was  made  during  the  pendency  of  a  suit  against 
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Sherman  and  in  anticipation  of  a  judgment;  that  no  pnrdiase 
money  was  paid,  and  no  note  or  obligation  taken  ther^; 
and  that  no  change  of  possession  followed  the  conveyance. 

And  the  allegation  of  fraud  is  established  j90MfJtie/y,  by  the 
evidence.  The  witness  Cole,  says  he  applied  to  Sherman  to 
ptxrchase  the  land,  who  told  him,  at  first,  he  had  sold  it  to 
Lotridge  fcnr  0500;  and  that  he  would  see  Lotridge  and  ascer- 
tain if  he  would  sell  it  The  witness  caQed  on  Sherman  soon 
after,  who  told  him  he  had  not  seen  Lotridge,  but  that  the 
land  was  as  much  his  as  ever,  and  he  would  sell  it  to  witness 
for  11500.  He  also  said,  he  had  conveyed  the  land  to  Lotridge 
till  his  son  should  arrive  at  full  age,  when  Lotridge  was  to 
reconvey .  Witness  procured  a  deed  to  be  drawn,  and  offered 
it  to  Lotridge  for  execution,  who  objected  on  the  ground  that 
tfie  deed  contained  a  covenant  of  warranty,  and  he  did  not 
Imow  but  the  judgment  of  the  United  States  would  operate 
as  a  lien  from  the  time  of  bringing  the  suit  Witness  abo 
states,  that  when  he  informed  Sherman  that  Lotridge  declined 
executing  the  deed,  he  would  go  and  see  if  the  old  rascal  meant 
to  cheat  him. 

The  testimony  of  Cole  is  strongly  corroborated  by  flie  wit- 
nesses, Wreather  and  Fuller,  who  testify  to  other  declarations 
of  Sherman,  cle9.rty  establishing  the  fraudulent  character  of 
the  sale  and  conveyance  to  Lotridge. 

The  principle  insisted  on  by  the  counsel  for  defendant  is, 
that  the  defendants  having  denied  under  oath,  in  their  answers, 
the  allegations  of  fraud,  must  be  contradicted  by  the  testimony 
of  more  than  one  witness,  is  admitted.  But  its  application  to 
this  case  is  not  perceived.  The  fact  of  the  firaud  is  made  out 
by  the  testimony  of  three  witnesses,  and  by  strong  corrobora- 
ting circiunstances. 

The  court  therefore  set  aside  the  sale  and  conveyance  as 
fraudulent,  and  decree,  that  the  land  be  sold  to  satisfy  the 
judgment  of  the  (Jnited  States,  subject  to  the  claim  of  Barker, 
for  the  purchase  money  due  him.  And  as  to  Barker  the  bill 
is  dismissed  without  costs. 
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A  Ul  of  lerknr  iib>o«i|[^t  &r  emm  appannt  on  tiie  laoa  of  t^ 

It  is  the  naton  of  a  writ  of  error. 

And  die  time  within  ^ducfa  a  hill  may  he  filed  is  limited  to  five  yean,  by  analogy 

to  the  limitation  of  the  writ  of  eixor. 
A  deoee  of  sale  of  mortgaged  premises,  is  a  final  decree. 
A  confinnation  of  the  lale,  on  the  retnm  of  the  commisooner,  if  erroneous,  alBKirds 

no  groond  oniriiich  to  levene  the  original  deeiee. 

This  cause  was  argued  by  Mr.  Levering,  for  the  complain- 
ants, and  by  M^.  Pirtk,  for  the  defendants. 

OPINION  OP  THE  COURT. 

The  complainants  state  that  in  1823,  the  president,  direc- 
tors and  company  of  the  Bank  of  the  United  States  filed  their 
bill  against  Buggies  Whiting,  Enfield  Johnson,  and  Gabriel 
J.  Johnson,  stating,  that  they,  in  connection  with  a  certain 
James  D.  Breckenridge,  on  the  9th  August,  1820,  executed 
their  mortgage  to  the  said  Bank  on  several  lots  contiguous  to 
Louisville,  to  secure  the  payment  of  the  sum  of  09,931  37, 
which  Whiting  owed  to  the  Bank;  which  sum  was  not  paid, 
and  the  Bank  prayed  the  mortgaged  estate  might  be  sold  to 
satisfy  the  mortgage.  And  at  November  term,  1826,  a  decree 
ordering  a  sale  was  pronounced,  &c.  And  the  2d  March 
1827,  the  lots  were  sold  to  the  bank,  at  public  sale,  for  the  sum 

of  seven  thousand  dollars. 
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And  the  complainants  represent  that  before  the  day  of  sale 
Ruggles  WMting  deceased,  and  left  several  minor  children, 
as  heirs,  who  were  not  made  parties  to  the  proceedings;  and 
the  complainants  pray  that  the  proceedings  and  decrees  and 
sale  in  the  cause  may  be  opened,  and  they  permitted  to  redeem 
the  premises  sold,  for  the  following  reasons: 

1st.  It  was  irregular  and  erroneous  to  entertain  the  bill  and 
pronounce  the  decree  for  foreclosure  and  sale,  without  the 
mortgagor,  Breckenridge,  being  made  a  party. 

3d.  It  was  irregular  and  erroneous  to  sell  the  property  mort^ 
gaged,  without  a  revival  of  the  suit  against  the  heirs  of  the 
decedent  Whiting. 

dd.  It  was  unjust  and  oppressive  to  sell  in  the  manner  and 
at  the  price  the  land  was  sold  for. 

The  answer  states  that  the  death  of  Whiting  was  not  known 
at  the  time  of  the  sale;  that  the  sale  was  open  and  fair,  and 
that  the  Bank  has  sold  the  lots  since  the  purchase,  to  various 
individuals,  who  have,  or  some  of  them  have,  again  transfer- 
red lots  to  others,  and  that  improvements  have  been  made  on 
ihem,  so  that  the  property  is  now  of  immense  value. 

This  bill,  although  somewhat  informal,  was  designed  as  a 
bill  of  review  for  errors  apparent  on  the  face  of  the  decree 
complained  of;  and  yet,  the  principal  ground  relied  on  is,  the 
death  of  Whiting,  which  did  not  take  place  until  a  short  time 
before  the  sale  of  the  property. 

This  property  was  owned  by  Gabriel  J.  Johnson,  in  remain- 
der, Mrs.  Enfield  Johnson  having  a  life  estate  in  it ;  and*  John- 
son mortgaged  it  to  James  D.  Breckinridge  to  indemnify  him 
as  his  indorser ;  and  Johnson  being  indebted  to  Whiting,  and 
Whiting  to  the  bank ;  to  secure  which  last  debt.  Whiting, 
Johnson  and  Breckinridge,  joined  in  the  mortgage  to  the 
bank. 

The  first  objection  to  the  decree  is,  that  ]ftreckinridge,  being 
one  of  the  mortgagors,  was  not  made  a  party  to  the  suit 

The  answer  to  this  is,  that  Breckinridge  does  not  complain 
of  the  decree.    And  if  he  shall  make  no  complaint,  what  right 
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have  the  heirs  of  Whiting  to  ccwiplain  on  his  account  They 
do  not  even  allege,  that  their  interests  were  in  the  least  degree 
affected,  on  account  of  this  omission,  in  the  proceeding.  If 
Breckinridge's  interests  have  been  injured  by  the  decree,  he 
has  a  right  to  file  his  bill  and  set  the  proceedings  aside,  so  far 
as  regards  his  own  interests ;  but  it  is  very  dear  that  the  heirs 
of  Whiting  caxuxot,  on  this  ground,  ask  the  court  to  open  up 
the  decree. 

It  does  not,  in  fsict,  appear  that  Breckinridge  was  materi- 
ally interested  in  the  decree.  He  was  the  indorser  of  John- 
son, to  pay  the  debts,  in  whole  or  in  part,  for  which  he  exe- 
cuted the  mortgage ;  and  it  does  not  appear,  that  he  was 
responsible  beyond  the  aipount  for  which  the  mortgaged 
premises  were  sold.  We  are  therefore  of  opinion,  that  the 
omission  to  make  Breckinridge  a  party,  is  not  such  an  error 
in  the  proceeding,  as  will  authorize  the  court,  at  the  instance 
of  the  present  complainemts,  to  open  up  the  former  decree. 

The  second  ground,  that  the  decree  was  irregular  and  erro- 
neous to  sell  the  mortgaged  premises,  without  a  revival 
against  the  heirs  of  Whiting,  is  the  one  principally  relied  on, 
for  the  reversal  of  the  decree. 

As  before  remarked,  a  bill  of  review  lies  for  error  apparent 
in  the  decree.  Some  courts  have  held  that,  on  a  bill  of  review, 
any  error  in  the  pleadings  or  evidence  may  be  examined.  But 
the  rule  is,  that  this  proceeding  does  not  embrace  errors  which 
do  not  appear  in  the  decree. 

Where  the  evidence  is  made  a  part  of  the  decree,  by  refer- 
ence, it  constitutes  a  part  of  the  record ;  but  the  sale  of  the 
premises  in  this  case  is  an  act  done  subsequent  to  the  decree, 
and  is  rather  a  consequence  of  the  decree,  than  a  part  of  it 
And  if  there  were  error  in  this,  it  surely  would  be  no  grotmd 
on  which  to  open  up  the  decree  of  sale,  unless  such  decree 
diould  be  considered  interlocutory  and  not  finaL 

The  decree  of  the  sale  was  final  between  the  parties.  It 
fixed  their  rights  and  responsibilities,  and  can  no  more  be  con- 
sidered an  interlocutory  decree  than  a  judgment  at  law.    The 
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decree  was  followed  by  an  order  of  sale,  and  an  actual  sale 
of  the  premises;  as  a  final  judgment  is  followed  by  an  execu- 
tioii,  and  a  sale  of  property  to  satisfy  it 

In  this  case  then  the  decree  was  final,  and  in  no  just  or 
technical  sense  an  interlocutory  one.  And  if  there  be  an 
error  in  the  proceedings  subsequent  to  the  decree,  it  would 
seem  to  afford  no  ground  for  a  bill  of  review,  but  redress 
should  be  sought  by  motion  at  the  proper  time  or  in  some 
other  iform.  It  would  be  a  singular  proceeding  to  reyerse  the 
decree  in  this  case,  for  the  aUeged  error  in  the  sale. 

Had  the  death  of  Whiting  been  made  known  to  the  Court, 
before  the  sale  was  confirmed,  the  Court  would  probably,  as 
they  did  in  the  case  of  Pagers  executors  v.  Brackenridge  and 
others^  direct  the  sale  to  be  set  aside,  and  notice  given  to  the 
heirs  of  Whiting. 

But,  it  appears  that  the  heirs  can  have  but  little,  if  any  in- 
terest in  the  property;  unless  they  can  take  advantage  of  the 
immense  improvements  made  on  the  lots  and  their  great  rise 
in  value.  It  may  be  to  them,  or  to  their  assignees,  an  object  of 
speculation;  but  are  they  m  justice  and  by  the  rules  of  chan- 
cery proceedings  entitled  to  the  prayer  of  their  bill. 

How  have  they  been  injured?  Some  of  the  witnesses  say 
that  if  the  lots  had  been  sold  in  a  somewhat  different  manner, 
they  might  have  brought  some  five  or  ten  hundred  dollars 
more  at  the  sale.  But  this  is  rendered  extremely  doubtful,  by 
other  facts  proved  in  the  case.  ' 

Their  ancestor.  Whiting,  \a  proved  to  have  been  insolvent 
by  a  large  amount,  at  the  time  of  his  decease.  A  sum  much 
larger  than  the  alleged  difference  of  the  sum  for  which  the 
lots  were  sold,  and  for  which  they  might  have  been  sold  un- 
der the  most  favorable  circumstances.  But  Whiting  never 
had  a  title  to  the  mortgaged  premises.  The  fee  was  in 
Johnson  his  debtor. 

Many  years  have  elapsed  since  this  sale  was  made;  the 
property  has  gone  into  the  hands  of  strangers,  who  now  own 
it,  and  who  have  expended  large  sums  of  money  in  improving 
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it    With  its  improvements,  the  property  may  now  be  worth 
several  hundred  thousand  dollars. 

And  the  owners  of  the  property  are  not  made  parties  to  this 
gait  Are  their  rights  to  be  acted  on,  when  they  have  had  no 
day  in  court  Their  interests  are  directly  involved,  and  the 
Court  cannot  grant  the  prayer  of  the  complainants,  without 
disturbing  these  interests;  and  indeed,  without  wholly  sub- 
verting Aem. 

By  the  act  of  Congress,  a  writ  of  error  is  limited  to  fi^ 
years ;  and  the  Supreme  Court  have  decided  that  the  same 
limitation  applies  to  a  bill  of  review,  which  is  in  the  nature  of 
a  writ  of  error. 

The  decree  complained  of  was  entered  at  November  term 
1836,  and  the  sale  was  confirmed  in  March,  1827.  And  it 
appears  that  the  present  bill  of  review  was  filed  in  May,  1833. 
So  that  whether  the  original  decree  or  the  confirmation  of  the 
sale,  be  considered  the  final  decree,  the  limitation  had  expired 
before  the  filing  of  the  present  bilL  And  the  Bank  sets  up 
the  lapse  of  time,  as  a  bsur  to  the  complainants'  bill 

The  final  decree  was  the  decree  of  sale,  and  not  ttie  con- 
firmation of  the  sale.  And  no  doubt  can  exist  that  on  this 
ground  the  c(Hnplainants  are  bound  by  the  statute;  and,  it  is 
not  perceived,  that  on  either  of  the  other  grounds  assumed, 
are  they  entided  to  the  rev0raal  of  the  original  decree. 

Hie  bill  must  be  dismissed  at  the  costs  of  the  complainants. 

This  cause  was  taken  to  the  Supreme  Court  by  an  appeal, 
and  the  above  decree  was  affirmed.    13  Peters,  6. 
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Thx  United  States  v,  Jonathan  Cisna. 

Under  the  power  to  regulate  commerce  with  the  Indian  tribesy  CoagreaB  hsn 
power  to  prohibit  all  intercocme  with  them,  ezeept  mdeir  a  lioenM. 

Thifl  power  is  the  tame  as  the  power  to  regulate  oommeroe  among  foreign  natiinii, 
under  which  embargo  laws  have  been  enacted,  and  abo  lawa  of  nan-intenooiae. 

Under  the  treaQr-making  power,  certain  political  relatioDs  have  been  established 
between  the  United  States  and  the  Indian  tribes. 

The  laws  regulating  intercourse  with  the  Indians,  were  intended  to  operate  on 
communities,  somewhat  remote  from  a  white  population. 

The  exception  in  the  act  of  1803  refers  to  Indian  tribes  at  that  time  sonoondedbj 
white  settlements,  as  the  renmant  of  tr&ea  in  OonneGtieal,  Maasadmsfltta,  and 
other  states. 

The  power  of  Congress  to  regulate  commerce  with  the  Indians  does  not  necesHp 
rily  cease  on  their  being  included  within  the  limits  of  a  state. 

The  federal  relations  should  be  withdrawn  from  the  Indians  wittun  a  state,  bgrtfas 
concunent  acts  of  the  federal  and  state  govemmenls. 

But  if  no  such  acts  take  place,  and  the  Indians  oocnpy  &  tenitovy  of  ynKj  haatad 
extent,  surrounded  by  a  white  population,  which  necessarily  have  daily  inter- 
course with  the  Indians,  and  it  becomes  impracticable  to  enfeioe  the  law,  the 
federal  jurisdiction  must  cease. 

This  case  was  argued  by  Mr.  Swayntj  the  District  Attor- 
ney, for  the  United  States,  and  by  Mr.  Parish  for  the  de- 
fendant. 

OPINION  OP  THE  COURT. 

The  defendant,  having  been  indicted  at  the  present  term, 
for  stealing  a  horse  within  the  reservation  of  the  Wyandott 
tribe  of  Indians,  of  the  state  of  Ohio,  of  the  goods  axid  chat- 
tels of  Henry  Jocko,  a  friendly  Indian^  filed  a  demurrer  to  the 
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indicftnent,  which  brings  before  the  Court  the  question,  whe- 
ther they  can  exercise  jurisdiction  in  the  case? 

The  indictment  is  founded  on  the  fourth  section  of  the  act 
of  Congress,  <<  to  regulate  trade  and  intercourse  with  the  In- 
dian tribes/'  passed  dOth  March,  1822,  which  provides — ^<if 
any  citizen  or  other  person  shall  go  into  any  town,  settlement, 
or  territory  belonging  or  reserved  by  treaty  of  the  United 
States  to  any  nation  or  tribe  of  Indians^  and  shall  there  com- 
mit robbery,  trespass,  or  other  crime,  against  the  person  or 
property  of  any  friendly  Indian  or  Indians,  which  would  be 
punishable  if  committed  within  the  jurisdiction  of  any  state 
against  a  citizen  of  the  United  States,  or,  unauthorized  by 
law  or  with  a  hostile  intention,  shall  be  found  on  any  Indian 
land,  such  offender  shall  forfeit  a  sum  not  exceeding  one  hun- 
dred dollars,  and  be  imprisoned  not  exceeding  twelve  months; 
and  diall  also,  when  property  is  taken  or  destroyed,  forfeit 
and  pay  to  such  Indian  or  Indians,  to  whom  the  property 
taken  or  destroyed  belongs,  a  sum  equal  to  twice  the  just 
value  of  the  property  taken  or  destroyed,  &c." 

The  Wyandott  Reserve  is  twelve  miles  square,  and  is  situ- 
ated in  Crawford  county,  which  for  some  years  has  been  reg- 
ularly organized  as  a  cotmty.  And  at  the  last  session  of  the 
legislature  of  Ohio,  a  law  was  passed  which  declared,  <ahat 
an  white  inhabitants,  now  or  hereafter  resident  in  said  Wyan- 
dott Reservation,  shall  be,  and  they  are  hereby  made  subject 
to  the  laws  of  the  State  of  Ohio  for  the  purpose  of  taxation, 
and  for  all  civil,  criminal,  and  military  purposes,  as  otlier 
white  citizens  are  now,  or  hereafter  may  be,  in  the  different 
townships  in  the  said  county  of  Crawford,  any  law  or  custom 
to  the  contrary  notwithstanding/' 

Before  the  passage  of  this  law  the  legislature  had  not,  by 
express  enactment,  extended  the  jurisdiction  of  the  state  over 
this  Reserve ;  but  in  the  general  laws  respecting  crimes  and 
punishments,  it  is  not  excepted  from  their  operation. 

This  Reserve  is  surrounded  by  a  dense  white  population, 
and  public  roads  lead  through  it  in  various  directions.    It  is 
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admitted  to  be  as  much  fireqaented  by  the  white  poputadon 
as  any  other  part  of  the  county;  and  it  would  be  extremdy 
inconvenient,  if  not  impracticaUe,  for  the  citizens  of  the  coun- 
ty to  avoid  entering  the  Reserve  in  pursuing  their  ordinary 
and  daOy  avocations. 

On  the  9th  of  January,  1789,  die  United  States  eolftred  ilia 
a  treaty  with  the  Wyandott  and  other  jiatioos  of  Indians,  in 
which  it  was  agreed  that  if  any  citizen  of  the  United  Stales^ 
or  other  person  not  being  an  Indian,  shall  settle  on  their  Ismd^ 
such  person  shall  forfeit  the  protection  of  tiie  United  StaM^ 
and  the  Indians  were  art  liberty  to  puoidi  him  or  not,  as  thsf 
please.^'  And  all  citizens  or  inhabitants  of  Abe  United  States 
were  prohibited  fit>m  hunting  or  destroying  the  game,  or  even 
entering  on  the  Indian  lands  without  a  paaspoit. 

Certain  stipulations  were  made  for  the  punishment  of 
offences,  such  as  horse-«tealing,  robbery,  &c^  and  the  Ifidiims 
agreed  to  surrender  the  offenders  among  their  tribes,  who 
were  to  be  punished  equally  with  the  citizens  of  the  Uniled 
States. 

At  the  time  this  treaty  wafl  formed,  the  Wyandott  tribe 
owned  a  very  extensive  teiritory  of  rich  and  fertile  country; 
but  treaties  of  cession  have  been  made  from  lime  to  ikD% 
until  their  territory  is  restricted  to  twdve  miles  square. 

By  the  act  of  1802,  above  referred  to,  which  regulates  trade 
with  the  Indians,  all  citizens  or  residents  of  the  United  States 
are  prohibited  from  entering  into  the  Indian  lands  without  a 
license,  and  penalties  are  provided  for  hunting  on  them,  or 
committing  depredations  upon  the  property  of  Indians,  Mur- 
der, by  a  white  person,  of  an  Indian,  is  punished  with  death; 
traders  without  license  forfeit  their  merchandize ;  and  a  peur 
alty  is  incurred  by  purchasii^  from  an  Indian  a  gun,  any 
instrument  of  husbandry,  a  horse,  or  other  specified  artick^ 
of  property.  Jurisdiction  is  given  to  lixe  stipericHr  courts  in 
each  of  the  territorial  districts,  and  the  oircuit  courts  of  the 
United  States,  of  similar  jurisdiction  in  tariminal  cases  in  each 
district  of  the  United  States  in  whidi  any  ofiender  imder  ttie 
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inteicouise  law  shall  be  apprehended,  or  may  be  brought 
for  trial. 

The  peculiar  relation  which  a  tribe  of  Indians,  that  resides 
within  the  limits  of  a  state,  bears  to  the  federal  and  state 
governments,  renders  every  exercise  of  jurisdiction  over  their 
persons  and  property,  by  the  federal  government,  a  matter  of 
great  delicacy  and  importance. 

The  federal  government  is  one  of  limited  and  specific  pow- 
ers. It  cannot  exercise  jurisdiction  by  implication,  but  is  con- 
fined to  the  special  grants  of  power  in  the  constitution;  and 
in  carrying  into  effect  these  grants,  the  most  appropriate 
means  should  be  adopted,  and  no  means  beyond  what  are 
necessary  to  give  effect  to  the  power,  can  be  legitimately  used* 

All  powers  not  delegated  to  the  federal  government,  are 
reserved  to  the  states  and  the  people. 

The  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian  tribes,  is  given 
to  Congress  in  the  constitution.  And  under  this  and  the  treaty 
making  power,  numerous  treaties  have  been  formed  and  laws 
enacted,  to  regulate  commercial  intercourse  with  the  numer- 
ous Indian  tribes  which  live  within  the  federal  limits.  The 
validity  of  these  treaties  and  laws,  it  is  believed,  has  not  been 
questioned,  so  far  as  they  act  upon  the  Indian  tribes  and  our 
own  citizens,  beyond  the  boundaries  of  any  state.  But  seri- 
ous questions  have  arisen,  and  are  likely  again  to  arise,  be- 
tween the  federal  and  state  authorities,  respecting  the  jurisdic- 
tion of  the  former,  under  these  laws,  over  the  territory  oi  In- 
dians situated  within  a  state  sovereignty. 

Within  this  state  no  collisions  on  this  important  subject  have 
occurred ;  but  the  principle  on  which  jurisdiction  is  exercised 
by  the  federal  government,  must  be  the  same,  under  the  same 
circumstances,  in  every  state. 

The  Supreme  Court  of  Ohio  have  not  decided  whether 
offences  under  the  state  laws,  if  committed  within  the  Wyan- 
dott  Reserve,  by  a  white  perscm,  may  be  punished;  but  a  Cir- 
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cuit  Court  of  Common  Pleas  have  decided  that  no  punishmeat 
can  be  inflicted  in  such  a  case. 

No  one  can  read  the  laws  for  the  regulation  of  our  inter- 
course with  the  Indian  tribes,  without  perceiving  that  tb^ 
were  designed  to  operate  on  and  protect  communities  of  In* 
dians,  remotely  situated  from  our  own  populatkxL 

In  the  act  of  1802  is  a  provision  that  it  shall  not  be  so  con- 
strued <<  as  to  prevent  any  trade  or  inteDcouxse  with  Indians 
living  on  lands  surrounded  by  settlementB  of  the  oitizeDS  of  the 
United  States,  and  being  within  the  ordinary  jusisdiction  of 
the  individual  states.-' 

This  provision  applied  to  the  condiitiosi  of  Indians  at  the 
time  the  law  was  passed ;  and  at  that  time  the  Wyandott  tribe 
was  not  only  &r  more  numerous  than  it  now  is,  but  lits  territory 
was  extensive  and  remote  from  a  white  population.  They 
did  not  reside  within  the  ordinary  jurisdiction  tif  any  state. 

The  exception  was  applicable  to  remnants  of  tribes  which 
resided  in  Massachusetts,  Connecticut,  and  other  eastern 
states. 

No  express  provision  has  been  made  in  treaties  or  by  act 
of  Congress,  at  what  period  or  tmder  what  circumstances  ibe 
power  of  the  federal  government  to  regulate  commerce  with 
the  Wyandott  or  any  other  tribe  of  Indians,  living  within  a 
state,  shall  be  terminated. 

This  is  a  question  whether  it  shall  be  decided  by  the  federal 
or  state  authorities  as  important  as  it  is  delicate;  and  it  is 
much  to  be  regretted  that  some  rule  on  the  subject  has  not 
been  adopted  which  would  prevent  collisions  of  jurisdiction. 

A  concurrent  action  by  the  federal  and  state  governments, 
in  regard  to  this  matter,  would  seem  to  be  the  most  appropn* 
ate  method  of  withdrawing  the  regulajtion  of  the  general  and 
substituting  that  of  the  local  authority.  But  the  federal  gov- 
evnment  has  not  acted  on  the  subject,  and  the  duty  is  -now  -im- 
posed upon  this  Court  to  detexmine,  whether  the  power  to 
act  belongs  to  the  judicial  branch  cf  the  govexsment 
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The  questiofn  of  jurisdiction  which  is  laised  by  the  d^Eaur- 
ler  is,  whether  the  law  under  which  this  indictment  has  been 
fomd,  cam  be  carried  into  eflbct  within  the  Wyandott  reserve. 

Whether  this  is  propedy  a  judicial  question  may  admit  of 
flome  controversy.  If  the  'period  at  which  liie  law  shall  be 
suspended  could  be  iixed^  at  ibe  time  the  state  government 
was  organized,  there  would  be  no  diffiouky  on  the  subject 
But  the  Wyandott  tribe  of  InqliaiDs  j»quiied  as  nmch  the  fos- 
tering care  and  superintending  power  ^  the  federal  govern- 
ment, for  ithe  protection  of  its  trade  in  1803,  whmi  Ohio  was 
admitted  into  the  Union,  as  for  some  yearn  prior  to  that  fM- 
riod — and  the  white  popidatkni  was  almost  as  rem<^  from 
the  Indian  settlements  as  it  had  been  for  years ;  and  the  stale 
jurisdiction  was  not  extended  oirer  ttie  Indians,  nor  was  liieie 
any  difficulty  m  giving  effect  to  ihe  intewomse  law  of  18M. 
In  addition  to  these  considerations,  the  Supreme  Gomt  have 
decided,  that  this  law  is  not  neeeflsazily  sospended  within  the 
hmits  of  a  state. 

If  the  provisions  of  the  act  of  1602  shall  not  apply  to  the 
case  befoie  the  Court,  it  mnst^be  upon  the  giound  that  they 
were  unconstitutional  when  adopted,  or  have  become  inopera- 
tive by  the  progress  of  time  and  change  of  drcumstances. 

The  former  branch  of  this  enquiry  is  strictly  the  exercise  of 
a  judicial  power;  but  the  latter,  in /most  cases,  at  least,  woidd 
seem  to  bel<mg  to  the  legislative  department  of  the  govern- 
ment 

So  fax  as  it  regards  the  policy  of  the  federal  government  to- 
wards the  Indians,  within  its  constitutional  powers,  itis  exclu- 
sively a  <piestion  for  the  legislature ;  but  as  it  respeots  any 
question  of  power  between  the  federal  and  state  governments, 
in  whatever  form  it  may  arise,  the  judicial  power  is  com- 
petent to  decide  it 

During  the  whole  course  of  our  connection  with  the  Indian 
tribes,  we  have  recognized  in  them  a  power  to  make  treaties, 
and  certaJQ  political  rehitions  exist  growing  out  of  treaties  be- 
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tween  the  federal  goyemment  and  almost  every  distinct  tribe 
of  Indians  within  our  national  limits.  These  relations  may 
be  extended  by  treaties  as  £bu*  as  a  sound  policy,  in  the  discre- 
tion of  the  treaty  making  po wqr  shall  admit,  where  the  Indians 
reside  beyond  Ihe  limits  of  a  state;  but  within  those  limits 
neither  the  treaty  making  power  nor  the  legislative  power  can 
be  exercised  so  as  to  abridge  the  rights  of  a  state. 

Congress  can  exercise  no  power  on  this  subject,  beyond 
that  of  regulating  commerce  with  the  Indian  tribes.  The 
same  power  is  given  to  Congress  to  regulate  oonuneice  with 
foreign  nations  and  among  the  several  States. 

Under  this  investiture  of  power  to  regulate  commerce  with 
foreign  nations,  a  wide  scope  of  legislation  has  been  exercised. 
But  the  regulation  of  commerce  among  the  several  States  has 
been  limited  principally  to  certain  prohibitions  and  the  equal- 
ization of  duties. 

Congress  cannot  effectually  regulate  commerce  with  the 
Indian  tribes,  without  adopting  such  provisions  by  law,  as 
shall  preserve  those  tribes  from  an  indiscriminate  commercial 
intercourse  with  our  own  citizens ;  such  is  their  inferiority  in 
the  business  of  commerce  while  in  an  uncivilized  state,  that 
their  interests  would  be  sacrificed,  if  left  to  an  unrestricted  in* 
tercourse.  It  was  on  this  ground  that  the  act  of  1802  prohib- 
ited white  persons  from  entering  upon  the  Indian  territory 
without  a  license,  and  further  to  give  protection  to  the  Indians, 
government  agents  were  appointed  to  reside  among  them,  and 
penal  laws  were  enacted,  as  has  been  stated,  against  citizens 
of  the  United  States  for  committing  depredations  upon  tiie 
territory,  the  persons  or  the  property  of  the  Indians. 

The  exercise  of  the  power  to  prohibit  any  intercourse 
with  the  Indians,  except  under  a  license,  must  be  considered 
within  the  power  to  regulate  commerce  with  them,  if  such 
regulation  could  not  be  effectual  short  of  an  intercourse  thus 
restricted. 

Under  the  power  to  regulate  commerce  with  foreign  nations. 
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CoogieflB  bAYp  plesed  non^ntevoouisei  embargo  and  other 
laws,  whkh  lestrided  or  altogether  prohibited  any  coinaiercial 
intercourse  with  those  nations;  and  as  the  power  to  regulate 
cpguaeice  with  the  Indian  tribes  is  given  to  Gongiess  in  the 
same  clause  of  thf  constitution,  and  in  the  same  words,  it 
would  seem  to  follow  that  the  pow^  may  be  exercised  to  &e 
aame  extent  in  the  one  case  as  in  the  other. 

There  is  nothing  in  the  condition  oi  the  Indians,  when 
under  the  exclusive  jurisdiction  of  the  fedaral  government, 
uor  in  the  constitution,  whidi  cam  operate  against  this  con* 
siruction. 

The  power  to  regulate  commeroe  among  the  sev^ml  stated 
18  limited  by  other  proviaioniB  of  the  constitution,  by  the  nature 
of  the  power  and  the  sovereignty  of  the  8tate& 

The  law  of  1802  is  constitutional,  and  so  the  aupreme  court 
have  decided  That  this  act  had  a  constitutional  operation 
iq>on  the  Wyandott  nation  admits  of  no  doubt;  and  it  remains 
to  be  considered  whether  the  situation  of  this  tribehas  become 
80  changed  as  to  render  this  law  inoperative  as  to  .them. 

The  tenitory  of  the  Wy andotts,  as  before  stated,  is  linuted 
to  twelve  miles  sqnaxe,  audit  is  surrounded  by  a  dense  white 
population,  vAndi  have  daily  intercodrse  with  the  Indians. 
Stores  and  taverns  ture  k^  within  the  reservation  by  the 
Indians  or  those  connected  with  them,  which  are  as  much 
resorted  to  for  trade  and  other  purposes,  by  the  surrounding 
white  population,  as  similax  esteblisbments  in  any  other  part 
of  the  country. 

The  treaties  made  with  this  tribe  have  not  been  abrogated, 
and  they  hold  their  possessory  right  to  the  soil  on  the  same 
tenure  as  other  tribes  with  whom  treaties  have  been  made. 
And  a  sub^agent  of  the  government  still  resides  among  them, 
through  whom  the  government  holds  its  official  intercourse 
with  the  tribe. 

The  Wyandotte  have  made  rapid  advances  in  the  arts  of 
civilisation.  Many  of  them  are  very  mteUigent ;  their  fimoos 
are  well  improved,  and  they  generally  live  in  good  housea. 
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They  own  property  of  almost  every  kind,  and  enjoy  the  com* 
forts  of  life  in  as  high  a  degree  as  many  of  their  white 
neighbors. 

On  a  community  of  Indians  situated  in  BO  limited  a  territory, 
and  mixed  up  with  and  surrounded  by  a  white  population, 
which  canries  on  with  them  almost  every  kind  of  commerce 
incident  to  their  condition,  can  the  acts  which  regulate  inter* 
course  with  the  Indians  operate. 

For  years  past,  as  if  by  univensal  consent,  they  bare  not 
been  enforced  ever  this  territory.  They  are  wholly  unsuhed 
to  the  condition  of  the  Wyandott  tribe,  and  it  would  be  impos- 
able  to  give  them  a  practical  operation.  And  it  may  be  said 
that  the  federal  'gorermnent  by  restricting  the  territory  of  this 
tribe,  and  encouraging  their  advances  in  civilization,  has 
mainly  contributed  to  produce  this  state  of  things. 

But  it  is  insisted  that  the  larceny  chai^ied  in  the  indictment 
may  be  punished  under  the  act  of  Congress  cited,  as  it  was 
committed  within  the  reserve,  and  on  the  property  of  one  of 
the  Wyandott  Indians.  And  how  does  Congress  derive 
power  to  punish  this  offence,  when  committed  within  a  state. 
The  answer  must  be,  from  the  power  to  segulate  commerce 
with  the  Indians:  But  if  this  tribe  of  Indians  is  so  situated  as 
to  render  the  exercise  of  this  power  wholly  impracticable, 
must  it  not  of  necessity  cease.  And  does  not  the  incident  &I1 
with  the  principal  power. 

If  Congress  had  power  to  punish  offences  committed  on  the 
persons  or  property  of  Indians,  generally,  there  could  be  no 
objection  to  the  exercise  of  it  without  reference  to  circumstan- 
ces. But  when  the  power  to  punisb  is  derived  exclusively 
from  the  power  to  regulate  commerce,  it  is  perfectly  dear, 
when  the  power  to  regulate  commerce  ceases,  the  power  to 
punish  must  also  cease. 

To  exercise  the  power  to  punish  for  a  violation  of  a  regula- 
tion necessary  to  maintain  a  commercial  intercourse  with  the 
Indian  tribes,  as  the  Wyandotts  are  now  situated,  and  within 
their  territory,  would  be  a  usurpation  of  power  by  the  general 
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gavenunenty  and  a  direct  infiringement  upon  the  rights  of  the 
gtate& 

This  condnsion  cannot  be  resisted.  And  it  is  immaterial 
whether  the  interooorse  law  of  1802,  has  been  expressly  re- 
pealed as  to  the  Wyandotts,  or  rendered  inoperatiye  by  the 
force  of  ciicumstanoes.  That  the  law  cannot  be  enforced  in 
this  reserve  is  dear;  and  this  state  of  things  having  been  pro* 
dnced  by  the  conjoint  acts  of  the  federal  and  state  governments, 
it  may  be  presmned  that  the  former  intended,  as  to  this  tribe, 
to  abrogate  the  law.  No  other  presumption  can  be  raised 
from  a  state  of  flaunts,  wholly  incompatible  with  the  provisions 
of  the  act 

An  act  may  be  repealed  as  well  by  adopting  subsequent  and 
incompatible  provisions,  as  by  express  enactments.  And  in 
this  view  the  act  of  1802,  so  far  as  it  regulates  trade  with  the 
Wyandott  Indians,  must  be  considered  as  substantially  re- 
pealed. 

Has  not  the  state  jurisdiction  to  punish  offences  committed 
by  its  own  citizens  within  the  Wyandott  reserve.  Of  this,  1 
can  entertain  no  doubt. 

Ever  since  the  state  government  has  been  organized,  it  has 
had  power  to  punish  its  own  citizens  for  offences  committed 
within  its  linuts;  whether  within  an  Indian  territory  or  not; 
and  if  there  be  no  constitutional  prohibition,  the  state  has 
power  to  punish  its  own  dtizens  for  offences  conunitted  be- 
yond its  own  limits. 

The  laws  of  a  state  cannot  operate  extra-territorially;  but 
having  jurisdiction  over  its  own  dtizens,  the  legislature  if  not 
prdiibited  by  the  constitution,  could  make  certain  acts  com- 
mitted by  them  beyond  its  own  limits,  and  without  the  limits 
of  any  organized  government,  an  offence.  No  process  could 
be  issued  to  airest  an  offender  beyond  the  state  boundaries, 
but  if  he  eomes  voluntarily  within  the  state,  he  would  subject 
himself  to  its  jurisdiction. 

By  the  first  section  of  an  act  of  the  British  Parliamrat  ol 
the  Slst  Geo.  III.  passed  in  1803,  it  is  provided,  «that  from  and 
after  the  passing  of  this  act,  all  offences  commitled  within  any 
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of  Ibe  indiaii  territories^  ov  parts  of  Aaaerica  not  withki  the 
limits  of  either  of  the  said  provinces  of  Lower  or  Upper  Cana- 
da, or  of  any  civfl  goyemment  of  the  United  Slates  of  Amer- 
ica sdiall  be,  and  shall  be  deemed  to  be  offisnees  of  the  same 
nature,  and  shall  be  tried  in  the  same  manner  and  subject  to 
the  same  pmiishment  as  if  the  same  had  been  oonumtted  within 
the  pro^oes  of  Lower  or  Upper  Canada." 

Many  years  ago,  the  state  of  Oeoq;ia  punished  its  own  cit- 
izens for  depredations  committed  iip<m  ttie  Indian  territory 
withm  the  state,  and  no  one  has  ever  questioned  the  legality 
of  such  a  procedure. 

The  state  of  New  York  has  not  only  punished  its  own  citi- 
zens, for  offences  committed  within  the  Indian  Reserve  in  fliat 
state,  but  has  extended  its  jurisdiction  in  criminai  cases,  over 
the  Indians. 

The  jurisdiction  of  the  federal  government  over  the  Indian 
territory  within  a  state,  under  the  most  fevorable  circumstan* 
cesfor  the  exercise  of  the  power  is  limited  to  the  mere  purposes 
of  trade,  and  cannot  prevent  a  state  from  punishing  its  own 
citizens  for  offences  committed  within  such  territory.  The 
exercise  of  this  power  by  a  state,  would  not  be  incompatible 
with  the  exercise  of  the  power  vested  in  the  federal  govern- 
ment There  are  many  offences,  such  as  counterfeiting  the 
gold  and  silver  coin  of  the  country,  the  notes  of  the  Bank  of 
the  United  States,  &c.  which  are  punishable  as  well  under  the 
laws  of  the  state  as  those  of  the  Union. 

But  as  it  regards  the  case  under  consideration,  all  objections  , 
are  obviated  by  the  fact,  that  the  regulations  of  Congress  re- 
infecting commerce  with  the  Indian  tribes,  have  not  been 
enforced  within  the  Wyandott  reserve  fer  years,  and  caxmot 
for  the  reasons  stated  be  now.  enforced. 

It  may  be  admitted  that  property  stolen  in  an  adjoining 
state  and  brought  into  Ohio,  would  not  subject  the  offender  to 
a  prosecution  in  this  state.  The  offence  having  be^i  oom* 
mitted  in  a  distinct  sovereignty,  could  not  be  punidied  in 
(Xiio;  but  such  a  case  would,  in  no  respiect,  be  similar  to  ibe 
one  under  coaridsvation. 
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The  Indian  territory  within  a  state  cannot  be  considered  as 
a  foreign  jurisdiction.  Under  certain  circumstances,  it  has 
been  decided  that  a  state  cannot  extend  its  laws  oyer  the  In- 
dian territory,  within  it,  and  especially  when  those  laws  are 
incompatible  with  constitutional  regulations  by  the  federal 
government.  But  the  jurisdiction  is  not  foreign.  If  the  state 
have  the  fee  of  the  Indian  lands,  it  may  dispose  of  that  fee 
subject  to  the  Indian  right  of  occupancy.  And  in  every  other 
respect  may  the  state  exercise  a  jurisdiction  over  the  territory 
which  shall  not  be  incompatible  with  the  constitutional  regu- 
lations of  the  general  government. 

In  the  course  of  the  argument  by  the  district  attorney,  sev- 
eral adjudications  of  the  Supreme  Court,  and  a  decision  of  the 
Circuit  Court  for  the  eastern  district  of  Tennessee,  were  refer. 
red  to,  as  sustaining  the  jurisdiction  in  the  present  case.  But 
the  fects  in  this  case  are  wholly  dissimilar  from  those  in  the 
cases  referred  to,  and  they  are  not  more  so  than  the  principles 
which  apply  to  those  facts. 

It  is  gratifying  to  reflect  that  the  state  laws  will  afford  a 
more  amjfle  protection  to  the  Wyandotts,  as  it  regards  their 
property,  than  the  laws  of  the  federal  government.  For  the 
hw8  of  the  state  punish  with  greater  severity  the  offence 
charged  in  the  indictment,  than  the  laws  of  Congress.  And  ajs 
it  respects  die  Indians,  no  doubt  can  exist  that  their  com- 
plaints will  receive  as  prompt  attention  and  as  adequate  re- 
dress, as  those  which  are  made  by  citizens  of  the  state. 

Thede  considerations  cannot  enter  into  the  question  of  juris- 
diction ;  but  they  show  that  a  decision  against  the  jurisdiction 
of  tUs  court,  will  not  leave  the  Indians  unprotected,  or  lead  to 
n  ftflnre  of  justice.    The  demurrer  must  be  sustained. 

It  being  suggested  to  the  court  by  the  district  attorney,  that 
prosecutions  in  the  state  court  would  be  instituted  against  the 
defendant  and  the  others  against  whom  indictments  had  been 
found,  fixr  similar  offences,  the  court  directed  the  Marshal 
to  deliver  over  the  defendants  to  the  state  authorities  to  an- 
swer, fto. 
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An  actual  reodenoe  on  land,  not  neoeaaaiy  to  oonalilate  an  advene 

under  die  atatnte  of  limitattona. 
But  then  mnat  be  sach  an  ooeapancy  by  ezeraunng  acta  of  cmnaAap  onrer  die 

land,  enjoying  ita  prafita,  dJEC,  aa  to  give  notice  to  the  puUic  and  all  concmiiil 

of  the  claim. 
Paying  taxes,  euing  traapaaaen^  dec,  not  enough  to  couatitme  an  advene  poa- 

aeaaion. 

This  case  was  argued  by  Mr,  Fox  for  the  leissor  of  the  plain- 
tiSy  and  by  Mr.  Worthington  for  the  defSandant 

OPINION  OP  THE  COURT. 

This  action  was  brought  to  recover  possession  of  lot  No* 
209  in  Cincinnati  Both  the  parties  claim  under  John  C. 
Symmes.  The  plaintiff  has  given  in  evidence  a  deed  for  the 
lot  from  Symmes  to  Samuel  FormaUy  dated  1 1th  of  June,  1798 , 
who  on  the  next  day  conveyed  the  same  to  Samuel  Williams, 
whose  right,  on  his  decease,  became  vested  in  the  lessor  of  the 
plaintiff. 

The  defendant  claims  by  deed  to  himself  from  Symmes,  da- 
ted 21st  of  May,  1803,  accompanied  with  an  adverse  posses- 
sion of  more  tfian  twenty  years  prior  to  the  commencement 
of  this  suit. 

Several  witnesses  have  been  examined  to  show  acts  of  own- 
ership exercised  over  the  lot  by  the  defendant,  such  as  drawing 
sand  from  it  for  himself,  and  selling  sand  from  the  lot  to  oth- 
ers, and  driving  those  away  who  attempted  to  take  flie  sand 
266 


DECEMBER  TERM,  1835/      '  ,  i367 

Leaee  of  James  H.  Ewing  «.  Jacob  Banut 

without  leave^  paying  (asoes  for  the  lot,  &c.  It  is  situated  di- 
lectly  in  front  of  the  comer  of  the  square  on  ^^duch  the  defen- 
dant, for  many  years  resided;  and  during  which  time,  as  well 
as  afterwards,  the  acts  of  ownership  were  exercised  over  the 
lot. 

Several  witnesses  state  that  the  lot  was  known  as  the  prop^ 
erty  of  the  defendant  and  that  he  Was  in  possession  of  it,  not 
by  actual  occupancy,  but  by  using  it  as  above,  for  sand  and 
graveL  The  lot  was  not  enclosed  until  some  ten  or  twelve 
years  ago.  The  possession  of  the  defendant,  several  of  the 
witnesses  state,  has  been  exclusive  since  1806  or  '7,  and*  they 
had  no  knowledge  of  any  adverse  claim.  The  witnesses  also 
prove  that  Samuel  Williams  resided  in  Cinciimati,  knew  of 
the  defendant's  title  for  the  lot,  and  of  the  acts  of  ownership 
lie  exercised  over  it;  but  there  is  no  evidence  which  shows 
that  he  ever  demanded  possession,  took  any  steps  to  recover 
it,  or  gave  notice  to  the  defendant  of  his  claim  to  the  lot  One 
of  the  witnesses  states  that  he  heard  Williams  often  declare 
the  lot  was  his,  and  that  so  soon  as  he  was  able  he  should  im* 
prove  it.  One  of  the  plaintiff's  witnesses  states  that  after  the 
defendant  had  made  the  purchase  of  the  lot  and  before  he 
received  a  deed  for  it,  he  had  notice  of  the  claim  of  Samuel 
Williams. 

On  the  evidence  the  followiog  charge  was  given  to  the 
jury. 

The  plaintiff  having  shown  a  deed  for  the  premises  in  con- 
troversy older  in  date  than  that  which  was  given  in  evidence 
by  the  defendant,  on  the  prayer  of  the  defendant,  the  court 
instruct  the  jury  that  his  actual  possession  of  the  lot;  to  protect 
his  title  under  the  statute  of  limitations,  must  have  been 
twenty-one  years  before  the  commencement  of  this  suit 
That  suing  for  trespass  on  the  lot,  paying  the  taxes  and  speak- 
ing publicly  of  his  claim,  are  not  sufficient  to  constitute  an 
adverse  possession.  That  any  possession  short  of  an  exclu- 
sive appropriation  of  the  property  by  an  actual  occupancy  of 
it,  so  as  to  give  notice  to  the  public  and  all  concerned,  that  he 
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not  only  claimed  the  lot  but  enjoyed  Ite  profits  axisiiig  out  of 
it,  was  such  an  adverse  possession  as  the  statute  requires. 
That  to  constitute  an  adverse  possession  it  is  not  essentiaL 
that  tiie  property  should  be  enclosed  by  a  fHioe,  or  have  & 
dwelling  house  upon  it  If  it  be  so  situated  as  to  admit  of 
cultivation  as  a  garden,  or  for  any  odier  pnipose  witfaout  an 
enclosure,  and  it  was  so  cultivated  by  the  defendant  dniiiv 
flie  above  period,  it  would  be  sufficient;  or  if  the  lot  cooCained 
a  coal  mine,  or  marble  or  stone  quarry,and  it  was  worked  the 
above  period  by  the  defendant,  he  having  entered  under  a 
deed  for  the  whole  lot,  such  an  oocupaocy  would  be  aa  adr 
verse  possession,  though  the  lot  had  na  dwelfing  boose  upon 
it  and  was  not  enclosed  by  a  fence. 

And  also  if  the  lot  contained  a  valuable  saad  bank  whidi 
was  exclusively  possessed  and  used  by  the  defendant  for  his 
own  benefit,  by  using  the  sand  himself  and  selling  it  to  otfaan^ 
and  his  occupancy  of  the  lot  in  this  miomev  was  notorious  to 
the  public  and  all  concerned;  and  if  the  defendant  paid  the 
taxes  for  the  same,  ejected  and  prosecuted  tpgyassew  on  the 
lot,  it  being  situated  adjoining  to  t^  lot  on  whith  the  defend* 
ant  actually  resided,  except  the  intervention  of  a  street,  which 
had  not  been  graduated  and  opened  so  as  to  be  used  by  the 
public ;  and  said  lot  preserved  the  view  of  the  defendant  firom 
hn  residence  unobstructed^  and  such  possession  was  continued 
the  time  required  by  the  statute,  it  would  constitute  an  adverse 
possession  for  the  -^hole  lot,  the  defendant  having  entered 
under  a  deed  as  aforesaid. 

The  Court  would  also  remark  to  the  jury,  that  the  law  had 
been  settled  in  Kentucky,  if  a  person  resilttng  on  a  tnet  of 
land  should  purchase  by  deed  another  tract  adjoining  to  it, 
his  possession  would  be  extended  over  the  tract  thus  pur- 
diased ;  and  this  seems  to  be  reasonable,  imd  is  sustained  by 
tfie  doctrines  of  possession  as  generally  reoognised*  Had  this 
lot  in  controversy  adjoined  the  premises  on  which  the  defend- 
ant resided,  the  case  would  come  iridun  the  rule,  but  i|  street 
intervenes  between  the  residenee  of  the  defendant  and  the  lot 
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in  controversy,  which  prevents  an  application  of  the  rule  in 
this  case.    10  Peters,  442.  6  Peters,  513. 

The  jury  found  a  verdict  of  not  guilty,  and  a  motion  being 
made  for  a  new  trial,  the  cause  was  continued  to  the  next 
term,  at  which  term  the  motion  for  a  new  trial  was  overruled, 
and  a  judgment  entered  on  the  verdict 

This  judgment  was  taken  to  the  Supreme  Court  by  a  writ 
of  error,  and  the  judgment  of  the  Circuit  Court  was  affirmed. 
11  Peters,  41. 
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The  United  States  v.  David  Gwtnne. 

PAynuwton  of  the  anny  are  entitled  to  reeeiTe  the  pay  and  cmolmnaotBof  Mijan 
of  Inlaiitiy ,  and  not  Blajon  of  Cavaby. 

This  case  was  argaed  by  Mr.  Swayne  the  district  attoiney, 
for  the  plaintifiis,  and  by  Mr.  Hammond  for  the  defendant 

jOPnnON  OF  THE  COURT. 

This  case  is  brought  into  this  court  by  a  writ  of  error,  firom 
the  district  court  And  it  has  been  continued  firom  time  to 
time^  imtil  the  case  of  Wetmare  v.  The  United  SfcUes,  pen- 
ding on  a  writ  of  error  in  the  Supreme  Court,  should  be  de- 
cided. That  case  was  decided  at  the  last  teruL  10  Peters, 
647. 

The  action  is  brought  to  recover  from  the  defendant,  a  cer- 
tain amount  of  money,  alleged  to  be  in  his  hands,  as  late  pay- 
master, in  the  army.  The  defendant  admits  that  he  withheld 
from  the  government  the  sum  which  they  demand,  but  he 
alleges  that  he  has  justly  withheld  it,  as  a  part  of  his  compen- 
sation as  paymaster,  which  the  government  ofiScers  have  re- 
fused to  allow. 

This  difference  arises  from  the  pay  allowed  to  the  de- 
fendant as  paymaster,  the  same  as  a  major  of  infimtry,  and 
he  claims  under  the  law,  the  same  pay  as  a  major  of  cavalry. 

In  the  above  case  the  Supreme  Court  decided  that  the 
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aflavaoca  mada  bjp  it^  govemineoit  wat  t(mwH,  wi  tliat  n 
paymaster  is  fbitlod  otij  to  tbe  same  pay  aa  anaeyor  ^vth 
fantry.  ^  tiiis  decision  is  bkidtag  it  iai]iu]«Mssaryt(^px«^^ 
my  own  tiews  of  the  case.  AimI  I  gladly  embiacettiQ  0(^7- 
tOBity  of  publishing  tba  opinion  of  the  liMDQUBQiied  Judge  Camp- 
belly  DtstDct  Jud^B,  which  was  gtreninthe  Bistiiivt  Covoct^  an^ 
wbiob  amTod  at  Hm  same  i»salt  as  the  St^reme  Ciourt 

JUDGE  CAMPBELL'S  OPINION. 

This  ia  an  aolicMi  of  debt  brought  upon  a.  bond  foi  tho  pey- 
mant  of  9MfiMi^  with  tha  conditioa  thsft  the  de&ndanl. who 
had  been  appointed  a  battalii^a  paymast^^  <^  should  well  and 
tndjr  ezecito  a|id  JaithfoUy  discharge^  aooordiog  to  law^  and 
to  instructions  received  by  him  from  proper  iiutboiityv  his 
dntiBS  as  paymaster,  and  that  he  and  lids  heiis^  execulars  or 
adffiimBtiatoiay  should  regulady  account^  wiien  thereiMMio 
isqpiied)  for  all  money  racqiired  by  him  from  tiipa  U>  time,  as 
paymaster  ii&resaid,  with  audi  paison  or  poisons  a&shoidd 
be  duly  authoriaDed  os  qualified  on  the  part  of  the  Umtdd 
States  for  that  purpose;  and  also  refimd  at  any  time  vthsa 
Aereunta  reqnized,  any  paUic  moniea  remaining  in  fais^haads 
vnaocottnted  foo." 

The  declaration  avers  a  breach  of  the  condition  in  tiiii^ttat 
iha  d^nda^t  had  failed  to  mfimd  to  the  United  States 
9MBI 39,  a.  balance  fotmd  totbe  in  his  hands,  on  the  final  s^ 
tl^ment  of  his  accounts  as  paymaster,  a^  the  treasury  depart- 
ment The  plea  is  nan  ^  fad,um.  IX  waa  agreed  by  the 
eounsd,  at  the  bar,  that  the  only  questicm  to  be  d^Msided  was, 
whether  the  defendant  as  pa3^inastery  during  the  time  he  8«et- 
edaa  such,  waa  entitled  to  the  pay  of  a  mi^or  of  infantry,  or 
of  a  major  of  cavalry. 

In  determining  this  question,  the  safest  reference  will  be  to 
die  laws  on  the  subject  It  may  also  be  neoessary  to  advert 
to  acta  of  Congness  kwg  shice  repealed. 

By  the  act  of  the  16th  of  March,  1862,  fat  fixing  the  miU- 
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tary  peace  establiflhment  of  the  Uniled  StateqAe  appointment 
of  one  paymaster  of  the  army,  aeven  paymaHrs  and  two  as- 
sistants, to  be  attached  to  such  districts  as  the  President  of  the 
United  States  shall  direct,  to  be  taken  from  the  line  of  com- 
manding officers,  was  authorized;  and  by  the  same  act  each 
paymaster  was  to  receive  in  addition  to  his  pay  in  the  line 
030  per  month.  The  fourth  section  of  the  same  act  settles  the 
pay  of  a  major  of  in&ntry  at  $80  per  month,  and  four  rations 
per  day. 

By  ibe  fourth  section  of  the  act  of  the  12th  of  April,  1808, 
the  pay  of  a  major  of  light  dragoons,  was  fixed  at  $60  per 
month,  four  rations  per  day,  and  forage  for  four  horses.  Here 
it  may  be  remarked,  that  this  section  is  often  refeired  to  as 
establishing  the  pay  of  a  major  of  cavahry,  by  the  term  major 
of  light  dragoons. 

The  first  section  of  the  act  of  the  16th  of  May,  1812,  re- 
quires  the  President  to  appoint  as  many  district  paymasters, 
as  in  his  judgment,  the  service  might  require ;  and  if  such  pay- 
masters are  taken  from  the  line  of  the  army,  they  shall  respec- 
tively receive  030  per  month,  in  addition  to  their  pay  in  the 
line;  provided,  the  same  shaU  in  no  case  exceed  the  pay  and 
emoluments  of  a  <«  major;''  and  if  not  taken  from  the  line,  they 
shaU  receive  the  same  pay  and  emoluments  of  a  major  of 
in&ntry. 

It  is  obvious  that  under  this  section  the  compensation  of  a 
paymaster,  whether  taken  from  the  line  or  from  citizens, 
diould  be  the  same ;  although  the  terms  <  major,'  and  <  major 
of  infantry,'  are  used.  In  the  expence,  duty,  and  accounta- 
bility of  a  paymaster  taken  from  the  line,  and  of  one  not  taken 
from  the  line,  there  could  be  no  difference;  and  hence  it  is 
difficult  to  understand,  why  the  one^should  receisB  the  pay  of 
a  major  of  cavalry,  which  was  sixty  dollars  a  month,  and  the 
other  ten  doliais  less. 

By  the  act  fixing  the  military  peace  establishment  of  the 
United  States,  approved  the  Sd  of  March,  1815,  it  was  con- 
templated to  reduce  the  army  to  ten  thousand  men,  to  consist 
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of  such  prapoKtiMs  of  artillery^  ni£mtxy,  and  li&emmi  ^  th^ 
President  shoultfminii:  proper;  and  the  corps  of  enginiders,  a^ 
then  established  to  be  retained.  The  saxae  act  required  tbe 
ap paintineiit  of  paynuuters  to  be  made  firom  the  subalterns  of 
the  lina  This  $fisi  is  referred  to  mainly  for  the  puQM>s^  of 
qjtiawing  that  no  cavalry  were  retained  in  service. 

On  the  24th  of  Aprils  181 6,  an  act  was  approved  orgain^ing 
tb^  genesal  staff^^aiid  making  further  provisions  for  the  army. 
The  fourth  section  authorized  the  appointment  of  paymaster 
flcom  the  subalterns  of  the  armyi  or  firom  citi^^ns^  as  the  Pre^ 
aident  might  prefer ;  and  entitled  tbem  to  the  pay  and  emolu** 
ipants  of  a  major^  without  indicatmg  expressly  whether  of  9, 
major  of  in&ntry  or  of  a  major  of  cavalry, 

At  the  tiipe  this  a^t  was  passed  the^e  were  no  cavalry  in 
service,  ai»4  of  course  no  major  of  cavalry. 

In  deciding  the  question  which  th|s  case  presents,  it  is  pt0f* 
per  to  be  gevemed  by  the  amoiint  of  pay  and  emoluments 
allowed  to  some  officer  of  the  designation  of  major,  known 
to  the  existing  laws  of  the  country.  To  this  rule  it  seems  to 
me  there  can  be  no  valid  objection^  If  ai^ed  then,  it  eon«« 
ducts  us  to  majors  of  engineers,  artillery,  infantry,  and  rifles 
men,  to  all  of  whom  is  allowed  the  same  compensation^  ta 
wit.  My  dollars  a  months  and  four  rations  a  day  respectiTQly. 
To  fortify  this  ooncluaiPih  it  4my  he  remarked  that  judge  ad-* 
vocates,  and  chaplains^  ^^  allowed  the  same  comfensalion  to 
which  majors  are  entitled.  And  it  will  hardly  be  contended 
that  they  can  set  up  any  just  claim  to  the  pay  of  a  u^for  of 
cavalry. 

In  making  provision  for  the  corps  of  engineers  and  military 
academy,  the  allowance  to  the  professor  of  natural  and  expe- 
rimental philosophy  was  established  at  that  of  a  lieutenant 
colonel;  not  a  lieutenant  colonel  of  cavalry.  So  to  the  pro- 
fessor of  mathematics,  and  to  the  professor  of  the  art  of  engi- 
neering, the  pay  and  emoluments  of  a  major,  but  not  of  a 
major  of  cavalry.  Although  no  definite  and  precise  rule  is 
given  by  which  to  determine  what  compensation  was  to  be 
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paid  to  these  professors  respectively,  yet  as  4|^  adjunct  caval- 
ry is  not  used,  no  doubt  is  left  they  are  to  receive  the  pay  and 
emoluments  of  a  lieutenant  colonel  and  major  of  infimtry ;  and 
such  is  the  fact  as  appears  by  a  tabular  statement  of  what  is 
paid  to  every  person  in  any  wise  connected  with  the  service, 
appended  to  rules  and  regulations  of  the  army,  revised 
in  1817. 

The  deposition  of  General  Scott  has  received  a  full  share  of 
my  attention.  He  states  that  since  the  passage  of  the  act  <^ 
the  3d  of  March,  1813,  paymasters  have  received  the  com* 
pensation  of  a  major  of  cavalry.  In  his  compilation,  to  which 
he  refers,  in  settling  official  rank,  he  is  governed  by  the  amount 
of  pay  and  emolument  This  rule  induces  him  to  place  judge 
advocates,  chaplains,  and  paymasters  in  the  same  grade,  which 
as  he  believes  entitles  each  of  these  officers  to  the  allowance 
of  a  major  of  cavalry.  In  this  matter  there  must  be  some 
mistake.  The  Genoral,  or  other  officers  of  elevated  standing, 
must,  as  I  apprehend,  labor  under  some  misapprehension. 

The  table  to  which  I  have  already  alluded,  shows  beyond 
doubt,  that  the  compensation  granted  to  judge  advocates, 
chaplains  and  paymasters,  is  that  of  a  major  of  in&ntry ;  and 
so  say  the  accounting  officers  of  the  treafniry  department 

From  the  consideration  which  I  have  bestowed  upon  this 
ease,  I  feel  little  hesitation  in  giving  it  as  my  opinion,  that  the 
defendant  is  intitled  to  the  pay  and  emoluments  of  a  major  of 
in&ntry,  and  nothing  more. 
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William  Waters 

V. 

The  Mbrchants'  Louisville  Insubance  Comfavt. 

IVlMn  fire  »  OD0  of  th0  amniMntod  iid»  inapolieyoiiagtoniibott,  dEcakw 

faj  fire  wfflduurge  the  underwritan,  tfaoofi^oooaiionedbyUieiiegligeiioeoftbe 

oflkwwi  Of  oow. 
If  then^l^ence  be  eo  gnxM  ae  to  anthorise  the  paresnioption  of  fraud,  which  would 

coDBtitate  bairatiy,  the  nnderwitten  are  not  liable,  nnlen  the  policy  ezpready 

ineiiTC*  agaiiut  banatiy. 
Apolicy  againat  fire  on  land,  will,  intheerentof  loM,hoU  iheundeiwritenliBble, 

though  the  fire  wae  the  nenlt  of  negfigence  by  servante  and  othen. 
Aikd  the  Mm»  rale  of  oonatnietion  dionld  be  a|)p]ied  to  maiine  polioei. 
Tlie  rale  of  oonitraetion  ii  of  general  interest,  as  it  rafen  as  well  to  our  fimign,  aa 

oar  intemaTcommeroe,  and  it  should  be  nniforai. 

This  cause  was  aigued  by  Mr.  Outhritj  tot  the  plaintiff, 
and  by  Mr.  Crittenden^  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  action  is  brought  on  a  policy  of  Insurance  underwrit- 
ten by  the  Merchants'  Louisville  Insurance  Company^  which 
insured  to  the  plaintiff,  ^ost  or  not  lost,  in  the  sum  of  six 
thousand  dollars,  on  the  steamboat  Lioness,  engine,  tackle  and 
fiirmture,  to  navigate  the  western  waters,  usually  navigated 
by  steamboats,  particularly  firom  New  Orleans  to  Natchitoches 
on  Red  River,  or  elsewhere,  the  Missouri  and  Upper  Missis- 
sippi excepted,  (Captain  Waters  having  the  privilege  of  placing 
competent  masters  in  command,  at  any  time,  six  thousand 

dollars  being  insuied  at  New  Albany,  Indiana,)  whereof 
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William  Waters  is  at  present  master;  begimiAg  the  adyentaie 
upon  the  said  steamboat,  from  the  12tfa  of  September,  1832, 
at  twelve  o'clock,  meridian,  and  to  continue  and  endure  until 
the  12th  of  September,  1833,  at  twelve  o'clock  meridian, 
(twelve  months.)  Hie  policy  provided  that  ^it  shall  be  law- 
ful for  the  said  steamboat,  during  said  time,  to  proceed  to, 
touch  and  stay  at  any  point  or  points,  place  or  places,  if  there- 
unto obliged  by  stress  of  weather,  <Mr  other  unavoidable  acci- 
dents, also,  at  the  usual  landings  for  wood  and  refieshments, 
and  for  discharging  freight  and  passengers,  without  prejudice 
to  this  insurance." 

<<Touching  the  adventures  and  perils  which  the  aforesaid 
InsunuKse  Company  is  contented  to  bear;  they  areyof  llie 
rivers,  lire,  enemies,  pimtes,  tfsiwriling  HAefes,  tcai  all  otfier 
losses  and  misfortunes,  which  shall  come  to  hurt,  detrimeti^  or 
damages  of  the  said  steamboat,  engine,  tackle  and  furniture, 
according  to  the  true  intent  and  meaning  of  this  policy." 

The  declaration  alleged  that  the  said  steam  boat  lionen, 
her  engine,  tackle,  and  fhmiture,  after  the  execution  of  said 
policy,  and  before  its  termination,  to  wit,  on  the  19tti  oT  May, 
1833,  on  Red  river,  about  one  hundred  miles  below  the  mouth 
of  Bon  Dieu  river,  whilst  she  was  on  her  voyage  from  New 
Orleans  to  Natchitoches,  Louisiana,  cm  Red  rivefr,  were,  by 
the  adventures  and  perils  of  fire  and  the  river,*  exploded,  sank 
to  the  bottom  of  Red  river  aforesaid,  and  utterly  destroyed ;  so 
as  to  cause  and  make  it  a  total  loss." 

Several  pleas  hlive  been  filed  allegiqg  that  the  Lioness  was 
loaded  in  part  with  gmi  powder,  ajad  that  the  oflleers  and  cvew 
at  the  time  of  the  explosion  of  the  vessel  so  negligently,  un- 
skilfully and  carelessly  conducted  themaslves,  in  manaBing 
the  vessel,  and  in  carrying  a  lighted  candle  or  lamp  m  the 
hold  of  the  vessel,  where  the  powder  was  stowed,  as  to  cool- 
municate  fire  to  the  powder,  irhich  caused  die  ex^dosiQli  and 
loss  of  the  vessel. 

To  these  pleas  the  plaintiff  demurred^  azid  the  defiuMbnts 
joined  in  demurrer. 
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The  pleadings^  this  case  present  the  question  whether  the 
defendants  are  liable  on  the  policy,  for  a  loss  of  the  vessel 
through  the  negligence  of  the  officers  and  crew.  There  is  no 
insurance  in  the  policy  against  barratry,  but  the  negligence 
alleged  in  the  pleas,  does  not  amount  to  barratry.  Barratry 
is  an  act  conunitted  by  the  master  or  mariners  of  a  ship,  for 
some  unlawful  or  fraudulent  purpose,  contrary  to  their  duty 
to  their  owner,  whereby  the  latter  sustains  an  injury.  It  fol- 
lows from  the  terms  of  this  definition,  that  barratry  cannot 
be  committed  by  a  master  who  is  owner  for  the  voyage,  be- 
cause he  cannot  commit  a  fraud  against  himself. 

In  this  case  Waters,  the  assured,  appears  to  be  the  owner. 
But,  independent  of  this  consideration,  there  is  no  such  negli- 
gence alleged  in  any  of  the  pleas  that  amounts  to  fraud,  and 
this  is  necessary  to  constitute  barratry. 

Until  within  a  few  years,  actions  on  policies  of  insurance 
were  rarely  brought  in  the  west.  Indeed  before  the  intro- 
daction  of  steam  on  our  waters,  such  contracts  were  rarely, 
if  ever,  entered  into. 

A  policy  of  insurance  is  a  special  contract,  subject  to  those 
roles  of  construction  which  have  been  long  settled  in  commer- 
cial countries,  and  of  which  all  who  make  such  contracts  are 
presumed  to  have  notice.  It  is  said  they  are  to  be  liberally 
construed  to  effectuate  the  intention  of  the  parties.  And  in 
ttis  respect,  there  may  have  been  some  deviation  from  the 
rigid  rules  which  are  applicable  to  other  special  contracts. 

It  is  believed  that  the  precise  point  raised  in  this  case,  has 
not  been  settled  in  this  country  or  in  England. 

The  question  whether  negligence  of  the  officers  and  crew, 
shall,  in  case  of  loss,  discharge  the  underwriters,  where  barrsu 
try  has  been  insured  against,  has  often  been  raised  and  deci- 
ded in  both  countries. 

In  the  case  of  Chim  v.  The  Phenix  Insurance  Company,  13 

John.  Sep.  451,  the  court  decided,  that  negUgence  which  did 

not  amoimt  to  barratry,  where  barratry  was  insured  against, 

not  excuse  the  underwritiers.    And  this  decision  has  been 
%4t 
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followed  up  by  the  supreme  court  of  Ohio,  and  by  all  the 
other  state  tribunals. 

The  question  however  is  one  of  general  and  national  impor- 
tance, as  it  is  intimately  connected  with  our  foreign  as  well 
as  our  internal  commerce,  smd  the  rule  should  be  uniform  and 
analogous  to  other  questions  of  insurance  which  hare  been 
long  settled. 

In  the  case  of  Bush  v.  The  Sot/al  Exchange  Assurance 
Company y  2  Bam.  &  Aid.  7S,  the  court  decided  that,  where 
barratry  was  insured  against,  negligence,  would  not  excuse 
the  underwriters;  and  in  the  argument  they  laid  much  stress 
on  the  fact,  that  the  undertaking  against  barratry,  must  neces- 
sarily include  minor  faults.  And  .upon  this  ground  the  Amer- 
ican authorities  have  generally  proceeded.  And  the  inference 
would  seem  to  arise  from  the  course  of  argument  in  the  cases 
decided,  that  if  barratry  had  not  been  insured  against,  the 
insurers  would  not  have  been  liable  for  a  loss,  by  the  negli- 
gence of  the  crew.  But  the  attention  of  the  Court  was  not 
drawn,  necessarily,  to  that  point;  and  it  would  be  extremely 
dangerous,  firom  the  general  language  used  by  courts  in 
reference  to  a  particular  point,  to  infer  an  authority  against 
a  position  not  involved  in  the  case. 

The  Supreme  Court  of  Ohio,  it  is  stated  at  the  bar,  have  de- 
cided recently  that  negligence  in  the  officers  and  crew  will 
excuse  the  underwriters  from  liability  in  case'  of  loss,  where 
there  is  no  insurance  against  barratry.  Not  being  favored 
with  a  perusal  of  the  opinion  of  the  court,  the  reasons  which 
influenced  their  decision  are  not  known.  It  is  presumed, 
however,  that  they  have  foUowed  the  strong  intimations  in 
the  New  York  decisions,  that  to  chai^  the  insurers  for  negli- 
gence, the  policy  must  cover  barratry. 

It  has  been  long  settled  in  England  and  in  this  country, 
that  a  policy  against  fire  on  land,  covers  the  negligence  of 
servants.  A  liability  short  of  this  woidd  render  land  policies 
of  little  value;  for  a  fire  rarely  occurs  which  may  not  be 
traced  to  some  negligence  or  inattention  of  servants  or  others. 
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This  is  peculiarly  the  case  in  the  country,  where  the  building 
insured  does  not  stand  connected  with  other  buildings.  10  Pe- 
ters, 517,  518. 

Fire  is  the  risk  insured  against,  and  the  building  is  destroyed 
by  fire.  Now  the  underwriters  in  ^  land  policy  are  Uable, 
tfaoc^h  it  be  proved  that  the  fire  occurred  through  negligence. 
Fire  was  the  proximate,  negligence  the  remote  cause  of  the 
loss.  And  why  should  not  the  same  construction  be  given  to 
a  marine  insurance? 

The  language  of  both  poUcies  in  regard  to  the  risk  of  fire, 
is  precisely  the  same;  and  why  should  insurers  be  held  liable, 
on  a  land  policy,  and  excused  firom  liability,  on  the  same  state 
of  iBxASj  on  a  marine  policy.  Fire  is  the  proximate  cause  in 
both  cases,  and  negligence  the  remote  cause  in  both.  Why 
then  should  the  rule  of  construction  be  different. 

As  before  remarked,  the  construction  of  the  land  policy  has 
been  settled  in  this  country  and  in  England,  and  should  not 
this  lead  to  ihe  application  of  the  same  rule  of  construction, 
und^  the  same  circumstances,  to  marine  policies.  The  ques- 
tion of  negligence,  as  applicable  to  the  latter  policies,  remains 
open,  and  should  be  decided  by  the  analogies  of  the  law  and 
reasons  of  the  case. 

Now  all  analogy  would  seem  to  require  that  two  instru- 
ments of  the  same  nature,  clothed  in  the  same  language,  and 
intended  for  the  same  purpose,  the  one  on  land,  and  the  other 
on  water,  should  receive  the  same  construction.  And  as  the 
rule  of  construction  has  been  settled  on  the  land  policy,  it 
would  seem  to  follow  as  a  matter  of  course,  that  the  same  con- 
struction should  be  given  to  the  marine  policy. 

And  the  construction  given  is  sustained  by  reason  and 
propriety.  It  is  within  the  very  language  of  the  instrument, 
and  to  hold  that  negligence  shall  secure  from  liability  in  the 
one  case  and  not  in  the  other,  involves  the  most  palpable 
inconsistency. 

In  &vor  of  this'  distinction  there  is  no  analogy  and  no  direct 
decision.    The  only  authority  known,  if  indeed  loose  expres- 
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gions  of  judges  made  in  reference  to  another  point,  can  be  caOed 
authority,  is  found  in  the  adjudicaticxis  lefecred  to.  Caaea 
where  Ae  judges  hold  that  insurance  against  barratry  wiH 
cover  negligence,  and  seem  to  place  great  stiess  on  the  &ct 
that  the  policy  covers  barratry.  Bat  tfaey  did  not  decide,  nor 
was  the  point  involved  in  any  of  Ihe  cases,  diat  the  muder* 
writers  would  not  be  liable  for  a  loss,  by  one  of  the  enumfifa- 
ted  risks,  thou^  n^ligenee  was  the  remote  cause  of  it. 

Where  there  has  been  firaud  or  design  in  die  loss  wiuch 
would  amount  to  barratry,  the  insurers  would  not  be  ]iable,Tm» 
less  the  policy  contains  an  express  insurance  against  banatry. 
And  in  a  land  policy  die  insurers  are  not  liable,  if  the  aasosed 
are  guilty  of  firaud  or  design  in  the  destruction  of  the  building. 

In  10  Peters,  517,  above  referred  to,  the  Supreme  Court  aay^ 
^  the  next  question  is,  whether  a  loss  by  ire,  oocasioned  bf 
the  fault  and  negligence  of  the  assuied,  their  aervaots  and 
agents,  but  without  firaud  or  design  on  their  part;  is  a  loss^ir 
which  the  underwriters  are  liable.  In  regard  to  aoarine  is,** 
aurance,  this  was  formerly  a  question  unch  vexed  in  thp 
English  and  American  courts.  But  in  England  die  point  wi» 
completely  setded  in  Bueh  v.  T%e  Soyal  Exchange  Inaur 
ranee  Company^  2  Bam.  &  Aid.  82,  upon  dte  general  gxound^ 
that  causa  proximo  j  non  remota,  spedatur;  and  tbecefore 
that  a  loss  whose  proximate  cauae  is  one  of  the  enumerated  risks 
in  the  policy,  is  chargeable  to  the  underwriters;  aldiou^ 
the  remote  cause  may  be  traced  to  the  negligence  of  the  maa<^ 
ter  and  mariners. 

Although  in  the  policy  in  that  case,  the  risk  of  barratry 
was  also  assured  by  the  underwriters;  yet  it  is  manifest  that 
the  opinion  of  the  court  proceeded  on  the  broad  and  general 
ground.  The  same  doctrine  was  afterwards  affirmed  in 
Walker  v.  Maitland,  5  Bam.  &  Aid.  171,  and  Bishop  v. 
Pentlandj  7  Bam.  &  Cres.  219,  and  is  now  deemed  incontro* 
vertibly  established.  The  same  doctrine  was  fiiUy  discussed 
and  adopted  by  this  court  in  the  case  of  die  Paiapeco  Intu- 
ranee  Company  v.  Coulter.    3  Peters,  222J^ 
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ThiSy  it  is  true,  is  not  an  adjudication  on  the  point,  as  it 
was  not  involved  in  the  case,  but  it  may  be  considered  as  a 
strong  intimation  of  the  view  of  the  court  on  the  question 
now  under  examination;  and  as  it  is  reasonable  and  analo- 
gous to  the  rule  well  established  in  construing  land  policies,  it 
is  entitled  to  great  weight. 

From  these  views,  the  defendants  cannot  be  excused  firom 
the  negligence  of  the  officers  or  crew  of  the  Lioness ;  and 
both  the  judges  concur  in  this  result ;  but  as  the  question  is 
new  and  important,  at  the  suggestion  of  the  counsel,  the 
judges  will  certify  to  the  Supreme  Court,  the  following  points: 

1.  Does  the  policy  cover  a  loss  of  the  boat  by  fire  caused 
by  the  barratry  of  the  master  and  crew. 

2.  Does  the  pohcy  cover  a  loss  of  the  boat  by  fire  caused  by 
the  negligence,  carelessness,  or  unskilfulness  of  the  master  and 
crew  of  the  boat  or  any  of  them. 

3.  Is  the  allegation  of  the  defendants  in  their  pleas,  or  either 
of  them,  to  the  effect  that  the  fire,  by  which  the  boat  was  lost, 
was  lost  by  the  carelessness  or  the  neglect  or  unskilful  con- 
duct of  the  master  and  crew,  a  defence  to  this  action. 

4.  Are  the  said  pleas,  or  either  of  them,  sufficient  ? 

The  Circuit  Court  entertained  no  doubt,  that  if  the  plea  had 
been  skilfully  drawn,  which  alleged  that  gun-powder  consti- 
tuted a  part  of  the  cargo ;  that  such  an  article  was  not  usually 
convey^  on  steamboats,  and  that  by  its  transportation  the 
risk  was  greatly  increased,  all  of  which  was  unknown  to  the 
underwriters,  they  would  have  been  excused  from  liability, 
provided,  the  &cts  thus  alleged  had  been  admitted. 

To  the  points  certified  the  Supreme  Court  answered,  that 

the  policy  does  not  cover  barratry.    That  it  does  cover  a  loss 

of  the  boat  by  fire  caused  by  negligence.    That  the  pleas  in 

this  respect  are  not  a  defence  to  the  action,  and  that  the  mat- 

ters  set  out  in  them  constitute  no  bar. 

-  On  the  return  of  the  cause  to  the  Circuit  Court,  a  judgment 

lor  the  plaintiff  was  entered. 

24* 
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A  deed  yrAack  purparts  to  ham  been  «z6ciited  in  16iW,  but  nai  leecfded  vntil 
1886,  is  not  recorded  within  die  act  of  Indiana^  whidi  makes  a  duly  ovtiM 
copy  eyidence. 

A  deed  thus  executed  and  recorded  by  the  order  of  a  &ther  to  his  in&nt  soi^ 
must  excite  suspicion,  and  needs  explanation. 

The  explanations  which  are  attempted  in  this  case  ratlMV  90  to  stmglhen  Ihia 
remove  the  suspicions  which  arise  from  the  lactam 

The  fitther  remaining  in  possession  of  the  premises  for  mure  tfian  twenty-five 
years,  and  having  surrendered  the  deed  to  his  son  and  procured  a  deed  to  him- 
self^ is  not  guilty  of  fraud,  so  as  to  set  aside  the  deed  thus  procured. 

The  deed  from  Kemper  to  the  son  was  not  recorded  untO  after  (he  decease  of  tfae 
filher,  and  it  is  probable  the  son  had  no  knowledge  of  the  efriatBtine  of  the  dead 
until  after  that  event 

The  son,  though  living  with  the  frlher,  appears  at  no  time  to  have  exercised  any 
acts  of  ownership  over  the  frzm. 

The  possession  of  the  father  must  be  considered  adverse  to  the  scm,  and  the  son  ii 
bound  by  the  statute  of  hmitatioDs. 

The  son  aoquired  no  title  under  the  deed  lo  him  from  Kenqwr. 

But  if  the  deed  from  Kemper  to  the  son  were  good,  still  the  deed  frqm  tfae  son  to 
the  leawr  of  the  plaintiff  is  inoperative,  as  it  is  proved  there  was  an  adveise 
possession  of  the  premises,  at  the  time  it  was  executed. 

Mr.  Caswell  appeared  for  the  plaintiff,  and  Mr.  Dunn  for 
the  defendants. 

The  following  is  the  opinion  of  Judge  Holman,  the  Ciicoit 
Judge  not  being  required  to  attend  the  Court,  at  the  aboye 
term: — 

The  plaintiff  in  support  of  his  daim  to  the  lands  in  contio- 
versy,  offered  in  evidence  the  copy  of  liie  reoofd  of  a  deed 
from  Elnathan  Kemper,  to  David  B.  Close,  dated  March  S7th, 
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1809,  and  acknoidedged  the  same  day  before  a  Justice  of  the 
Peace  of  the  fitate  of  Ohio,  but  whose  official  character  is  not 
certified  until  May  5th,  1835.  The  deed  was  recorded  the 
11th  of  May,  1835. 

The  defendants  objeeted  to  the  admission  of  the  copy  in 
evid^ice,  unless  the  absence  of  the  original  was  accounted  for. 
The  Court,  however,  permitted  the  copy  to  be  read,  reserving 
the  question,  until  the  whole  of  the  evidence  was  given. 

The  plaintiff  also  ofimd  in  evidence  a  deed  from  David  B. 
Oose,  to  Nicholas  Longworth,  plaintiflPs,  lessor,  dated  Masch 
SO,  1833,  whieh  had  not  been  recorded.  He  proved  by  Daniel 
J.  Caswell,  that  the  grantor  and  the  smbscribing  witnesses  were 
notresidents  of  this  state,  and  claimed  the  right  of  proving 
theor  hand-writing  as  proof  of  the  execution  of  the  deed,  to 
which  the  defendants  objected,  but  the  objection  was  overm* 
led  by  the  Court  The  hand-writing  of  the  grantor  and  of  the 
sabeoribing  witnesses  was  proved  and  the  deed  was  read  in 
evidence. 

The  defendants  gave  in  evidence  a  deed  from  the  said  M- 
nathan  Kemper,  to  David  Close,  the  lather  of  David  B.  Close, 
for  the  same  land,  dated  Sept  a9th,  1821,  and  recorded  the 
3d  of  October  following^ 

Hie  substance  of  the  parol  evidence  as  testified  by  Samuel 
Jelly  and  John  Craft,  is,  that  David  Close,  the  &ther,  was  re- 
siding on  the  land,  and  had  made  some  improvement,  when 
the  witness  JeUy  first  came  to  the  country  in  1812.  That  he 
stated  to  tibe  witnesses  at  different  times,  that  he  had  purcha- 
sed the  land  of  Kemper,  with  his  own  money,  and  for  his  own 
use  in  1809,  but  took  a  deed  in  the  name  of  his  son,  David  B. 
Close,  who  at  that  time  was  an  infant  residing  in  the  state 
of  Connecticut,  that  the  reason  he  gave  why  he  took  the  deed 
in  his  son's  name  was  because  that  after  the  death  of  his  first 
wifi9,  he  had  married  a  woman  in  Pennsylvania,  who  had 
children  by  a  former  husband,  that  he  had  left  this  wife,  and 
had  come  to  this  state,  that  he  paid  for  die  land  with  money 
or  property  he  had  obtained  by  this  wife,  and  fearing  his  wife 
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or  her  heirs  might  claim  the  land,  he  took  the  deed  in  his  son's 
name.  That  he  kept  possession  of  the  deed  and  never  had 
it  recorded.  That  after  the  death  of  this  wife  he  delivered  up 
the  deed  to  Kemper  in  lS2ly  and  took  the  deed  firom  Kemper 
in  his  own  name,  giving  Kemper  a  writing  on  the  back  of  the 
deed  thus  given  up^  to  indenmiiy  him  against  the  claim  of  D. 
B.  Close. 

That  David  Close  married  a  third  wife,  by  whom  he  had 
children.  That  David  B.  Close  lived  with  his  frther  on  the 
premises  in  1818,  that  his  &ther  became  displeased  with  him 
and  sent  him  away.  That  David  Close  continued  to  reade  on 
the  premises  and  use  them  as  his  own  until  his  death,  wfaidi 
took  place  in  1832.  That  his  wife  and  fionily  still  continued 
in  possession.  That  he  made  a  wiU  devising  the  premises, 
which  by  mistake  was  not  produced. 

That  David  B.  Close,  in  conversation  with  the  witness 
Craft,  after  the  death  of  his  &ther,  relative  to  this  and  other 
lands  purchased  by  his  fisither  in  his  name,  stated  that  it  was 
not  his  money  but  his  fiither's  that  paid  for  the  land. 

In  deciding  on  this  case  1  find  it  necessary  to  review  the 
questions  that  were  presented  during  the  trial  On  the  sub- 
ject of  proving  the  execution  of  the  deed  firom  D.  B.  Close  to 
Longworth,  by  other  than  subscribing  witnesses,  when  those 
witnesses  are  not  residents  of  the  state,  my  opinion  re- 
mains unaltered.  Although  the  decisions  on  this  subject  are 
not  uniforuL  But  such  has  been  the  decision  of  the  Supreme 
Court  of  this  state,  and  I  think  that  decision  correct 

But  the  propriety  of  admitting  a  copy  of  the  deed  from 
Kemper  to  D.  B.  Close,  presents  a  different  and  a  veiy  com- 
plicated question. 

I  have  become  satisfied  that  when  the  original  deed  is  pre- 
sumed to  be  in  the  possession  of  the  party  who  offers  the  copy 
in  evidence,  the  copy  is  inadmissible,  unless  the  absence  of  die 
ordinal  is  accounted  fer. 

On  this  point  however  the  decisions  are  contradictory. 

In  New  York,  Virginia,  Kentucky  and  Tennessee,  it  has 
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been  decided,  Haat  when  the  lawjrequiies  the  deed  to  be  re- 
corded, and  the  ceeord  shews  a  oompIiaDce  with  all  the  legal 
pie-iequisitefi,  a  copy  of  the  deed  recoioded,  segulaxly  certi- 
fied, is  admissible  evidence  without  any  inquiry  as  to  the  ori<- 
giaal,  and  in  some  cases  it  has  been  decided  that  it  is  received 
equally  with  the  original  Jackmm  v.  HopkinSj  18  John.  467. 
Baker  v.  Prestofiy  Gil.  385.  Tibbs  v.  fVhiiey  4  Bibb.  42. 
Strode  v.  Churchill,  2  litt  76.  Lanrum  v.  Brooksj  Hay  w. 
12\.    Smith  V.  Morton,  2  Ovear.  208. 

In  Pennsylvania,  North  Carolina,  Connecticut,  and  in  the 
Supreme  Court*  of  the  United  States,  a  copy  of  a  recorded 
deed  is  not  to  be  received  as  evidence  without  accounting  for 
the  non-production  of  the  original.  Scott  v.  Leather,  3  Yeat 
384.  Farborough  v.  Beard,  1  Tay.  25.  Nicholson  v.  Hit- 
Hard,  I  Car.  R.  253.  Cunningham  v.  Tracy,  1  Con.  R.  212. 
Siggs  V.  Taylor,  9  Wheat  483.  Brooks  v.  Marbury,  11 
Wheat  78. 

In  South  Carolina  there  are  statutory  provisions  respecting 
the  admission  of  such  copies  in  evidence,  and  independently 
of  these  provisions,  the  decisions  support  the  principle  con- 
tained in  the  last  named  cases.  See  Purvis  v.  Robinson^  I 
Bay.  493.    Dingle  v.  Bowman,  1  M'Cord,  177. 

In  Maryland  the  case  of  Carroll  v.  Llewellen,  1  Har.  & 
McHen.  162,  seems  to  be  in  accordaaooe  wilh  the  first  dass  of 
decisions.  But  in  that  case  some  stress  seems  to  have  be^i 
laid  on  the  fiu^t,  that  possession  of  the  land  had  bc^en  given 
with  the  deed.  And  Chief  Justice  Marshall  in  Brooks  v.  Mar^ 
bury,  doubts  the  uniformity  of  the  decisions  in  Marylaiid  in 
ficvor  of  Deceiving  the  copy  when  no  account  is  given  of  the 
original.  And  in  Oettings  v.  Hall,  1  Har.  &  J.,  it  was  deci- 
ded that  the  deed  itself  must  be  produced  unless  it  was  lost. 
Dorsy  v.  Oassoway,  2  Har.  &  J.  407,  supports  the  same  prin- 
ciple. 

Taking  all  these  cases  together  and  the  principles  on  which 
they  were  decided,  and  I  am  clearly  of  opinion  that  both  rea- 
son and  authority  are  in  favor  of  rejecting  the  oopy  when  the 
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party  producing  it  is  presumed  to  be  in  possession  of  the  ori- 
ginal and  does  not  account  for  the  non-production  of  it 

But  if  the  party  is  not  presumed  to  be  in  possession  of  the 
original,  a  regularly  certified  copy  of  a  recorded  deed  is  admis- 
sible in  evidence,  without  accounting  for  the  absence  of  the 
original.  It  has  been  decided  in  Tennessee,  that  when  a  deed 
contains  a  general  warranty,  the  title  papers  aie  presumed  to 
be  in  the  hands  of  the  warrantor  and  the  warrantee  is  not 
bound  to  produce  them  in  evidence.  Cooke  v.  Hunter.  2 
Over.  113. 

But  here  the  deed,  &om  D.  B.  Close  to  Longworth,  not 
being  with  general  warranty,  does  not  come  within  the  terms 
of  this  case.  I  see  no  reason  that  excuses  the  plaintiff  from 
producing  the  original  deed  or  accounting  for  its  non-produc- 
tion. 

But  even  if  the  copy  of  a  regularly  recorded  deed  were  ad- 
missible, in  evidence,  without  accounting  for  the  non-prodtic- 
tion  of  the  original,  the  circumstances  of  this  deed  as  they 
appear  from  the  copy  offered  in  evidence,  independently  of 
the  parol  evidence,  are  such  as  to  excite  suspicions  strong 
enough  to  render  the  copy  inadmissible. 

In  the  language  of  Talbert  v.  Stinson,  1  Peters,  188,  the 
acknowledgment  of  a  deed  is  merely  for  the  purpose  of  having 
it  recorded,  and  it  is  not  conclusive  on  the  opposite  party.  It 
is  ex  parte  and  consequently  ovly  prima  facte  evidence  where 
every  thing  appears  to  be  regular  and  legal,  and  the  paity  to 
be  affected  by  it  may  question  its  validity.  See  also  Jackson 
V.  Schoonmakery  4  John.  164,  Bidge  v.  Tylers  4  Mass.  571. 

And  a  copy  of  a  recorded  deed  cannot  be  admitted  as  evi- 
dence unless  all  the  formalities  and  legal  reqiusites  have  been 
complied  with.  Horton  v.  Hagler,  1  Ruff.  48— M/fer  v. 
Hally  1  Over.  Ill— Vickray  v.  Knighiy  4  Bin.  209. 

And  a  deed  acknowledged  but  not  recorded  cannot  be  re- 
ceived in  evidence  without  proof  of  its  execution.  Jackson 
ex  dem  Sanson  v.  Bocy  2  John.  77. 

In  the  case  before  the  court,  the  deed  was  executed  the 
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27th  of  March,  1809,  and  acknowledged  on  the  same  day, 
but  it  was  not  recorded  until  the  5th  of  May,  1835.  Nor  untU 
this  time  was  it  proffered  for  being  recorded,  the  official  char- 
acter of  the  justice  of  the  peace  of  the  state  of  Ohio,  who  took 
the  acknowledgment,  not  being  certified,  presenting  a  lapse  of 
more  than  twenty-six  years  after  the  execution  of  the  deed 
before  it  was  recorded.  So  great  a  length  of  time  between 
the  execution  of  the  deed  and  the  recording  of  it,  without  any 
explanatory  circumstances,  exhibits  such  a  gross  irregularity, 
such  a  departure  from  one  of  the  requisites  of  the  statute  of 
this  state,  as  to  show  conclusively  that  this  was  not  a  regularly 
recorded  deed. 

In  the  case  of  Harvey  v.  Alexander,  1  Rand.  119^  it  was 
decided  that  a  deed  not  lodged  to  be  recorded  until  eight 
months  after  its  date,  and  not  proved  by  the  witnesses  on 
whose  testimony  it  was  recorded,  to  have  been  sealed  and 
delivered  within  eight  months  before  it  was  recorded,  is  not 
good  as  a  recorded  deed. 

Without  subscribing  to  the  doctrine  of  this  case  in  its  whole 
extent  as  exactly  applicable  to  the  case  before  the  court,  I  feel 
warranted  in  the  conclusion,  that  if  a  deed  is  not  recorded 
untU  so  great  a  length  of  time  after  it  purports  to  have  been 
executed,  as  precludes  the  party  to  be  affected  by  it,  from 
every  reasonable  opportunity  of  detecting  any  fraud,  imposi- 
tion or  forgery,  that  may  have  been  practised  in  the  case,  that 
the  deed  cannot  be  considered  as  a  regularly  recorded  deed  so 
as  to  authorize  the  reading  of  a  copy  of  it  in  evidence.  So 
much  suspicion  would  attach  itself  to  the  deed,  that  nothing 
but  the  instrument  itself  should  be  received. 

But  the  copy  of  this  deed  is  before  the  court  with  explana- 
tory circumstances.  I  presume  this  is  the  deed  that  was  taken 
by  David  Close  of  Nathaniel  Kemper,  in  the  name  of  David 
B.  Close,  and  which  David  Close  afterwards  delivered  up  to 
Kemper  with  a  writing  on  the  back  of  it  to  indemnify  Kemper 
against  the  claim  of  D.  B.  Close.    That  D.  B.  Close  was  then 
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an  in&nt  in  the  state  of  CkMmeetioul,  andJmew  nothing  of  the 
transaction. 

If  D.  B.  Close  was  in  existence  when  the  deed  was  eze- 
cutedi  he  had  been  of  age  moie  than  five  years  before  the 
deed  was  recorded ;  but  the  testimony  will  warrant  the  sup- 
position that  he  was  two  or  three  years  of  age,  at  least,  whea 
the  deed  was  executedr— and  that  seven,  eight,  or  more  yean 
had  passed  after  he  was  of  age  before  the  deed  was  recorded 
These  circumstances,  taken  in  connection  with  the  &ct  that 
tibe  deed  was  not  recorded  until  several  years  after  the  decease 
of  David  Close,  and  altogether  they  give  this  deed  a  more  sos- 
picious  aspect  than  if  the  copy  was  before  us  without  any 
explanatory  circumstances.  I  am  therefore  of  opinion  that 
ibe  copy  of  this  deed  cannot  be  considered  as  any  part  of  the 
evidence  in  this  case. 

Leaving  this  deed  out  of  the  case,  there  is  no  evidence  that 
David  B.  Close  was  entitled  to  the  premises  in  controversy — 
consequently  the  title  of  the  plaintiff  must  &il,  unless,  as  was 
suggested  in  argument,  that  David  B.  Close  inherited  an  in- 
terest in  the  premises  as  one  of  the  heirs  of  his  father,  and 
that  the  plaintiff  was  entitled  to  recover  to  the  extent  of  that 
interest 

This  position  was  incidentally  assumed  by  the  plaintiff's 
counsel.  It  appeared  to  be  the  thought  of  the  moment,  arising 
out  of  the  absence  of  the  will  of  David  Close.  It  was  not  a 
feature  of  the  case  to  which  the  attention  of  the  Court  or  of 
the  witnesses  was  directed.  It  is  true  the  witnesses  spoke  of 
the  children  of  David  Close,  yet  I  do  not  consider  that  there 
is  any  testimony  before  the  Court  as  to  the  number  of  heirs 
that  are  entitled  to  inherit  his  estate ;  or  that  David  B.  Close, 
as  one  of  the  heirs,  has  shown  his  claim  to  any  specific  por- 
tion of  the  lands  of  his  ancestor. 

But  if  I  have  mistaken  the  law  in  rejecting  the  copy  of  this 
deed,  I  have  done  the  plaintiff  no  injury.  For  if  this  deed  is 
considered  a  part  of  the  testimony  in  this  case,  there  is  not 
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taen  such  a  case  preaented  as  entitles  tae  plaintiff  to  reaver. 

These  questions  would  arise  out  of  the  falls  in  the  case: — 

Pint  Did  David  B.  Close  acquire  a  legal  title  to  the  pre- 
mises by  virtue  of  the  deed  made  by  Kemper,  in.  1809? 

Secondly.  If  he  did,  had  he  or  his  assignee,  at  the  time  this 
suit  vna  instituted,  an  existing  right  of  entry,  so  as  to  main- 
tain an  action  of  ejectment  ? 

Thirdly.  Was  his  conyeyance  to  Longworth  oipetati^e  at 
kw,  so  as  to  constitute  a  legal  transfer  of  his  title  ? 

If  either  of  these  questions  are  answered  in  the  negative,  it 
dsiBats  the  plaintiff's  right  of  action ;  and  al&ough  they  are 
involved  in  some  intricacy,  it  is  my  opinion  that  each  of  them 
must  be  answered  in  the  negative. 

In  the  first  place,  David  B.  Close  acquired  no  title  by  virtue 
of  the  deed  from  Kemper.  Laying  out  of  view  the  question 
of  6aud,  that  1  will  presently  look  into,  this  position  seems  to 
be  incontrovertiUe. 

When  a  man  purchases  lands  with  his  own  money,  and 
takes  the  deed  in  the  name  of  another,  the  general  rule  in 
equity  is,  that  the  grantee  takes  the  title  in  trust  for  the  pur- 
chaser. Oiueaigne  v.  Therringy  2  Vern.  366.  Lloj/d  v.  S^U 
Ik,  2  Atk.  140.  S^ith  V.  Baker,  I  Atk.  385.  Wholly  v.  What- 
ley,  1  Yem.  484.  3  Fonb.  Eq.  1 17. 

But  if  a  fiLther  purchases  and  takes  a  deed  in  the  name  of 
his  son,  unadvanced,  it  is  presumed  to  be  an  advancement  for 
the  son,  and  not  a  trust,  except  the  fittber  acts  as  proprietor, 
or  does  any  ttiing  that  imphes  him  to  be  the  owner  of  the 
land,  this  shall  overrule  the  presumption  of  the  law.  2  Fonb. 
121, 122.  Lhyd  V.  Head,  1  Peer  W.  408.  Finch  v.  Finch,  15 
Vefc43. 

In  this  case  the  conduct  of  the  fiither  shows  conclusively 
Hut  he  did  not  intend  this  land  as  an  advancement  for  his  son. 
He  took  possession  of  it,  improved  it,  and  used  it  as  his  own, 
and  never  recognized  his  son  as  having  any  interest  in  it 
lidding  up  the  deed>  and  nol  having  it  recorded,  and  afler* 
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wan}0  delivering  it  up  to  the  grantor  and  taking  a  deed  in  his 
own  name. 

But  it  is  contended  that  the  son  received  the  l^al  title  to 
the  land  by  virtue  of  the  first  deed  from  Kemper,  of  which  he 
could  not  be  divested  by  the  act  of  the  feither. 

It  is  true,  on  general  principles  of  law,  that  a  title  is  not  di- 
vested by  the  destruction  of  the  deed  that  conveyed  the  title, 
and  that  a  voluntary  deed  once  perfected  cannot  be  revoked 
at  the  pleasure  of  the  maker;  but  these  principles  in  their  ap- 
plication are  subject  to  various  modifications,  and  are  not  con- 
clusively applicable,  to  any  case,  except  the  title  is  in.  all  re. 
spects  complete. 

In  this  case  the  title  of  the  son  was  not  complete.  No  man 
can  make  another  a  grantee,  without  his  consent;  and  a  deed 
though  recorded  is  null  and  void  if  it  is  not  afterwards  accept- 
ed by  the  grantee.  Harrison  v.  Thjtstees  of  Philips'  Jicad^ 
emj/y  12  Mass.  456.  Here,  then,  is  no  evidence  that  D.  B. 
Close  knew  of  the  existence  of  the  deed  until  after  the  death 
of  his  father,  twelve  years  after  the  deed  had  been  given  up, 
and  another  taken  for  the  same  land  in  his  father's  name. 

In  the  case  of  Maynard  v.  Maynardj  10  Mass.  456,  the 
father  made  a  deed  to  his  son,  which  was  acknowledged,  and 
recorded,  and  delivered  to  a  third  person  to  be  kept  until  call- 
ed for.  The  &ther  afterwards  called  for  it,  and  cancelled  it : 
no  estate  passed  to  the  son,  although  he  had  concurrent  pos- 
session of  the  land  with  his  father. 

In  Stinson  v.  Russelly  2  Over.  40,  a  deed  was  executed, 
but  before  it  was  registered,  the  grantee  destroyed  it,  and  at 
his  request  the  grantor  conveyed  the  land  to  a  third  person,  it 
was  held  that  the  first  grantee  had  no  title  to  the  land  after 
the  second  deed  was  executed. 

These  cases,  and  many  others  of  a  similar  import,  induce 
me  to  believe  that  D.  B.  Close  had  no  title  to  tl^  premises, 
even  as  trustee,  after  the  execution  of  the  deed  to  his  fisOher.* 
For  no  court,  either  of  law  or  equity,  will  enlai^  the  rules  of 
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oonstmctioD,  so  as  to  fitvor  a  trustee  who  has  no  beneficial 
interest,  in  setting  up  a  title  to  the  prejudice  of  his  cestui  que 
trust. 

But  it  is  suggested  in  the  argument,  that  David  Close  took 
tiie  deed  from  Kemper  in  the  name  of  his  son,  with  intent  to 
defraud  his  second  wife  or  her  heirs ;  and  that  he  cannot  now 
allege  his  own  fraud  in  order  to  destroy  his  son^s  title. 

J  do  not  think  there  is  any  thing  in  this  that  affects  the 
Other's  title.  The  nature  of  the  dium  that  this  wife  or  her 
diildien  had  against  David  Close  does  not  appear,  and  I  am 
not  prepaared  to  say  that  an  act  that  is  done  to  defeat  an  imag. 
inary  daim,  will  be  so  affected  with  fraud  as  to  change  its 
legal  or  equitable  character.  A  deed  made  to  defraud  cred 
kors,  cannot  be  set  aside  if  there  are  no  debts  founded  on  a 
legal,  subsisting  consideration.  Alexander  v.  Chmldy  1  Mass. 
165.     Taylor  v.  Eubanfcs,  3  Marsh.  243. 

But  it  is  not  the  father  that  is  here  alleging  his  own  fraud, 
in  order  to  set  up  his  own  deed,  and  destroy  his  son's  title. 
How  the  case  would  have  stood  between  the  father  and  the 
son,  if  the  son  bad  received  the  deed  from  Kemper,  before  it 
was  given  iq>,  and  no  other  deed  had  been  given,  and  the 
fitther  had  now  come  into  a  court  of  equity  as  cestui  que  trust 
io  enforce  his  claim  against  his  son,  as  trustee,  need  not  now 
be  inquired  into.  In  that  case  it  might  have  been  said  with 
mora  propriety,  that  the  question  of  fraud  was  applicable. 
But  the  £Eitfaer  having  kept  the  first  deed  in  his  own  power,  in 
such  a  way,  and  for  so  long  a  time,  that  if  his  design  was 
fraudulent,  was  well  calculated  to  defeat  that  design,  and  then 
having  taken  a  deed  in  his  own  name,  it  is  not  now  with  the 
son,  after  such  a  lapse  of  time,  to  urge  this  indefinite  fraud  of 
his  &ther,  in  order  to  revive  his  own  dormant  title,  and  defeat 
the  deed  of  his  father,  which  had  been  on  record  thirteen  or 
fourteen  years  before  he  set  up  his  claim,  and  to  disturb  a  pos- 
session which  has  been  uninterrupted  for  more  than  five  and 
twenty  years. 

Secondly.  If  David  B.  Close  acquired  a  title  to  the  land  by 
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virt]^  of  the  fiist  deed  from  Kemper,  I  am  inclined  to  think 
(bat  neither  he  nor  his  assignee  had  a  rig^  to  enter  on  the 
premises  at  the  time  this  suit  was  instituted,  in  November^ 
1833,  because  David  Close  and  those  claiming  under  him  had 
been  in  adverse  possession  of  the  premises  more  than  tweatf 
years. 

There  can  be  but  little  doubt  about  the  kiigffa  of  time  of  tfas 
fiither's  possessicm.  It  is  in  proof  Ihi^  he  was  in  possemon^ 
and  had  improved  the  premises  in  181d.  The  piesumplioa 
is,  he  took  actual  possession  as  soon  as  he  made  the  purchase, 
in  1809.  His  possession  continued  until  his  death,  since  whadi 
time  his  widow  and  fiunily  had  retained  the  possessioay  bekig 
nearly  twenty-five  yean  before  this  action  was  commenced. 

But  was  the  fiskther's  possession  adverse  to  the  tilLe  of  the 
son.  The  question  as  to  what  ccmstitutes  an  adverse  posses^ 
sion,  is  perplexed  by  many  conflicting  deoisione^  which  it  is 
difficult  to  reconcile.  In  this  case,  itisevidaot  tiutt  tbe&lfaer 
purchased  the  land  for  himself  and  held  possession  of  it  in  his 
own  right,  and  never  recognized  his  son  as  having  any  li^^ 
to  disturb  his  possession.  And  from  the  princq^dss  established 
by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Boon  V.  ChUeSf  10  Peters,  177, 1  am  inclined  to  bdieve  that 
the  fitther  held  the  possessim  adverse  to  the  title  of  the  son» 
from  the  beginning,  and  that  the  plaintiff's  ri^t  of  entry  was 
barred  by  the  act  of  limitations,  before  this  suit  was  instituted. 

But  the  act  of  limitations  which  bars  an  ejectment  after 
twenty  years  adverse  possession,  has  a  saving  in  fiivor  of  in- 
fiints,  until  five  years  after  their  disabilities  are  removed.  And 
D.  B.  Close  was  an  infant  when  his  titie  accrued.  The  age 
of  D.  B.  Close  is  not  given,  and  firom  the  testimony  it  is  barely 
possible  that  he  was  within  the  saving  of  the  act  of  assembly. 
If  he  was  one  year  and  a  half  old  when  the  deed  in  his  name 
was  executed,  more  than  five  years  elapsed  after  he  came  of 
age  before  tiiis  suit  was  commenced;  but  from  the  fii^cte  in 
the  case,  the  presumption  is,-  he  was  more  than  two  years  of 
age  when  the  deed  was  executed,  and  consequently,  his  ease 
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is  not  within  the  saying  of  the  act  of  assembly.  It  lay  on  the 
plaintiff  to  rebut  this  presumption;  and  to  show  that  D.  B. 
Close,  and  those  claiming  under  him,  were  within  the  saving 
of  the  act  of  limitation.  This  has  not  been  done,  and  the  sa- 
ving of  the  statute  will  not  avail  the  plaintiff. 

It  is  further  urged  that  statutes  of  limitation  do  not  operate 
as  between  trustee  and  cestui  que  trust.  All  the  cases  I  have 
seen  where  this  principle  has  been  applied,  are  where  the  trus- 
tee has  attempted  to  set  up  the  statute  in  bar  of  the  equity  of 
the  cestui  que  trust,  and  even  then  the  statute  runs  after  the 
trust  is  disclaimed.  See  the  above  case  of  Boon  v.  Chiles. 
But  a  contrary  principle  prevails  in  favor  of  a  cestui  que  trust 
against  his  trustee.  A  long,  uninterrupted  possession  in  the 
cestui  que  trust  weakens  even  the  legal  title  of  the  trustee, 
and  a  convejrance  to  the  cestui  que  trust  is  presumed. 

Another  position  was  taken  by  the  plaintiff's  counsel  in  the 
argument,  of  this  part  of  the  case.  That  David  B.  Close  was 
in  possession  of  the  land,  while  he  lived  with  his  father  in 
1818,  and  that  it  was  not  until  after  that  time  that  the  act  of 
limitations  began  to  run. 

But  certainly  this  ground  is  not  tenable.  There  was  nothing 
in  the  &ct  of  the  son's  living  with  the  father  at  that  time,  that 
in  any  way  interrupted  the  father's  possession.  No  intima- 
tion whatever  is  given  that  the  son  pretended  any  claim  to 
the  premises,  or  exercised  any  ownership  over  them. 

Thus,  whatever  view  is  taken  of  this  part  of  the  case,  it 
seems  clear,  that  the  plaintiff's  right  of  action  is  barred  by  the 
statute  of  limitations. 

The  third  question  remains  to  be  considered.  If  David  B. 
Close  acquired  a  legal  title  to  the  premises  by  virtue  of  the 
first  deed  from  Kemper,  and  his  qlaim  was  not  barred  by  the 
statute  of  limitations,  was  his  conveyance  to  Longworth  ope- 
rative in  law  so  as  to  constitute  a  legal  transfer  of  his  title? 

This  deed  bears  date  the  20th  of  March,  1833 ;  at  that  time 
the  widow  and  younger  children  of  David  Close,  were  in  pos- 
session of  the  premises,  by  virtue  of  the  seisure  of  David 
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Close  at  the  time  of  his  death;  and  if  the  possession  of  David 
Close  at  the  time  of  his  death,  was  adveise  to  the  title  of  David 
B.  Close ;  that  adverse  possession  continued  when  this  deed 
was  executed,  and  the  deed  was  therefore  void. 

Whatever  doubts  may  have  existed  as  to  the  cbanuto  of 
the  possession  of  David  Close,  prior  to  the  time  be  rec^ved 
the  deed  firom  Kemper  in  his  own  name,  there  can  be  no  donU^ 
but  that  after  he  received  that  deed,  and  had  it  looordedly  lie 
held  the  possession,  as  in  his  own  right,  adversely  to  all  tbe 
worhL  And  it  has  been  decided  in  this  state,  aiidifiinaay 
others,  that  a  conveyance  of  land  to  a  stranger  to  the  poMS- 
sion  when  there  is  an  adverse  possession^  is  in  law  a  ludlity 
and  conveys  no  title.  See  Fite  v.  J9oe,  1  Blade  127.  Bow- 
kins  V.  fFard,  6  Mum£  88.  See  v.  Greenleey  6  Mml  M. 
Sweet  V.  PooTy  11  Mass.  459.  Jadtaon  v.  £bion,  12  John. 
452.    Oibsan  v.  Sheare,  1  Mum£  114. 

Thus  in  every  point  of  view  in  which  the  case  can  be  coDr 
sidered,  the  plaintiff  has  shown  no  right  to  recover,  even  if  tbe 
copy  of  the  deed  fitom  Kemper  to  David  B.  Close  had  not 
been  rejected.    Judgment  for  the  defendaat& 
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Robert  Piatt  v.  William  Glivsr  bt  al. 

A  eontiMct  mad*  in  fiind  of  the  kw,  or  igpiurt  public  policy  is  foid. 

An  agreement  between  two  or  more'penons  not  to  bid  at  a  eheriirs  sale,  against 

eadi  oiher,  and  that  one  shall  pnichaae  for  the  benefit  of  all,  held  to  be  vdd. 
But  sales  on  execntion  may  well  be  distingiiished  firam  Toftontaiy  ealee;  and  espe» 

daO^  Mlsi  of  paUk  lands,  oMdi  at  piMc  im^  liy  «ie  UiBied  8tt^ 
Tkpl  an  aasoriato  of  tp^nfaaly  wwt  pmciMpa  M  4niA  iwipa,  jb  «  a^yv^ 

A  plea  in  bar  to  a  bill,  most  be  foil  and  complete,  to  e^ezy  part  of  the  bill,  and  Ifae 
fraod  charged  must  be  denied  by  an  answer  filed  in  support  of  the  plea. 

And  if  the  plea  does  not  set  19  m  bar  to  every  equUaUe  a^s^tkm  in  ^  bill,  it 
win  be  est  aside. 

in  lius  raipeet  «h0  Tide  is  the  aania  m  ohanoeiy  as  at  lair. 

The  dfwiwidantB  in  their  anawen  lutj  in^st  on  the  pamie  matten,  as  m^t  b^  or 

hanre  been,  pleaded  in  bar. 
Pleas  in  bar,  which  seek  to  avoid  Oe  eqqity  of  the  case,  are  not  to  befkvored. 
Cheat  strictness  in  Aeir  Ibnn  and  substance  is  reqdxed. 

Muirs.  Swan  and  Fox  appealed  for  the  complainanti  aiid 
Meaars.  Wright  and  Warthington  for  the  defendants. 

OPINION  OP  THE  COURT. 


The  complainant  represents  that  about  the  dOth  July,  181 7, 
he,  John  H.  Piatt  then  living  but  since  deceased,  William  M* 
Worthington,  and  Gorham  A.  Worth,  being  the  equitable  own- 
ers of  river  lots,  numbers  one,  two,  eightjr-six,  and  eighty-se- 
ven, in  the  United  States,  reserve  of  twelve  miles  square,  on 
the  Miami  of  kike  Erie:  And  that  Martin  Baum,  Jesa^ 
Hunt,  now  dec^ued,  Jacob  Burnet,  William  G.  Schenck,  WjIt 

liam  JBair,  William  Oliireir,  and  Andrew  Mack,  being  owners 
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in  equity  of  numbers  three  and  four,  in  the  same  reserve;  it 
T¥BS  agreed  between  them  that  the  said  several  tracts,  contain- 
ing nine  hundred  and  seventy-three  acres  of  land,  should  be 
the  common  property  of  the  several  parties;  that  is,  the  one 
undivided  half  should  be  held  and  owned  by  the  persons  first 
named;  and  the  other  half  by  the  persons  named  secondly. 
That  it  was  agreed  the  parties  should  pay  of  the  purchase 
money  unpaid,  as  the  same  should  become  due  to  the  CJnited 
States,  according  to  their  respectrve  interests. 

That  the  certificates  of  purchase  were  transferred  to  Martin 
Baum,  as  a  trustee,  to  hold  the  land  for  the  benefit  of  all  con* 
cemed ;  which  trust  he  accepted  and  continued  to  act  under 
it  until  his  decease. 

That  afterwards  the  parties  agreed  to  lay  out  a  town  oa 
ssfid  land,  which  was  named  Port  Lawrence,  and  laid  oflf  the 
same  into  lots,  streets,  &c.  And  for  the  pmpose  of  carrying 
their  plan  into  efiect  Martin  Baum,  in  his  capacity  of  trustee 
as  aforesaid,  appointed  the  said  William  Oliver  an  agent  for 
said  parties  interested,  to  act  for  them,  and  gave  to  him  a  let- 
ter of  instruction,  dated  14th  August,  1817.  That  said  Oliver 
at  the  same  time  executed  a  bond  in  the  penalty  of  ^0,000, 
conditioned  for  the  faithAil  performance  of  the  duties  of  such 
agency. 

That  the  parties  first  named  in  July,  1817,  purchased  at 
public  sale,  at  the  rate  of  two  dollars  per  acre,  and  paid  the 
first  payment  of  fifty  cents  per  acre  thereon,  viz :  the  south- 
east, the  north  smd  south-west  quarters  of  section  number 
three,  township  three,  in  the  same  reserve ;  the  certificates  of 
which  were  assigned  to  said  Baum  in  trust,  for  the  purpose 
of  paying  the  balance  due  thereon,  and  to  hold  the  same  for 
the  benefit  only,  of  the  parties  first  named  aforesaid. 

That  part  of  the  land  above  stated  was  purchased  at  very 
high  prices — as  high  as  JS70  per  acre;  and  firom  reducing  the 
public  lands  by  Congress,  and  the  general  embarrassment  in 
the  west,  the  price  of  land  was  greatly  reduced;  and  it  was 
determined  by  the  parties  to  relinquish  a  part  of  the  land  to 
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the  United  Slates,  under  the  act  of  Maich,  1801,  and  Hie  aet 
ameDdatorf  tlieiieto,  of  tha  97th  Septemb^,  1891.  That  the 
tmds  of  bud,  numbered  one  and  two,  were  relinquished  by 
Miratjah  T.  WiUiame,  who  was  aj^ointed  an  agent  £>r  tb^ 
purpose  by  Banm,  and  who  had  purchased  a  part  of  the  in* 
terest  of  ibe  said  Olirar.  And  the  amount  of  monies  paid 
thececn  being  the  sum  of  four  thousand  ei^t  hundred  and 
seventeen  dollars  .and  jfilfty  cents,  was  ai^Ued  as  follows:  Six 
hundred  and  eighty-six  dollars  and  seventeen  c^its,  being 
half  the  amount  of  purchase  money  due  on  lots  8, 4,  86, 87, 
by  the  parties  first  named ;  and  $1248  as  a  final  payment  finr 
the  same  parties  on  the  five  quarter  sections  entered  by  first 
parties.  The  balance  of  the  said  half  of  the  sum  of  vN817  60 
being  M74  60  has  not  been  paid  over  or  account^  for. 

That  the  above  land  was  relinquidied  with  die  intention  of 
buying  it  again  when  it  should  be  ofiered  for  sale,  for  theboi- 
efit  of  the  particas  oiiginally  interested.  Andin  the  year  1897 
a  pnbUc  sale  was  directed,  by  the  Presid^it,  and  among  oihei» 
the  said  tracts,  one  and  two.  At  this  sale  the  complainant 
and  Martin  Baum,  trustee,  attended  to  purchase  said  lands, 
and  would  have  purchased  them,  for  the  benefit  of  the  parties 
aforesaid;  but  on  the  day  of  sale,  they  wem  not  offered,  by 
the  order  of  the  President. 

Said  tracts  were  situated  adjcnning  the  southern  boundary 
of  the  Michigan  territory,  and  over  which  the  said  territory 
ezerciaed  juriadiction ;  and  the  trustees  of  the  university  of 
Michigan  located  them,  under  a  law  authorizing  the  location 
oi  lands  by  the  university.  Immediately  after  this  selection 
was  made,  Baum,  as  trustee,  remonstrated  against  it,  and  ao. 
thorized  the  defendant,  WilUam  Oliver,  as  agent  of  the  parties 
interested,  to  negotiate  with  the  trustees  for  an  exchange  of 
the  land  thus  selected,  if  Congress  should  approve  of  the  same ; 
and  by  an  act  of  SOtii  January,  1880,  tha  trustees  on  the  7th 
February,  1831,  did  relinquish  to  the  said  Oliver,  as  asngnee 
of  Martin  Baum,  trustee,  their  right  to  the  said  lands.  And 
ontiie  14tfa  March,  lS31,while  acting  as  agen^  secured  a  pat* 
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«nt  for  said  tracts  of  land,  one  and  two,  firora  Ifae  United 
States,  in  his  own  name.  That  said  OUrer  tranrfened  the 
certificates  of  said  quarter  sections  so  purchased  by  the  cam- 
plainant  and  the  persons  first  named,  without  their  knowledge 
or  consent,  to  obtain  the  title  of  the  two  lots  aforesaid.  The 
above  quarter  sections  w«re  the  south-west  quarter  of  sectioa 
three,  township  three,  and  south-east  quarter  and  north-west 
and  south-west  quarters  of  section  three,  township  three,  m 
3aid  reserve. 

The  said  Oliver  in  the  aforesaid  transactions  acted  in  bis 
capacity  of  agent,  under  the  authority  from  Baum  the  tras- 
4ee.  And  the  eomplamant  chains  that  Oliver  afterwards 
purchased  a  part  of  the  lands  of  the  University,  which  he 
transferred  jto  it,  and  in  the  -settlement  of  the  account  should 
be  compelled  to  account  for  the  same.  That  Oliver  claims  to 
bold  the  lots  of  land,  patented  to  him  in  his  own  name,  as  his 
individual  property,  and  has  sold  a  part  of  the  land  to  Mica- 
jah  T.  Williams,  and  is  selling  other  parts,  and  threatens  to 
sell  the  whole,  &c  That  Oliver  and  Williams  disclaim  the 
agency,  and  are  acting  in  the  disposition  of  the  lands  for  their 
own  interests.  An  injunctign  is  prayed  to  stay  sales,  and  that 
the49aid  Oliver  shall  account,  &c.,  and  convey  fi>r  the  benefit 
of  his  principals  the  lands  above  stated. 

Micajah  T.  Williams,  as  to  so  much  of  the  bill  assets  up  a 
claim  to  said  lots  number  one,  two,  three,  four,  eighty-six,  and 
aighty-seven,  or  to  any  part  of  them,  or  the  proceeds  thereof, 
pleads  in  bar,  that  on  the  third  Tuesday  of  July,  in  the  3rear 
of  our  Lord  eighteen  hundred  and  seventeen,  the  United 
States  were  the  owners  in  toe  simple,  and  that  the  president 
by  proclamation  offered  the  above  with  other  tracts  of  land  for 
sale  at  public  auction,  at  Wooster,  in  Ohio,  on  the  said  third 
Tuesday  of  July.  That  previous  to  the  day  of  sale,  the  two 
companies  named  in  the  bill  were  formed  with  the  intention 
of  purchasing  said  tracts  for  speculation.  That  one  of  said 
companies  consisted  of  Robert  Piatt,  John  H.  Piatt,  William 
M.  Worthington,  and  Gorbam  A  Worth;  that  the  other  com- 
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pany  consisted  of  Martin  Baum,  Jesse  Hunt,  Jacob  Bnmety 
William  C.  Schenck,  William  Barr,  William  OliTer,  and  An- 
dvBW  Mack.  That  on  the  day  of  sale  the  companies  were 
represented  by  their  agents,  (to  wit,)  the  first  named  company 
by  Robert  Piatt,  and  the  other  by  William  Oliver,  William  C. 
Schenck,  and  Andrew  Mack;  and  before  the  sale  the  lots  one, 
two,  three,  four,  eighty-six,  and  eighty-seren,  were  selected 
by  the  agents  of  both  companies,  to  pmchase ;  and  this  being 
disooTered,  the  two  companies  entered  into  an  illegal  oombi* 
nation  not  to  bid  against  each  other,  so  that  the  lots  could  be 
purchased  at  less  than  their  value;  and  that  the  purchase  so 
made  should  be  made  for  the  joint  benefit  of  both  companies. 
That  in  pursuance  of  this  arrangement  the  purchase  was  made 
of  the  lots  at  less  than  they  would  have  sold  for,  had  no  such 
illegal  combination  been  entered  into,  and  the  certificates  of 
purchase  were  made  out  in  the  name  of  Martin  Baum,  and 
this  the  said  Williams  pleads  in  bar  to  any  relief,  &c. 

And  he  further  pleads  in  bar,  that  an  attachment  issued 
against  the  said  Martin  Baum,  Robert  Piatt,  William  M. 
Worthington  and  Gorham  A.  Worth,  by  the  name  of  George 
A.  Worth,  and  a  judgment  was  rendered  thereon  against  them 
by  die  justices  of  Monroe  county  court,  for  the  county  of  Mon- 
roe, in  the  territory  of  Michigan,  in  October  term  1825;  and 
an  execution,  or  other  final  process  was  duly  issued  thereon^ 
the  said  three  quarter  sections  and  all  the  right  of  the  persons 
above  named  was  duly  seized  and  sold,  and  conveyed  in  due 
fimn  of  law  to  one  Charles  Noble,  for  the  value  thereof  paid, 
and  thereupon  afterwards,  on  the  twenty-second  day  of  Au- 
gust 1828,  Noble  conveyed  the  same  to  'William  Oliver,  which 
was  long  after  the  termination  of  his  agency  aforesaid.  That 
Oliver  obtained  a  patent  for  the  three  quarters  in  his  own 
name,  and  he  aftierwards  conveyed  them  to  the  Michigan 
nniversit7,  and  without  notice  of  any  other  right,  &c. 

The  defendant  Oliver  filed  a  plea  similar  to  the  above,  and 
denied  the  allegations  of  firaud. 

The  main  question  raised  by  the  plea  has  been  elaborately 
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discoafled.  And  it  is  ccmtended  if  the  agreement  not  to  bid 
against  each  ofhec  was  void,  it  beiiig  against  pabHc  policy, 
that  all  the  other  transactions  oonneoted  with  such  an  agrees 
ment,  or  growing  out  of  it  ave  also  void* 

In  3  Story's  laws,  1595,  the  act  pioTides  for  the  sonrey  and 
sale  of  the  public  lands>  under  which  the  sale  in  question  was 
made. 

There  can  be  no  donbt  that  any  contract  made  in  fiand  of 
the  law,  or  against  public  policy,  is  void.  And  this  doctrine 
is  well  establidied  in  the  authorities  which  have  been  cited. 
And  it  is  equally  well  established  that  equity  will  never  aid  a 
party  by  carrying  into  efiect  such  a  contract  But,  whether 
die  agreement  set  forth  in  the  plea  is  in  violation  of  public 
policy  or  in  fraud  of  the  law,  is  die  matter  in  controversy  be- 
tween the  parties. 

In  3  John,  cases,  29,  the  Court  decided  that  a  note  giveo  on 
consideration  of  forbearance  to  bid  at  a  public  auction  was 
firaudulent  and  void,  as  against  public  policy.  The  note  was 
given  to  the  plaintiff  in  the  judgment  on  which  the  sale  took 
place,  promising  to  pay  him  one  hundred  and  fifty  dollars  in 
addition  to  his  judgment,  not  to  bid  at  the  sale. 

And  in  6  John.  194,  the  court  held  an  agreement  void 
between  A  and*B  who  agreed  not  to  bid  against  each 
other ;  a  suit  being  brought  for  the  profits,  by  A  against 
B  who  purchased.  And  in  13  John.  112,  at  a  flfaeriff's  sale, 
two  agreed  not  to  bid  against  each  other ;  the  agreement  was 
held  to  be  void.  So  in  4  Cowan,  732,  an  agreement  not  to 
bid  against  each  other,  and  that  one  should  purchase  for  the 
benefit  of  both,  was  ruled  to  be  void.  And  in  4  John.  Chan. 
254,  the  plaintiff  in  an  execution  made  a  contract  not  to  bid, 
and  the  property  was  sacrificed,  the  contract  was  decided  to 
be  void. 

In  Devereau,  126,  it  was  held  that  a  deed  was  void  in  an 
action  of  ejectment,  given  in  pm'suanoe  of  an  agreement  be- 
tween two  persons,  not  to  bid  against  each  other  on  a  sheriff's 
sale,  and  that  one  should  purchase,  for  the  benefit  of  both, 
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And  in  1  Story's  Equity,  290  and  393,  the  principle  is  laid 
down  that  where  persons  agree  not  to  bid  against  each  other 
at  a  public  auction,  the  agreement  is  void.  And  in  2  Ohio 
Rep.  504,  the  court  held  that  an  agreement  that  one  individual 
should  purchase  land  sold  at  public  auction,  for  the  tax  due 
thereon,  in  behalf  of  a  company  was  void,  it  being  against 
public  policy.  And  in  Doug.  450,  where  the  plaintiff  were 
suttlers  to  furnish  hay,  &c.  agreed  among  themselves  not  to 
furnish,  but  to  receive  the  money,  being  in  fraud  of  the  gov- 
ernment, was  void.  And  to  the  same  effect  are  the  cases  in 
3  Cranch,  242,  247,  8—4  Wheat  258—4  Dal.  279—1  Bin. 
110 — 3  Page's  Chan.  154 — 3  Mad.  66 — 3  Mer.  468—5  John. 
Ch.  327—1  Hop.  Chan.  11—16  John.  438—2  Wils.  350 — 4 
Peters,  184. 

The  above  cases  are  generally  founded  upon  fraud,  and 
most,  if  not  all  of  them  were  decided  imder  the  authority  of 
the  cases  in  6  Vern.  642,  and  Cowper  395.  And  some  of  them 
are  not  strictly  in  accordance  with  the  principle  laid  down  in 
Sugder's  Vendors,  18,  and  in  3  Yes.  620,  625,  note-— 11  Sergt. 
and  Rawle  86 — ^2  Ham.  182—12  Yes.  477—2  Brown  Ch.  326 
— 1  Jac  and  Walker,  390 — 4  Cowan,  732,  734.  But  as  it 
regards  the  present  plea  it  is  not  necessary  to  decide  this  main 
point  in  the  case.  It  may  not,  however,  be  improper  to 
remark,  that  some  of  the  cases  cited  carry  the  doctrine,  of 
avoiding  contracts,  as  against  public  policy,  to  its  utmost 
limit.  And  indeed  it  may  well  be  doubted  whether  sound 
policy  requires  the  doctrine  to  be  extended  as  in  some  other 
cases  it  has  been  done. 

To  hold  that  individuals  may  not  associate  together  for  the 
purpose  of  purchasing  lands  of  the  United  States,  at  a  public 
sale,  would  be  a  novel  doctrine,  and  contrary  to  what  has 
been  generally  practised  by  purchasers,  and  that  under  the 
sanction  of  the  government '  And  it  by  no  means  follows, 
that  such  associations,  when  entered  into  fidrly,  purchase 
lands  lower  than  individuals.    The  exorbitant  price  the  land 

sold  for  at  the  sale  is  proof  of  this. 
26 
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Before  the  present  system  of  land  sales  was  adopted,  it  was 
the  practice  of  the  goyemment  to  sell  large  tracts  of  the  pub* 
lie  lands  to  associated  individuals  at  reduced  prices.  And 
since  the  present  system,  it  is  doubtful  whether  there  has  ever 
been  a  public  sale  at  which  private  associations  did  not  pur- 
chase more  or  less. 

Arrangements  are  often  made  not  to  bid  against  an  indivi- 
dual, who  may  have  settled  on  and  improved  the  land  he 
wishes  to  purchase ;  and  this  has  been  no  ground  of  com- 
plaint by  the  government  On  the  contrary,  by  numerous 
acts,  Congress  have  secured  to  such  settlers  pre-emption  rights. 

Congress  have  guarded  against  a  sacrifice  of  the  public 
lands,  by  fixing  a  limit,  below  which  they  shall  not  be  sold ; 
and  at  which,  after  the  public  sale,  they  may  be  entered. 

It  may  well  be  a  matter  of  doubt  whether  these  sales,  being 
voluntary  by  the  government,  and  made  on  a  national  scale 
and  under  regulations  adapted  to  prevent  frauds,  come  under 
the  same  rule  as  sales  on  execution. 

The  policy  of  the  government  is  not  more  to  sell  at  a  high 
price,  than  to  afford  an  equal  and  fair  opportunity  to  all  who 
are  desirous  of  purchasing,  to  purchase.  And  whether  an 
individual  shall  bid  against  a  company  or  not,  seems  in  no 
respect  to  defeat  the  object  of  the  government  If  the  com- 
petition be  open  and  fair,  there  can  be  no  ground  of  complaint 
by  bidders,  and  none  by  the  government 

Where  pufiers  are  employed  by  the  seller  of  property,  in 
order  to  deceive  bidders,  and  sell  at  an  exorbitant  price,  or 
where  property  under  execution  is  to  be  sold,  for  an  indivi- 
dual to  buy  off  bidders,  in  order  to  purchase  the  property  at 
less  than  its  value,  is  fraudulent,  may  be  admitted ;  but  these 
cases,  both  as  it  regards  the  circumstances  and  the  question  of 
policy,  are  distinguishable  from  the  case  under  consideration. 

The  plea  no  where  alleges  that  the  tracts  of  land  were  pur- 
chased by  the  company  at  less  than  their  value ;  but  the  alle- 
gation is,  that  they  were  sold  for  less  than  they  would  have 
sold  for,  if  the  combination  to  purchase  had  not  been  formed. 
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Now  this  is  a  fact  which  cannot  be  traversed,  as  it  is  not 
ascertainable  by  evidence,  and  on  which  an  issue  could  be 
taken. 

The  presumption  is  strong  that  the  land  was  sold  for  more 
than  its  value,  from  the  price  at  which  it  was  struck  off;  and 
from  the  fact  that  it  was  afterwards  relinquished  to  the  United 
States  by  the  purchasers. 

But  the  decision  of  this  point,  as  before  remarked,  is  not  ne- 
cessary to  dispose  of  the  plea,  and  it  will  not  now,  be  decided. 

The  matters  set  up  in  the  plea  must  be  a  complete  bar  to 
the  equity  of  the  bill.  The  rule  is  the  same,  in  this  respect, 
in  equity  as  at  law.  If  there  is  any  matter  of  equity  in  the 
bill  to  which  the  plea  does  not  set  up  a  bar,  and  which  is  not 
denied  by  way  of  answer,  the  plea  must  be  set  aside.  5  Mad. 
47,  203,  260.  4  John  Chan.  693.  11  Equity  Di.  406.  Chitt. 
Digest,  806.     3  Equity  Dig.  178.  3  Cranch,  220.  1  Vem.  186. 

The  bill  assumes  two  grounds  on  which  the  equitable  inter- 
position  of  this  court  is  asked.  First,  the  public  sale  and  the 
transactions  growing  out  of  it ;  and  secondly,  the  three  quarter 
sections  purchai^  by  the  complainant  and  his  associates,  con- 
stituting the  company  first  named,  and  which  the  bill  alleges 
were  transferred  to  Baum  as  trustee,  for  the  exclusive  benefit 
of  the  original  purchasers.  That  these  quarter  sections  were 
transferred  without  their  consent  or  knowledge  to  the  Michi- 
gan university,  by  the  defendant,  Oliver,  in  exchange  for  lots 
one  and  two;  for  which  he  obtained  a  patent  in  his  own  name. 

From  the  allegations  of  the  bill,  these  quarter  sections  were 
wholly  disconnected  with  the  public  sale  objected  to  in  the 
plea,  and  they  are  so  treated  in  the  plea.  In  bar  of  the  right 
thus  asserted,  the  defendants  plead  that  an  attachment  was 
issued  against  the  individuals  composing  the  first  company 
from  the  county  court  in  Monroe  county,  in  the  territory  of 
Michigan;  by  virtue  of  which  these  tracts  of  land  were  seized 
and  sold  to  Noble,  who  afterwards  conveyed  the  same  to  the 
defendant,  Oliver. 

There  is  no  denial  in  the  plea  that  Oliver  acted  as  agent  in 
negociating  and  effecting  the  exchange  of  lands  with  the  uni- 
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versity .  No  averment  that  the  county  court  in  Monroe  comity 
had  jurisdiction  over  the  lands,  by  the  process  of  attachment, 
or  that  the  proceedings  thereon  and  the  sale  were  regular. 
No  exhibition  of  the  record,  nor  any  aveiment  that  the  pro- 
ceedings were  valid.  This  is  the  more  singular,  as  the  legal 
proceedings  took  place,  as  stated  in  the  plea,  in  the  territory 
of  Michigan ;  while  the  bill  avers,  as  the  truth  is,  that  the  land 
is  situated  in  the  state  of  Ohio.  And  it  is  asserted  that  the 
defendant,  Oliver,  was  the  plaintiff  in  the  attachment,  which 
fact  connected  with  the  subsequent  proceedings,  would  seem 
to  call  for  explanation. 

A  presumption  arises  in  fiivor  of  judicial  proceedings  of  a 
court  of  general  jurisdiction.  But  that  presumption  does  not 
arise  in  this  case,  because  the  land  is  alleged  to  be  in  Otdo^ 
which  was  sold  under  an  attachment  in  the  Michigan  territory. 
Now  if  there  were  any  facts  going  to  give  jurisdiction  to  the 
court  in  Monroe,  they  should  have  been  specially  alleged 
in  order  that  the  Court  might  consider  them;  but  the  plea 
is  general,  and  seems  to  take  for  granted  that  a  judicial  pro- 
ceeding in  a  foreign  jurisdiction,  may  dispose  of  land  in  CMiio. 

Suppose  the  same  facts  in  regard  to  these  quarter  sections 
had  been  averred  in  a  declaration,  how  would  the  plea  in  bar, 
now  set  up,  be  considered. 

The  plaintiffs  allege  that  the  defendant,  while  acting  as 
agent,  transferred  and  disposed  of  three  quarter  sections  of 
land  of  great  value,  and  refuses  to  account  for  the  same.  And 
the  defendant  pleads  in  bar  that  an  attachment  issued  in 
Michigan  territory,  which  was  levied  on  the  land,  though  sit- 
uated within  the  State  of  Ohio;  and  under  such  attachment, 
the  land  had  been  sold;  and  that  the  purchaser  had  conveyed 
the  same  to  the  defendant 

Is  it  an  answer  to  the  declaration?  There  is  no  denial  of 
the  agency — ^no  affirmation  that  the  judicial  proceedings  were 
before  a  court  which  had  jurisdiction  over  the  land. 

In  S  Peer  Wms.,  the  bill  charged  fraud,  and  the  defendant 
pleaded  the  statute  of  limitations,  and  denied  the  matters  of 
fraud;  but  as  there  were  some  circumstances  not  ftally  denied, 
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the  defendant  was  ruled  to  answer.  And  in  3  Ath.  70,  the 
bill  charged  that  since  the  death  of  the  intestate,  the  adminis- 
tratrix promised  to  pay  as  soon  as  she  had  eflfects.  The  ad- 
ministratrix pleaded  the  statute,  and  that  she  made  no  such 
promise;  the  plea  was  held  to  be  too  general.  And  in  the 
same  book,  815,  the  defendant  put  in  a  plea  of  purchase  for  a 
valuable  consideration  without  notice;  but  as  the  instances  ot 
notice  charged  in  the  bill  were  particular  and  special,  it  was 
held  that  a  general  denial  was  not  good.  That  the  denial 
must  be  as  special  and  particular  as  charged. 

These  cases  show  that  courts  do  not  favor  a  plea  in  bar, 
which  does  not  always  present  the  merits  of  the  case.  And 
that  where  matters  in  bar  are  attempted  to  be  set  up,  they 
must  coyer  the  whole  equity  of  the  bill ;  not  by  implication, 
but  by  express  allegation.  And  if  this  be  the  rule,  it  is  clear 
this  plea  is  defective  in  not  answering  to  the  bill,  the  material 
allegations  respecting  the  sale  of  the  three  quarter  sections; 
and  the  averment  in  regard  to  the  judicial  proceedings  has 
neither  the  necessary  form  nor  substance,  to  constitute  a  bar. 

But  the  most  conclusive  objection  to  the  plea  is,  that  it  is 
not  accompanied  by  an  answer,  in  support  of  the  plea,  deny- 
ing the  firnud  charged  in  the  bill,  and  other  facts  which  show 
an  equity  in  the  complainant  This  ground  aloAe  is  fatal  to 
the.plea.  6  Yes.  594.  2  Yes.  &  Beam.  364.  Mit  298,  299 
2  Atk.  241.  1  Sim.  &  Stu,  568.  5  Bro.  PL  Ch.  561.  15 
Yes.  397.  Story's  Eq.  PL  497.  4  Sim.  Rep.  161.  7  John. 
Ch.  Rep.  214. 

The  overruling  of  the  plea  will  not  deprive  the  defendants 
from  insisting  on  the  same  grounds  in  their  answer,  and  in 
this  mode  the  merits  of  the  case  may  be  more  fully  presented 
to  the  Court 

On  the  ground  that  the  plea  is  defective  it  is  set  aside,  and 
the  defendants  axe  ruled  to  answer  the  bilL 

NoTB^-^ndge  Bumei's  name  ia  naed  in  die  pioc^dittJB  of  this  cue;  bat  it  is 
undentood  tfaftl  he  has  no  inteieet  in  tiie  coattovetsy,  and  has  taken  no  agency 
in  the  management  of  the  suit 
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Unitsd  Statbs  V.  Abner  McCartt. 

A  receiver  of  public  moneys  is  entitled,  under  the  law,  to  one  per  cent  on  monBys 
received,  until  the  allowance  shall  amount  to  twentj-five  hundred  doHm, 
though  the  same  ahall  aecroe  widiin  the  first  six  months  of  the  year. 

T^is  per  centum  cannot  be  graduated,  as  a^  annual  sslaiy,  to  be  pai^qpniliv^ 
E^ecially  this  cannot  be  done,  where  the  officer  is  rhangad. 

The  commission  should  be  paid  quarterly  as  it  srises  and  this  payment  eannol  be 
refused  by  the  treasury  department,  because  the  whole  amount  aocniss  the  two 
first  quarters  of  the  year. 

Mr.  HQf0ard^  the  District  Attorney,  appeajQpd  for  the  Uniled 
State99  and  Mr.  Stevens j  for  the  defendant. 

OPINION  OP  THE  COURT. 

This  action  is  prosecuted  against  the  defencfant,  to  recover 
from  him  a  balance  which  remains  m  his  hands,  as  late  recei* 
▼er  of  public  moneys  at  Indianapolis. 

The  defendant  sets  up  in  his  defence  that  he  is  entitled  to  an 
allowance  for  his  per  centage,  which  has  been  rejected  by  the 
treasury  department,  and  which,  if  allowed,  would  offset  the 
amount  claimed  by  the  government 

This  case  is  similar  in  principle  to  the  case  of  the.  fJh^ed 
States  Y.  Edwardsy  in  Dlinois,  and  which,  though  deeided 
since  the  decision  in  ttiis,  is  reported  in  this  vohHoe,  and  it 
will  be  unnecessary  therefore,  to  go  at  large  into  a  eaBBtmctMR 
of  the  9a»  of  Codlpeefs,  wUnAi  were  maMwmd  in  tbatc«M» 

The  law  giTes  the  receiver  onepev  eenA.  on  lh»  aamut  of 

moneys  received,  but  this  allowance  shaH  not  exceed  twenty'* 
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fiw  huoAped  Mlars  per  year,  md  Aiere  b  a  salary  of  five 
hmidNd  doUan  aiiBaally,  allawed,  m  addition  to  the  above 
percent 

The  secretary  of  the  treaaoiy  has  directed  that  Hds  per 
eentom  Aall  be  paid  qoaKerly,  the  saAe  aa  ttie  five  hundred 
dMkn' salary. 

Hie  salary,  4ir  a  ttflHev  of  course,  is  payable  quarterly ;  and 
where  the  receiver  contHwes  IneAce  the  four  yeaiB  ferwhieh 
l»  i»  appoiiiled,  no  great  iigustiee  1b  done  hhs,  by  aHowing 
the  per  centum  quarteriy  Tviiere  the  sum  received  exceedii  flie 
Umits  fixed  by  the  law. 

Bui,  even  in  this  case,  someineonvemenee  must  arise.  Wot 
if  it  should  happen  that  fer  ttie  first  quarter  of  the  year  the 
leceiver  should  not  receive  a  semi  whidi  wovdd  amount  to  tfte 
finilattion,  he'  would  receive  less  than  the  one-fousrth  part  of 
the  twenty-five  hmidied  doUare  ^  but  if  he  riiould  receive  a 
sum,  which  at  cme  per  cent  would  give  (me  thousand  or  two 
tiieusand  doUars^  be  receives  no  more  than  the  one-fbmlfrof 
Ihe  per  cent  allowed  for  flie  year. 

Ttiis  constmctien,  even  wheie  the  reoelvnr  remains  in  office, 
neither  conforms  to  the  jfustice  of  the  case,  nor  the  letter  of  the 
law.  But  it  does  positive  injustice  to  the  receiver,  where  he 
is  removed  fiK>m  office,  or  abandons  hieoffice  before  it  expires. 
And  this  is  the  predicament  of  the  present  defendant  He 
resigned  six  months  before  his  term  of  ofSce  closed,  having 
received  an  amount,  which,  at  the  per  cent  allowed,  gave  him 
the  sum  of  twenty-five  hundred  dollars.  Under  the  secre- 
tary's decision,  he  has  been  allowed,  but  half  this  sum. 

The  successor  of  the  defendant  was  appointed,  not  to  fill 
the  vacancy  of  six  months,  but  for  the  full  term  of  four  years. 
His  per  cent  on  moneys  received  is  calculated  firom  the  time 
his  duties  commenced,  without  reference  to  the  amount  of 
moneys  received  or  the  per  centum  allowed  to  his  prede- 
cessor. 

It  does  not  appear,  in  this  case,  whether  any  or  what  sum 
of  money  was  received  by  the  successor  of  the  defendant,  for 
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the  first  ax  months  of  his  tenn.  And  if  no  money  was  in 
&Gt  received  by  him  in  his  official  character,  then  the  con- 
struction of  the  treasury  would  pay  only  one4ialf  the  amount 
allowed  by  the  law  for  the  services  rendered 

The  per  centum  cannot,  with  propriety,  be  graduated  into 
quarterly  payments,  especially  where  the  officer  is  changed 
within  tfie  year ;  but  should  be  paid  quarterly  as  the  seirioes 
are  render^  And  if,  within  the  first  six  months  of  the  year, 
the  per  centum  on  moneys  received  shall  amount  to  the  sqm 
limited  for  the  year,  it  should  be  paid.  Tlie  per  oentom  is 
allowed  on  moneys  received ;  and  the  service  contemplated 
by  the  law  is  rendered  wher^  moneys  are  received.  No  pro- 
vision is  made  for  the  vacuation  of  the  office  by  removal, 
resignation  or  death  3  and  the  limitation  does  not  authorize 
the  secretary  of  the  treasury  to  withhold  the  per  centum, 
within  the  limitation,  on  the  moneys  as  received. 

We  think,  therefore,  that  the  defendant,  having  received  an 
amount  which  would  give  him,  at  one  per  cent  the  full  extent 
of  his  allowance,  for  the  year,  is  entitled  to  it,  though  he 
served  but  half  the  year.  The  salary  of  five  hundred  dollars 
will  of  course  be  allowed  for  the  portion  of  the  year  the  de- 
fendant remained  in  office. 

The  jury  found  fifteen  dollars  in  &vor  of  plaintiff. 

Judgment 
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Burrows,  Hall  &  Co.  v.  Edward  A.  Hannegan. 

A  note  grren  by  dtifeDB  of  IndunatoA  and  B,  of  Cmcumati,  Imt  not  payable  at 

any  paitioUar  place  upon  ite  ftce,  must  be  demanded  when  due,  of  the  dnmnei^, 

and  at  their  usual  placeof  baanieH,to  charge  the  endoiMr. 
A  demand  at  the  counting  house  of  the  persons  to  whom  the  note  was  payable,  is 

not  sufficient  And  a  notice  to  the  endorser  of  such  a  demand  cannot  charge  him. 
If  an  endonwr  take  a  partial  indemnity,  after  the  note  becomes  due,  he  does  not 

thereby  vmwe  legal  notice. 

Messrs.  Fletcher  and  Butler  appeared  for  the  plaintiffs, 
and  Mr.  Morrison  for  the  defendant 

OPINION  OF  THE  COURT. 

This  action  is  brought  by  the  plaintifSs  as  endorsees  of  the 
defendant 

A  jury  was  sworn  and  the  fitcts  admitted  are,  that  the  notes 
assigned  by  the  defendant  to  the  plaintiffs  were  given  by  Til*^ 
linghast  and  Gardner,  for  goods  sold  at  Cincinnati ;  the  notes 
were  dated  there,  and  Hannegan  was  to  endorse  them.  The 
makers  of  the  notes  lived  at  Newport,  Indiana.  Notes  being 
first  drawn,  payable  at  a  Bank  in  Indiana,  but  being  objected 
to,  they  were  drawn  payable  generally  as  they  now  appear. 
After  the  goods  were  forwarded,  the  notes  were  sent  to  Wash- 
ington city,  where  they  were  endorsed  by  the  defendant 

When  the  notes  became  due,  a  notary  public  not  finding 
Tillinghast  and  Gardner  in  Cincinnati,  made  a  demand  of  pay- 
ment in  that  city,  and  protested  the  notes  for  non-payment 
At  this  time,  and  indeed  at  the  time  the  notes  were  assigned, 
Tillinghast  and  Gardner  were  in  doubtful  circumstances,  and 
the  defendant  obtained  a  mortgage  on  a  lot  as  an  indemnity. 
This  lot  did  not  give  a  full  indemnity,  but  it  was  all  the  prop- 
erty that  could  be  pledged.  The  defendant,  on  being  written 
to  by  plaintiffs,  replied  that  the  notes  must  be  paid  without 
suit,  and  this  vtkS  admitted  to  have  been  written  by  him. 
And  he  also  admitted  that  he  had  received  a  partial  iiidemnity ; 
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but  eventually  he  observed  that  he  would  not  pay  the  notes, 
unless  compelled  by  law. 

On  this  evidence  the  coun«l  for  the  defendant  moved  the 
Court  to  instruct  the  jury  to  find  for  the  defendant 

This  motion  was  resisted  by  plaintiff's  counsel,  and  they 
cited  2  Greenleaf,  809.  2  Am.  C.  L.  288, 282.  5  Mass.  176. 
1  John.  Ch.  99.    Chitt,  on  Bills,  279. 

Whether  the  assignment  be  considered  as  having  been 
made  at  the  City  of  Washington,  or  at  Cincinnati,  it  is  gov- 
erned by  the  law  merchant,  and  a  demand  of  the  drawers 
and  notice  of  non-payment  to  the  indorser  was  essential  to 
charge  him.  If  the  contract  of  assignment  be  considered  as 
governed  by  the  Indiana  law,  then  a  suit  and  prosecution  to 
insolvency  was  necessary.  In  deciding  the  case,  it  is  not 
necessary  to  determine  which  law  regulates  the  assignment 

The  note  upon  its  face  was  not  made  payable  at  a  particu- 
lar place.  It  was  payable  to  the  plaintiffs,  who  reside  at  Cin- 
cinnati ;  but  the  drawers  did  not  promise  to  pay  the  money 
at  their  counting  house.  If  they  had  fixed  the  place  of  pay- 
ment, a  demand  at  such  a  place,  when  the  note  became  dae 
and  notice  to  the  indorser,  under  the  law  merchant,  would 
have  chai^ied  him.  And  this  is  the  kind  of  diligence  relied 
on  by  the  plaintiffs,  as  entitling  them  to  recover  the  money 
from  the  defendant  as  endorser. 

The  Notary  states  the  demand  was  made  at  Cincinnati,  but 
at  what  place  is  not  specified,  and  if  specified,  the  demand 
would  have  been  equally  defective,  as  the  drawers  did  not 
agree  to  pay  the  money  at  a  particular  place. 

The  demand  should  have  been  made  of  the  drawers  person- 
ally, or  at  their  usual  place  of  abode  or  of  business.  This  was 
not  done,  and  consequently  the  diligence  which  the  law  re- 
quires, to  give  a  recourse  against  the  indorser,  was  not  used 
by  the  plaintiffs. 

But  it  is  insisted  that  the  defendant,  by  assurances  given  to 
the  plaintiffs,  and  by  taking  a  mortgage  from  the  drawers,  for 
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his  indenmification,  has  waived  a  demand  of  the  drawers  and 
notice. 

The  defendant  on  different  occasions  assured  the  plaintiffs 
before  the  note  became  due  and,  perhaps  afterwards,  that  the 
drawers  should  or  would  pay  the  note.  But  there  was  no 
promise  on  his  part  to  pay  it 

It  was  formerly  held  ttmt  an  express  promise  to  pay,  under 
a  misapprehension  of  a  legal  liability,  by  the  indorser,  was  not 
binding,  and  that  a  payment  of  the  money  under  such  circum- 
stances, could  be  recovered  back  again.  Bilbie  v.  Lumley, 
2  East's  Rep.  471.  Williams  v.  Bartholomew^  1  Bos  &  Pull^ 
326.  Stevens  v.  Ljfnchy  12  East's  Rep.  38.  Chitt.  on  bills,' 
(Eji.  1839.)  535.  But  this  doctrine  has  been  overruled,  Bris^ 
bane  v.  Dacresj  5  Taun.  143.  Brown  v.  McKintey^  1  Esp. 
Rep.  275.  Marriott  v.  Hamptonj  2  Esp.  Rep.  546,  723. 
Where  a  promise  of  payment  is  now  made  by  the  indorser  it 
is  held  as  an  evidence  of  his  hability  to  pay,  and  consequently 
an  admission  of  legal  demand  and  notice.  Potter  v.  Say- 
worth,  13  East.  417.  Contra  Warder  v.  Thichir,  7  Mass. 
Rep.  449.  Freeman  v.  Baynton,  7  Mass.  Rep.  483.  9  Mass. 
Rep.  332.  1  Bays.  Rep.  291.  Oriffin  v.  Gaff,  12  John.  Rep. 
423.     Trimble  v.  Thomtj  16  John.  Rep.  152. 

If  an  indorser  propose  to  the  holder  to  pay  the  bill  by  in- 
stalments, and  such  ofier  be  rejected,  he  is  at  liberty  sifter- 
wards  to  avail  himself  of  the  want  of  notice.  Croodall  v.  Dal- 
ley,  1  Term.  Rep.  714.  A  promise  to  pay  without  a  knowl- 
edge of  a  refusal  to  accept,  will  not  be  binding.  Blesard  v. 
Hirsty  5  Burr,  2672.  Williams  v.  Bartholomew,  I  Bos.  & 
Poll.  Rep.  326.  Stevens  v.^ Lynch,  2  Camp.  333.  Hopley  v. 
Dufresne,  15  East's  Rep.  276,  '7.  This  is  denied  by  other 
authorities. 

But  an  offer  to  the  holder  of  a  bill  of  a  general  composition 
of  so  much  in  the  pound  of  all  a  party's  debts,  although  not 
accepted,  has  been  held  to  dispense  with  a  notice  of  dishonor. 
Margitsan  v.  Arthur,  3  Car.  &  Payne,  338.  The  assurances 
of  the  defendant  had  no  reference  to  his  own  liability  and 
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they,  therefore,  do  not  come  within  the  rule  sanctioned  by  the 
above  cases. 

It  appears  that  the  defendeuit,  subsequent,  it  is  believed,  to 
the  notes  becoming  due,  took  a  mortgage  from  the  drawers  on 
a  lot  of  ground  of  small  value,  in  part  to  indemnify  him,  should 
he  be  held  responsible,  and  on  this  ground  it  is  contended 
there  was  a  waiver  of  notice. 

In  the  case  of  Band  v.  Famhamy  5  Mass.  Rep.  170  it  was 
held  if  the  indorser  before  the  note  becomes  due,  takes  an  as- 
signment of  all  the  property  of  the  maker  as  security  for  his 
indorsements,  it  is  a  waiver  of  demand  on  the  drawers  and 
notice  ctf  non-pay ment  But,  if  the  assignments  of  property 
were  made  to  secure  him  against  the  indorsement  of  other 
specifiecit  notes,  it  would  not  have  this  effect. 

In  the  case  of  Prentiss  v.  Danitlsanj  5  Conn.  Rep.  175,  the 
same  principle  held.  The  court  held,  if  the  indorser  of  a  note, 
to  protect  himself  from  eventual  loss,  take  collateral  security  of 
the  maker,  on  account  of  the  particular  note  indorsed,  it  was 
a  waiver  of  the  legal  right  to  require  proof  of  demand  on  the 
maker,  and  notice  to  himself.  Mead  v.  /ShnaUj  2  Greenleaf  ^s 
Rep.  207. 

The  holder  of  a  bill,  by  taking  collateral  security  of  the 
drawer,  not  giving  time,  does  not  release  the  indorser.  Nor 
does  he  release  any  one  of  the  names  on  the  bill,  by  receiving 
payment  in  part,  from  the  drawer  or  immediate  indorser. 
James  v.  Badger y  1  John.  Cas.  131.  Kenedy  v.  Mottey  3 
McCord,  13.  Hard  v.  Littky  12  Mass.  Rep.  502.  Buggies 
v.Patteny  8  Mass.  Rep.  480. 

It  has  been  considered  in  the  above  cases  that  when  an 
indorser  takes  an  indemnity  for  indorsing  a  note  he  waives  a 
notice  of  demand.  This  must  be  on  the  ground  that,  having 
a  pledge  from  the  maker  of  the  note,  his  interest  cannot  be 
affected  by  want  of  notice.  But  if  the  holder  of  the  note 
take  additional  security  from  the  indorser,  the  indorser  is  not 
released.  He  has  a  right  to  pay  the  note,  and  to-  be  substi- 
tuted to  the  collateral  security  held  by  the  holder. 
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If  the  above  principle  be  sustainable,  still  the  defendant  in 
this  case  is  not  lutble.  His  mortgage  was  taken  after  the  note 
became  due,  and,  at  best,  it  was  but  a  partial  indemnity.  \ 
And  this  property  he  offered  to  relinquish  to  the  plaintiff, 
which  they  refused  to  receive  and  exonerate  him.  So  that  in 
no  point  of  view  does  it  seem  that  the  defendant  has  waived 
the  notice  which  the  plaintiff,  as  holders  of  the  note,  were 
bound  to  give  him  of  its  dishonor. 

A  partial  indemnity  given  by  the  maker  to  the  accommoda- 
tion indorser  of  a  note,  to  secure  said  indorser  in  part  against 
his  liability,  &c.  does  not  excuse  the  holder  from  making  due 
demand,  and  giving  notice  to  such  indorser.  Brunson  v. 
Napier,  1  Yer.  Rep.  199.  But  a  full  indemnity  will  dispense 
with  demand  and  notice.  Durham  v.  Rice^  5  Yer.  Rep.  300. 
« To  the  same  effect  is  the  case  of  Mechanica  Bank  v.  ChriS" 
wold,  7  Ward.  Reports,  165.  Chitt.  on  Bills,  (Ed.  18S9,)  473. 
Carney  v.  Da  Coatay  1  E!sp.  Rep.  303.  Brown  v.  Maffey,  15 
East,  2di3-d.  Baker  v.  Birch,  3  Camp.  107.  Clay  v.  Cation, 
3  Bos.  &  PuL  239.  Bailey  on  BUls,  (5  ed.)  303. 

A  non«suit  was  entered  with  leave  to  move  to  set  it  aside, 
motion  was  not  made. 


Vabnum,  Fuller  &  Co.  v.  Wm.  H.  &  J.  S.  Campbell. 

If  two  pleM  anfiled  ndMtantiBny  the  Mone,  the  Goort,  ^ 
OM  to  be  fltriden  oot,  SB  impioperiy  incimibeiiiig  the  noo^ 

Tke  ntinea  of  the  iimmiiit  be  proved,  bat  where  ■omeevidaiioehtt 
OQ  die  pomty  the  Court  win  leeve  the  endanoe  with  the  juij. 

OPINION  OF  THB  COXJRT. 

This  action  was  brought  on  a  promissory  note  executed  in 
New  Tork.  The  defendants  pleaded  non-assumpsit,  and  J.  S. 
Campbell  filed  a  separate  plea,  which  avened  that  he  did  not 

sign  the  note. 

«7 
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The  plaintiffs^  counsel  mored  to  reject  the  plea  on  the 
ground, 

1.  Because  it  could  be  of  no  avail  except  as  denying  the 
execution  of  the  note,  and  that  cannot  be  done  unless  the  plea 
were  sworn  to. 

2.  Because  the  plea  is  by  one  defendant,  and  the  other  by 
both. 

3.  The  plea  amounts  to  the  general  issue. 

The  last  objection  is  sufficient  It  is  in  feet  the  general 
issue,  as  to  one  of  the  defendants,  which  had  been  pleaded  by 
them  both.  The  court  will  not  suffer  the  record  to  be  incum- 
bered by  a  repetition  of  pleas,  which  raise  no  ground  of  de- 
fence that  may  not  be  set  up  under  pleas  previously  filed. 

It  is  clearly  improper  after  defendants  have  pleaded  jointly, 
for  one  of  them  to  file  a  special  plea.  Defendants  cannot 
plead  jointly  and  severally  in  the  same  action. 

The  jury  being  sworn,  the  plaintiffs  proved  that  they  were 
partners  and  residents  of  New  York,  and  gave  some  evidence 
of  their  given  names. 

They  also  proved  that  the  defendants  were  partners,  and 
that  the  note  offered  in  evidence,  was  in  the  hand  writing  of 
William  H.  Campbell,  one  of  the  defendants. 

The  defendants  offered  to  prove  a  dissolution  of  their  part- 
nership, without  specifying  the  time,  or  that  notice  was  given 
to  the  plaintiffs  or  the  public;  which  was  overruled  by  the 
court.  And  the  court  instructed  the  jury,  at  the  request  of 
the  defendants'  counsel,  that  the  firm  of  the  plainti£&  must  be 
proved;  but  &b  there  had  been  some  evidence  on  this  point, 
they  left  it  to  the  jury,  and  refused  to  instruct  them  the  evi^ 
dence  was  insufficient  to  prove  the  partnership. 

Verdict  for  the  plaintiffs  and  judgment 
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Burrows,  Hall  &  Co.  v.  Hanneoan. 

The  amgaor  of  a  negotiable  note,  which  was  made  and  aaogned  in  Ohio,  and 
was  p^aMe  diflre,  ia  haUe,  at  the  miii  of  the  indorBee,  in  the  state  of  Indiana, 
on  jiroaf  of  demand  of  payment  of  the  maker  when  the  note  became  due,  and 
notioa  to  the  indoiaer. 

Hie  law  of  Indiana  which  requires  a  suit  against  the  maker,  before  recourse  can 
be  had  against  the  indorser,  does  not  goyem  the  case. 

*rbe  assignment  is  a  new  ccmtraet,  and  is  governed  bj  the  law  of  the  place  where 
it  was  made. 

Hie  remedy  must  be  sought,  in  accordance  witii  the  laws  of  TnHi^n**,  the  smt 
bong  faronght  there,  bat  the  contract  is  regulated  by  the  Zkp  locL 

This  cause  was  argued  by  Messrs.  Fletcher  and  Butler^ 
for  the  plaintiffi,  and  by  Mr.  Morrison^  for  the  defendant 

OPINION  OF  THE  COURT. 

This  action  is  brought  by  th^  plaintifls  as  indorsees  of  acer- 
tain  promissory,  note,  against  the  defendant^  as  indorser. 
The  first  and  third  counts  in  .thq  declaration,  state  that  the 
note  was  made  and  indorsed,  at  Cincinnati,  Ohio,  and  paya- 
ble there,  and  the  law  of  Ohio  is  set  forth,  which  places  such 
notes  under  the  lex  mercatoria.  To  these  counts  the  defend- 
ant demurs,  and  the  question  is  presented  whether  the  law  of 
Ohio,  or  the  law  of  Indiana,  shall  govern  the  contract. 

The  law  in  Indiana  requires  a  prosecution  to  insolvency 
against  the  maker  of  the  note,  before  recourse  can  be  had 
against  the  indorser.  In  Ohio^  a  demand  of  the  maker,  at  the 
maturity  of  the  note,  and  notice  to  the  indorser,  is  all  the  dili- 
gence which  the  law  requires.  And  this  is  the  diligence  used 
by  the  plaintifls,  and  on  which  they  rely  to  establish  their  re- 
course against  the  defendant,  as  indorser  of  the  note. 

On  every  assignment  of  a  negotiable  instrument,  a  new 
contract  is  made  between  the  assignor  and  the  assignee.  This 
contract  is  not  expressed,  but  it  arises  from  the  law  under 
which  the  act  is  done.  That  law  holds  the  indorser,  not  ab- 
solutely responsible  for  the  payment  of  the  note,  but  he  is 
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bound  to  pay  it,  if  the  holder  shall  fail  to  recover  it  from  the 
maker,  after  using  due  diligence.  What  this  due  diligence  is 
the  local  law  must  detennine. 

As  has  been  remarked,  in  some  states  a  suit  against  Ifae 
maker,  when  Ae  note  becomes  due,  and  a  pyesecution  to  in- 
solvency, constitute  due  dihgence ;  in  others,  a  deihlaiid  ef  the 
maker  of  the  note,  and  notice  to  the  indorser,  is  sufficient 

This  contract  between  the  indorser  and  indorsee  is  like 
every  other  contract,  subject  to  the  local  law.  It «  under  this 
law  that  effect  is  given  to  the  tissignment;  and  it  is  under  fbis 
law  that  the  liabilities  of  the  indorser  must  arise,  and  also  the 
duties  of  the  indorsee. 

How  can  the  law  of  Indiana  affect  this  contract?  The  note 
was  made  and  indorsed  in  Ohio,  and  it  was  payable  in  that 
state.  Now,  the  law  of  the  oontraot  is  not  necessarily  the  law 
of  the  remedy.  The  plaintiffis  attempt  to  enforce  the  contract 
in  the  state  of  Indiana,  and  they  are  consequently  subjected  to 
those  rules  which  this  state  has  adopted  as  governing  the  rem- 
edy. That  law  which  applies  to  the  remedy,  and  whidi  is 
the  law  of  the  forum,  must  be  observed.  But  this  does  not 
reach  the  contract  itself.  The  enquiry  is,  where  was  it  made, 
and  where  was  it  to  be  executed  ?  What  are  its  conditions, 
and  by  what  law  is  it  to  be  governed. 

Suppose  the  contract  had  stipulated  for  the  payment  of  a 
tate  of  interest,  legal  in  the  state  where  it  was  made,  but  usu- 
rious in  the  state  where  the  remedy  is  sought  Does  any  one 
doubt  that  such  a  contract  having  been  entered  into  in  good 
faith,  would  be  enforced  in  the  state  where  suit  was  brought? 

The  fer  loci  contractus  would  govern,  and  the  saihe  prin- 
ciple applies  in  the  case  under  consideration.  Harrison  v. 
Sterry  et  aL  5  Cranch,  289,  298.  Slocum  V.  Pofneroj/f  6 
Cranch,  221.  Deu}ol/Y.  Johnson  et  al  10  Wheat  Rep.  S67' 
Van  Reimsdyk  v.  Kane  et  aL  1  Gallison's  Rep.  371.  Gilmar 
V.  Broum  et  al  1  Mason's  Rep.  191,  Wtbster  v.  Massif  ^ 
Wash.  C.  C.  R.  157. 

We  think,  therefore,  that  the  averments  of  the  declaration 
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that  a  demand  of  payment  was  made,  when  the  note  became 
due,  of  the  drawer,  and  notice  of  non-payment  given  to  the 
indorser,  was  the  diligence  which  the  law  imposed  on  the 
plaintiffs,  as  holders  of  the  note,  to  entitle  them  to  a  recourse 
against  the  defendant  as  indorser.  And  the  demurrer  is  over 
ruled    Judgment,  &c. 


Jones  v.  Heaton. 

An  sywiiiBul  of  dtiMDBhip  in  the  fint  count  is  sofficient  to  give  jnrudiction  to  the 

oourty  aJfthoof^  in  the  other  eounts,  there  be  no  nich  avennent 
A  plea  that  flie  bill  of  exchange,  on  whidi  the  action  is  fimnded,  waa  not  drawn 

and  accepted  at  the  place  alleged,  conatitntee  no  bar  to  the  actton»  and  ia  bad  on 

otsBoaomocm 
Hm  certificate  under  the  aeal  ofthe  notary  of  demand  and  protest  for  nonpayment, 

when  Uie  bill  becomes  due,  ia  evidence. 

Mtsars.  Fletcher  ^  Butler  appeared  for  the  plaintiff,  and 
M^.  Pettit  for  the  defendant 

OPINION  OE  THE  COURT. 

This  action  was  brought  on  a  bill  of  exchange  drawn  and 
accepted  in  CincinnatL  The  defendant  pleaded  first,  non 
assumpsit,  secondly,  payment,  and  thirdly,  that  the  bill  was 
not  drawn  and  accepted  in  CincinnatL  The  defendant  also 
demurred  to  the  second  count  in  the  declaration,  on  the  ground 
that  it  does  not  allege  the  non-residence  of  the  plaintiff. 

The  plaintiff  demurred  to  the  third  plea,  and  joined  in  the 
demurrer  of  the  defendant  to  the  second  count  And  the 
court  held  that  the  non-residence  or  citizenship  being  averred 
in  the  first  count,  and  referred  to  in  the  second,  is  sufficient 
to  give  jurisdiction  to  the  court,  and  the  demurrer  to  the  se- 
cond count  was  overruled. 

And  the  court  sustained  the  demurrer  to  the  third  plea,  be- 
»7* 
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cause  the  matter  of  that  plea,  if  true,  constituted  no  bai  to  the 
plaintiff's  action.  Whether  the  bill  was  drawn  and  aoceptod 
or  not  in  Cincinnati,  cannot  defeat  the  plaintiff's  right,  thou^ 
under  some  circumstances  it  may  have  some  influenoe  in  the 
remedy,  and  the  amount  of  damages  to  be  recovered. 

The  jury  being  sworn,  the  plaintiff's  counsd  offered  the  cer- 
tificate undej  the  seal  of  the  notary  to  show  that  a  demand 
was  made  when  the  note  became  due,  and  a  regular  protest 
entered  for  non  payment  This  was  objected  to  by  defendant's 
counsel,  but  it  was  admitted  by  the  court  as  evidence. 

In  the  case  of  Nicholls  v.  Webby  8  Wheat.  326,  the  Supreme 
Court  say,  that  protests  6i  foreign  bills  of  exchange  are  admis- 
sible evidence  pf  a  demand  upon  the  drawer,  and  this  rests 
upon  the  usage  of  n^rchant^  and  ttt^  mv^^^4^  qonvomepoe 
of  mankind. 

And  this  usage  being  as  general  in  case  of  inland  bills  of 
exchange  or  promissory  notes,  the  reason  for  receivin'g  the 
certificate  under  the  notarial  seal,  as  evidence  of  demand  and 
protest  for  nq^  payment,  is  as  st;^9(ng  ii^  Q^e  case,  as  the 
other. 

But  this  was  a  bill  drawn  in  Cini^innati  and  payable  in  this 
state,  which  brings  it  within  the  definitkm  of  a  foreign  bill  of 
exchange,  as  given  by  the  Supreme  Court.  Buckner  v,  Fta- 
kjfy  2  Peters  Rep.  586.  Chitt.  on  Bills,  (Ed.  1839,)  642.  12 
Mod.  345.  2  Ral.  Rep.  346.  10  Mod.  66.  PhiL  Ev.  (Ed. 
1839,)  382,  1052,  note  704. 

Verdict  for  the  plaintiff  and  judgment 
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V  ttiore  be  a  Tariance  betirwn  Ae  wih  and  dedteatioii,  advantage  cannot  btfilJun 

of  H  by  Biotiom,  bat  tfadvtailHiBemnit  be  pleaded  in  abaAment  or  aet  «al  by  a 

iipeenl  .dmmm* 
Qyar  of  ibe  wnt«i]fil  bik|«pyfld,  ^aaaQTcr  of  llievdi  WMWicftupedm 

mider  a  rule  of  Ccprt,  Uio  nudfHMe  be^veen  the  wn(  and  the  dadantm 

phudtible  thane* 

In  this  case,  a  motion  wbs  made  hf  Mt.  PetHt,  irlM»  a]^ 
pears  for  ibe  defendtots,  to  qtiasfa  the  writ  oti  thefoflowing 
giomids: 

1.  Because  the  declaration  varies  ftom  the  writ 

2.  Because  the  writ  is  in  case,  and  the  endorsement  <m  k 
is  special,  on  a  promissory  note  and  bail  reqtdred 

S.  The  writ  is  too  general,  being  simply  trespass  on  the 


The  second  and  third  objections  to  the  writ  are  not  sustain- 
able. The  writ  is  in  the  usual  form  and  is  good.  And,  as  to 
the  objection  of  variance  between  the  writ  and  the  declaration, 
that  should  be  taken  advantage  of  by  plea  in  abatement  or  a 
special  demurrer. 

A  practice,  it  is  said,  has  been  adopted  in  one  of  the  judicial 
circuits  of  this  state,  to  take  advantage  of  any  variance  be- 
tween the  writ  and  declaration,  by  a  motion  in  this  form. 
And  it  is  insisted  that  this  is  in  conformity  with  the  English 
practice. 

It  is  true  that  a  plea  in  abatement  or  demurrer  for  this  ^iri- 
ance  is  not  now  filed,  as  formerly  in  England;  and  the  reason 
is,  because,  under  a  rule  of  Court,  oyer  of  the  writ  is  refused ; 
and  without  craving  oyer,  this  matter  cannot  be  pleaded,  d 
Wils,  394-5.  1  Bos.  &  PulL  646-7.  3  Bos.  &  Pull.  395 
7  East.  383.  Nor  will  the  Court  set  aside  the  proceeding  in  re- 
spect of  the  variance.    2  Wils.  393.     3  East  167. 

But  this  practice  has  not  been  adopted  by  the  courts  of  the 
United  States,  nor  does  it  appear  that  any  decision  of  the  Sn 
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premeCourt  of  this  State  has  sanctioned  the  piactioe  of  the 
circuit  referred  to. 

In  the  case  of  Duval  v.  Craig  et  aL  2  Wheat  45,  the  Su- 
preme Court  held  that  rariances  between  the  writ  and  the  dec- 
laration, are  matters  pleadable  in  abatement  only,  and  cannot 
be  taken  advantage  of,  upon  general  demurrer  to  the  declara- 
tion. And  also  in  the  case  of  Chirac  et  al  v.  Reinecker,  11 
Wheat  280,  the  Court  say  variances  between  the  writ  and 
declaration,  are  in  general,  matters  proper  for  pleas  in  abate- 
ment, and  if  in  any  case  such  variances  can  be  taken  advan- 
tage of  by  defendant,  it  is  an  established  rule,  that  it  can  only 
be  done  upon  oyer  of  the  writ,  granted  in  some  proper  stage 
of  the  cause. 

The  motion  to  quash  is  overruled. 


CIRCUIT  COURT  OI*  THE  UNITED  STATES. 
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Tbe  law  knovn  of  but  one  Chriitiaii  name,  and  the  omurion  or  inaertm  of  Iba 

nuAdle  name,  in  a  oonTejranoe,  ia  immateriaL 
'Where  a  decree  recpiiied  the  patentee  to  oon^  and  ihe  coufcyauceis  execnte^ 

aa  ateted  in  ponwaaee  of  Ae  decree,  It  irannerwBTy  to  prodaoe  thereeoidef 

the  decree. 
Tbe  decree  m  not  neoeieaxy  to  the  mlidity  of  tho  deed— Hie  isa  being  in  die 

pnfnnfuci 
Wberediereiianydoabtaato^ideDtitfof  tfaognnlee^  it  mij  be  a  mattv  of 

enddenoefotiilbjiuj,  under  the  inatrncfion  of  the  coort.    Hie  court  nu^  ititlft 

their  opinion  to  the  Jtny  do.  a  matter  ef  |hct,  to  iNlkich  the  Jttty  uij  gifo  Ihe 

naifl^lheym^thhikb  la  eatitled  to.    Hio  deliveiy  of  a  deed  need  not  Bo 

ptoaed  in  the  acknoviiedgeuebt^  bvttheftctof  deiiTeiiynw^beproMdeixpraei^ 

or  bf  aiamiatanoei»     PoeMerion  ef  the  deed  ii  jmma  faeia  ofiteoa  of 

deHeoj. 
Befae  the  act  of  18S4,  a  deed  gjven  on  a  tax  eefe  coold  not  be  neei^  aa  jMTMia 

ybflMietideteeoftltlak 
Hie  peiaoQ- dahning  under  eoch  deed  moet  ihflfvr,  that  an  the  legal  laqnlilha  if 

the  law  hare  bean  ^^^ft^p^*^  wiili. 
A  record  firam  the  boolu  of  the  eoimty  auditor,  nioet  diow  die  traneecli^ 

oecnired,  to  be  evidence. 
A  hietorieal  aeoodttt  of  Ao  Ofenta,  ia  not  a  record  withm  the  etatnte. 
The  atatement  of  the  anditor  that  the  land  waa  regolailjr  entered  fortaxalMtt,  waa 

diaiged  with  oertam  penahicB  end  intereat,  and  legally  advertiiad  end  eold,*  can* 

not  be  received  ae  evidcneeb 
Theftcte  mnet  baatated,  to  enable  the  oanrttoJodgBi 
The  pendeo^  of  a  eoit  cannot  operate  aa  a  notioe,  nntil  after  die  aerrieo  of  priH 

eeei  or  pabBcation. 
The  proof  of  bottndaiiee,  where  the  cooiiBt  role  hae  been  entered  hifeo,  by  a  apedal 

ide  of  court,  la  diqpeiiaed  witk 

This  cause  was  argued  by  Mr.  Foscj  for  the  plaintiff,  and  by 

Mr.  Brushy  for  the  defendant 
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OPINION  OF  THE  COURT. 

This  action  of  ejectment  is  brought  to  recover  possesion 
of  a  certain  tract  of  land  in  the  Virginia  military  district, 
claimed  by  the  lessor  of  the  plaintiff,  and  of  which  the  defend- 
ants are  in  possession. 

To  show  his  title  the  plaintiff  gave  in  evidence  a  patent  for 
the  land  from  the  United  States,  to  David  Buchanan.  And 
then  offered  in  evidence  a  deed  fiopi  David  Canick  Buchanan 
to  Walter  Sterling,  dated  22d  May,  1825.  In  this  deed  the 
grantor  stated  that  he  had  been  formerly  called  David  Bu- 
chanan, and  that  it  was  executed  in  conformity  with  a  decree 
of  the  Circuit  Court  of  the  United  States  for  the  fifth  circuit, 
in  the  Virginia  district. 

The  deed  was  executed  at  Glasgow,  in  Scotland,  and  its 
execution  was  proved  by  the  two  subscribing  witnesses,  who 
swore  ^  that  they  saw  the  grantor  seal  as  his  oirn  proper  act 
and  deed,  and  in  due  form  of  law,  acknowledge  and  deliver 
Ihis  present  conveyance/'  This  oath  wias  administered  by 
the  Lord  Provost,  and  Chief  Magistrate  of  Glasgow,  and 
"which  he  duly  certified  under  his  seal  of  office. 

The  defendants  objected  to  the  admission  of  this  deed : 

1.  That  it  does  not  appear  to  have  been  executed  by  the 
patentee. 

2.  That  it  purports  to  have  been  made  in  pursuance  of  a 
decree  of  court,  and  the  record  of  that  decree  is  not  in  evi- 
dence. 

3.  That  the  acknowledgment  of  the  deed  contains  no  suffi- 
cient evidence  of  its  delivery. 

The  patent  issued  to  David  Buchanan,  and  the  deed  to 
Sterling  is  executed  by  David  Carrick  BuchanaiL  Now  it  is 
for  the  jury  to  determine  whether  the  grantor  and  the  patentee 
are  the  same  persoiL  And  this  they  will  have  a  right  to  de- 
termine firom  the  statement  on  the  &ce  of  the  deed,  and  other 
circumstances  of  the  case. 

In  5  John.  84,  and  12  Peters  456,  it  is  saki«  the  law  knows 
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of  but  one  christian  name ;  and  that  the  omiission  of  the  mid* 
die  name  or  the  initial  letter  of  it,  camiot  be  material.  The 
party  may  show  that  he  is  known  as  well  by  the  one  name  as 
the  other.    The  deed  will,  therefore,  be  admitted  as  evidence. 

The  second  objection,  that  the  recoid  of  the  decree  is  not 
offered  in  evidence,  cannot  be  sustained.  The  recital  in  the 
deed  that  it  was  executed  in  pursuance  of  a  decree,  &c  was 
unnecessary  to  the  yalidity  of  the  instrument.  It  may  be  ton- 
sidered  surplusage,  or  as  a  reason  why  flie  deed  was  executed 
to  Staling.  The  fee  was  vested  in  Buchanan,  and,  of  course, 
he  had  a  right  to  make  the  conveyance. 

The  other  objection,  is  not  to  the  execution  of  the  deed,  but 
that  the  acknowledgment  contains  no  evidence  of  its  delivery. 
It  is  not  necessary  that  the  delivery  should  be  proved  in  the 
acknowledgment  The  fact  of  delivery  may  be  Aown  e^ 
pready,  or  it  may  be  proved  by  circumstances.  Generally  the 
possession  of  4ie  deed  by  the  grantee,  is  sufficient  evidence  of 
its  having  been  delivered.  At  least,  this  is  prima  facia  evi- 
dence.  On  this  ground,  therefore,  the  deed  to  SterUng  cannot 
be  excluded  from  the  jury.  Sug.  on  Vend.  418.  Verplanck 
V.  Starry y  12  John.  Rep.  536.  Goodrich  v.  Waller,  1  John. 
Cas.  250.  Hatch  v.  Hatch,  9  M^ss.  Rep.  307.  Buggies  v. 
Lawaon,  et  aL  13  John.  Rep.  285.  1  John.  Gh.  Rep.  240. 

A  deed  was  then  offered  in  evidence  from  Sterling  to  the 
lessor  of  the  plaintiff,  to  which  the  same  objection,  as  to  the 
want  of  proof  of  delivery  in  the  acknowledgment  was  made, 
and  it  also,  was  overruled. 

This  closed  the  evidence  of  the  plaintiff;  and  the  defend- 
ants then  offered  in  evidence  a  certified  copy  of  a  paper  pur- 
porting to  be  a  deed  from  the  Auditor  of  Brown  county,  to 
John  S.  Wills,  dated  the  22d  April,  1824,  fi>r  two  hundred 
acres  of  land  in  the  tract  claimed  by  the  plaintiff,  which  the 
Court  overruled  on  the  ground  thit  the  deed  purported  to  have 
been  given  on  a  tax  sale,  and  there  was  no  proof  that  the 
requisites  of  the  law,  in  such  cases,  had  been  complied  with. 

The  defendants  then  offered  the  same  deed,  accompanied 
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by  the  followipg  duly  eertifie4  copy  oi  the  raocwd  of  the  ]^o- 
eeedings  at  i«id  befoxe  the  sale  of  the  land  for  taxes,  dated 
9th  May,  1838,  certified  by  Hesseldah  landaey,  county  Audi- 
tor of  Brown,  within  which  the  land  was  situated.  ^  Be  it 
remembered  that  the  Allowing  lands,  as  herein  set  forth,  ad- 
vertised for  sale  in  the  names  of  the  persons  to  each  tract 
annexed,  were  regularly  entered  on  the  duplicates  for  taxa* 
tioni  by  the  Auditor  of  Brown  county,  for  the  year  1821 ;  the 
tax  whereon  not  beii^  paid  for  said  year,  the  Collector  of  said 
couQty  returned  the  same  as  delinquent  therefor ;  whereupcm 
the  said  county  Auditor  made  out  and  transmitted  to  the  Au- 
ditor of  state,  a  list  of  said  lands,  with  the  amount  of  taxes, 
penalty,  and  interest  charged  thereon,  wa3  transmitted  by  the 
Auditor  of  state  to  the  county  Auditor  of  said  county ;  where- 
il^n  a  cmfy  ttiereof  was  published  three  weeks  in  succession 
in  a  newspaper  printed  in  Oeoi^^etown,  Brown  county,  Ohio, 
in  general  circulation  in  said  county ;  and  itfier  wards  the 
county  Auditor,  in  making  out  the  duplicate  for  said  county 
the  succeeding  year,  to  wit,  for  the  year  1822,  diarged  each 
tract,  in  addition  to  the  tax  for  said  year  1622,  with  the  tax, 
interest,  and  penalty  of  the  preceding,  and  seat  the  same  out 
a  second  time  for  collectioii;  the  tax  on  said  land  not  being 
paid  for  the  year  1822,  they  were  a  second  time  returned  de- 
linquent for  the  non-payment  of  the  tax,  penalty,  and  interest 
charged  thereon ;  a  list  of  whi6h  was  again  transmitted  to  the 
Auditor  of  the  state ;  that  afterwards  the  said  Auditor  of  state 
did  transmit,''  &c. 

This,  together  with  the  advertisement  published  six  weeks 
before  the  sale  of  the  land,  is  jthe  only  evidence  produced  to 
show  the  proceedings  in  regard  to  the  sale. 

Although  tha  above,  in  the  caption,  is  stated  to  be  a  certi- 
fied copy  of  the  record  of  the  proceedings  at  and  before  die 
sale  of  the  land,  yet  it  is  nMmifestly  a  history  of  the  proceed- 
ings after  the  events  had-  transpired,  and  not  a  copy  from  a 
record  where  they  were  entered  as  they  occurred. 

By  the  act  of  the  8th  of  Febnuury,  1820,  and  an  amend- 
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ment  thereto,  of  the  2d  of  February,  1821,  the  county  Audi- 
tor is  required  to  make  out  from  the  books  or  lists  iii  his 
office,  every  year,  a  complete  duplicate  of  all  the  lands  listed 
in  his  office  subject  to  taxation  with  the  taxes  charged  thereon. 
In  this  duplicate  he  is  required  to  state  the  number  of  entry, 
for  whom  originally  entered,  the  quantity  of  land  contained 
in  the  original  entry,  the  county,  water-course,  number  of 
acres,  whether  first,  second  or  third  rate  land,  and  the  amount  • 
of  taxes  charged  thereon.  The  matters  of  description  are  to 
be  entered  in  separate  columns  opposite  the  name  of  the  pro- 
prietors. And  the  auditor  is  required  to  keep  a  book  for  that 
purpose,  and  to  record,  in  the  form  above  specified,  the  lands 
entered  in  his  county  for  taxation. 

If  the  tax  be  not  paid  in  the  county  by  the  20th  November, 
or  to  the  state  treasurer  by  the  31st  December,  in  each  year, 
the  lands  are  to  remain  charged  with  all  arrearages  of  taxes 
and  lawful  interest  thereon,  untH  the  same  shall  be  paid;  to 
which  there  shall  be  added  a  penalty  of  twenty-five  per  cent. 
on  the  amount  of  tax  charged  for  each  year  the  same  may 
have  been  delinquent. 

The  auditor  of  state  is  required  to  compare  the  list  of  defal- 
cations transmitted  firom  each  coufity  auditor,  with  the  dupli- 
cates sent  to  his  office  from  said  county,  for  the  same  year; 
and  to  record  in  a  book  kept  for  that  purpose,  the  delinquent 
lands,  and  charge  the  same  with  penalties  and  interest 

When  lands  are  returned  delinquent  for  two  years,  the  pen- 
alty and  interest  are  to  be  charged  for  each  year  by  the  state 
auditor,  who  is  required  to  transmit  the  same  to  the  county 
auditor;  and  he  is  forbidden  to  enter  lands,  a  second  time  de- 
linquent on  the  dupUcate  for  the  current  year.  y 

On  receiving  this  list  of  lands  a  second  time,  the  county  au-  ^ 

ditor  is  required  to  advertise  the  same  six  weeks  successively, 
in  a  newspaper  printed  in  the  county;  which  advertisement^ 
shall  state  the  amount  of  the  tax,  interest  and  penalties  di 
on  each  tract,  and  the  time  of  sale,  &c.    All  sales  are  U^be 
made  by  the  county  auditory  and  on  such  sale  being/made. 

28  / 


326  OHIO, 

Leaeee  of  Dunn  v.  Games  6l  GKUwrt. 

he  is  required  "to  make  a  fair  entry  descriptive  thereof,  in  a 
book  to  be  provided  by  him  for  that  purpose/'  and  shall 
«  record  in  said  book  all  the  proceedings  relative  to  the  adver- 
tising, selling  and  conveying  said  delinquent  lands;  which  re- 
cord shall  be  good  evidence  in  all  courts  holden  within  ibis 
state." 

Now  the  question  is  whether  the  paper  certified  to  be  a  true 
record  from  the  books  of  the  county  auditor,  Aows  a  substan- 
tial compliance  with  the  requisites  of  the  law. 

It  states  the  fact  that  the  land  was  «  regularly  entered  on  the 
duplicates  for  taxation,  by  the  auditor  of  Brown  coimty,  for 
the  year  1821,"  but  how  was  it  entered?  This  is  the  first 
step,  and  if  the  land  be  not  entered  in  conformity  to  law,  the 
subsequent  proceedings  in  regard  to  the  sale  are  invalid. 

The  law  requires  the  "  name  of  the  proprietor  to  be  stated, 
the  number  of  survey,  for  whom  originally  entered,  the  quan- 
tity of  land  contained  in  the  original  entry,  the  county,  water 
cousse,  number  of  acres,  whether  first,  second,  or  third  rate, 
and  the  amount  of  taxes  charged  thereon."    And  subse- 
quently, if  the  land  be  returned  delinquent,  interest  and  a 
certain  penalty  are  to  be  charged.    Now  is  it  enough  for  the 
auditor  to  say  that  these  things  were  legally  done.    Must  he 
not  show  how  they  were  done,  that  the  court  may  judge  of 
their  legality.    The  record,  if  it  may  be  called  a  record,  sub- 
stitutes the  judgment  of  the  auditor  for  the  judgment  of  the 
court. 

On  receiving  the  delinquent  list  from  the  auditor  of  state, 
charged  with  the  penalty  and  interest,  the  coimty  auditor  is 
required  by  the  law  to  publish  the  same  three  weeks  in  some 
newspaper  of  general  cuculation  in  his  county.  This  the 
county  auditor  states  was  done.  But  how  was  it  done? 
Should  not  the  record  show  that  an  exact  copy  of  the  dupli- 
cate received  from  the  auditor  of  state,  as  the  law  requires,  was 
published?  Is  the  mere  statement  by  the  auditor,  that  the 
thing  was  done,  sufficient?  Why  is  it  not  then  sufficient  for 
the  derk  of  this  court  to  state  in  the  record  the  fact,  that  a 
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judgment  was  entered,  omitting  the  form  in  which  it  should 
be  entered?  It.is  not  the  opinion  of  the  county  auditor  that 
the  thing  was  legally  done,  which  is  made  evidence  by  the 
statute,  but  the  transaction  itself. 

It  would  scarcely  be  contended^  if  the  auditor,  instead  of 
stating  at  length  the  advertisement  on  which  the  land  was 
sold,  showing  the  time  and  manner  of  it  were  conformable  to 
law,  had  simply  declared  the  fact  that  legal  notice  had  been 
given,  that  it  would  have  been  suffioiait.  And  yet,  if  the 
mere  statement  of  the  fact,  that  the  land  was  regularly  listed 
for  taxation,  the  three  weeks  notice  given  on  receiving  the 
delinquent  list  from  the  auditor,  and  that  the  penalties  and  in- 
terest were  regularly  charged,  be  received  as  evidence,  on  the 
same  principle,  the  same  Mnd  of  evidence  should  be  received 
as  to  the  notice  and  sale. 

The  record  of  the  auditor^  if  kept  as  the  law  requires,  most 
show  the  entry  of  the  land  and  all  the  other  materifed  facts  in 
the  case,  and  a  certified  copy  firom  this  record  is  made  evi- 
dence by  the  statute.  It  must  be  a  copy  firom  the  book,  and 
iH>t  a  historical  account  of  what  was  done. 

We  think  the  paper  offered  as  a  record  cannot  be  so  con- 
sidered. That  instead  of  being  copied  from  the  record,  it  has 
evidently  been  drawn  from  an  inspection  of  it,  giving,  per- 
haps, a  short  account  of  what  appears  upon  its  face. 

By  the  act  of  1824,  the  deed  in  pursuance  of  a  tax  sale  is 
made  prima /ada  evidence  of  title.  This  throws,  in  some  de- 
gxae  at  least,  the  burden  of  proof  to  invaUdate  the  sale,  on  the 
person  who  contests  the  tax  title.  But  the  present  deed  does 
not  come  under  this  law,  and  of  course  cannot  be  governed 
by  it 

In  2  Ohio  Rep.  233,  the  court  say  <<the  requisitions  of  the 
law  are  substantial  and  usefiil^  and  cannot  be  dispensed  with. 
Tax  sales  are  attended  with  greater  sacrifices  to  the  owners 
of  land  than  any  others.  Purchasers  at  those  sales  seem  to 
have  but  little  conscience.    They  calculate  on  obtaining  acres 
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for  cents,  and  it  stands  them  in  hand  to  see  that  the  piooeed- 
ings  have  been  strictly  regular."  And  in  the  case  of  Kuli^ 
heirs  v.  HemphiWa  heirs,  3  Ohio  Rep.  d32,  the  oouit  decided 
that  a  deed  from  a  collector  of  taxes  is  not  available  to  trans- 
fer the  title,  without  proof  that  the  land  was  listed,  taxed  and 
advertised,"  &c. 

In  the  Supreme  Court  of  the  United  States,  it  has  been  held 
in  several  cases  that  a  person  who  claims  under  a  (ax  tide 
must  show,  to  make  his  title  good,  that  all  the  requisites  of  the 
law  had  been  complied  with.  McClung  v.  iZoM,  6  Wheat. 
116.  Thatcher  et  al  v.  Powell  et  al.  6  Wheat  119.  Sun- 
kendorf  v.  Tat/lor^s  lessee^  4  Peters,  549.  And  this  is  the  set- 
tled rule  in  this  state. 

The  defendants  also  gave  in  evidence  a  duly  autfientioated 
tianscript  of  the  record,  of  the  proceedings  and  decree^  of  Ifae 
Supreme  Court  of  Ohio  in  the  case  of  Whiiffs  heirs  ei  al.  v. 
David  Buehanany  deceased,  in  his  life  time,  defendant;  and 
his  unknown  heirs,  after  his  death,  made  defendants  by  bill  of 
revivor,  wherein  the  title  of  the  premises  in  question,  and 
other  lands,  were  decreed  to  complainant 

On  this  last  evidence  the  Court  are  asked  to  instruct  the 
jury,  by  the  defendants,  that  the  pendency  of  this  suit  against 
Buchanan  and  his  heirs  was  constructive  notice  to  Sterling. 

This  the  court  refiised  to  do,  and  instructed  tfie  jury,  that 
unless  the  process  in  the  chancery  suit  had  been  served,  or 
publication  made,  before  the  deed  was  executed  firom  Bucha- 
nan to  Sterling,  the  latter  could  in  no  respect  be  chargeable 
with  notice. 

The  court  were  also  requested  to  chai^  die  jury  by  the 
defendants,  that  as  the  lessor  of  the  plaintiff  had  introduced  no 
evidence  to  show  his  beginning  comer,  or  the  ottier  calk  in 
his  deed,  he  could  not  recover.  But  the  court  instructed  the 
jury  that  in  entering  into  the  consent  rule,  under  a  special 
rule  of  the  court,  the  defendants  are  bound  to  admit  on  Ae 
trial,  that  they  are  in  possession  of  land  claimed  by  the  plain- 
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tiff.  Tbat  in  this  case  there  could  be  no  mistake  sus  to  the  ex- 
tent of  this  admission,  as  the  boundaries  of  the  plaintiff's  patent 
are  set  out  in  the  deotaration. 

And  as  to  the  fact  of  the  patentee,  being  the  same  person 
that  made  the  deed  to  Sterling,  the  jury  were  instructed  that 
they  might  ascertain  it,  from  the  recital  in  the  deed,  and  the 
other  &cts  and  circumstances  of  the  case.  And  the  court 
stated  to  the  jury  ihehr  opinion  that  David  Buchanan  the 
patentee,  and  David  Carrick  Buchanan  the  grantor  to  Sterling 
were  not  two  persons,  but  one.  But  they  were  informed  this 
opinion  was  not  given  to  them  as  matter  of  law,  but  in  refe- 
rence to  a  matter  of  fact,  the  truth  of  which  they  must  deter- 
mine. 

The  jury  foimd  the  defendants  giiUty>  on  which  verdict  a 
judgment  was  rendered 

This  case  was  taken  to  the  Supreme  Court  by  a  writ  of  er- 
ror, and  the  decision  of  the  Circuit  Court  on  all  the  points  was 
afiBxmed.    14  Peters. 
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for  cents,  and  it  stands  them  in  hand  to  see  that  the  prooeed- 
ings  have  been  strictly  regular/'  And  in  the  case  of  KuM 
heirs  v.  HemphiWs  heirs^  3  Ohio  Rep.  %^2,  the  court  decided 
that  a  deed  from  a  collector  of  taxes  is  not  available  to  tsrans- 
fer  the  title,  without  proof  that  the  land  was  listed,  taxed  and 
advertised,'^  &c. 

In  the  Supreme  Court  of  the  United  States,  it  has  been  held 
in  several  cases  that  a  person  who  claims  under  a  (ax  tide 
must  show,  to  make  his  title  good,  that  all  the  requisites  of  the 
law  had  been  complied  with.  McClung  v.  BosSy  %  Wheat 
116.  Thatcher  et  al  v.  Powell  et  al  6  Wheat  119.  Bun- 
kendorf  v.  Taylor^ a  lessee^  4  Peters,  549.  And  this  is  the  set- 
tled rule  in  this  state. 

The  defendants  also  gave  in  evidence  a  duly  authentioated 
tianscript  of  the  record,  of  the  proceedings  and  decree,  of  the 
Supreme  Court  of  Ohio  in  the  case  of  Whitt?s  heirs  ei  al.  v. 
David  Buchanan,  deceased,  in  his  life  time,  defendant;  and 
his  unknown  heirs,  after  his  death,  made  defendants  by  biU  of 
revivor,  wherein  the  title  of  the  premises  in  question,  and 
other  lands,  were  decreed  to  complainant 

On  this  last  evidence  the  Court  are  asked  to  instruct  the 
jury,  by  the  defendants,  that  the  pendency  of  this  suit  against 
Buchanan  and  his  heirs  was  constructive  notice  to  Sterling. 

This  the  court  revised  to  do,  and  instructed  die  jury,  that 
unless  the  process  in  the  chancery  suit  had  been  served,  or 
publication  made,  before  the  deed  was  executed  from  Bucha- 
nan to  Sterling,  the  latter  could  in  no  respect  be  chax^eabk 
with  notice. 

The  court  were  also  requested  to  chai^  the  jury  by  the 
defendants,  that  as  the  lessor  of  the  plaintiff  had  introduced  no 
evidence  to  show  his  beginning  comer,  or  the  otfier  calls  in 
his  deed,  he  could  not  recover.  But  the  court  instructed  the 
jury  that  in  entering  into  the  consent  rule,  under  a  special 
rule  of  the  court,  the  defendants  are  bound  to  admit  on  tfie 
trial,  that  they  are  in  possession  of  land  claimed  by  the  plain- 
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tiff.  That  in  this  case  there  could  be  no  mistake  as  to  the  ex- 
tent of  this  admission,  as  the  boundaries  of  the  plaintiff's  palent 
are  set  out  in  the  dectacration. 

AnH  as  to  the  &ct  of  the  patentee,  being  the  same  person 
fliat  made  the  deed  to  Sterling,  the  jury  were  instructed  that 
they  might  ascertain  it,  from  the  recital  in  the  deed,  and  the 
other  &cts  and  circumstances  of  the  case.  And  the  court 
stated  to  the  jury  thek  opinion  that  David  Buchanan  the 
patentee,  and  David  Carrick  Buchanan  the  grantor  to  Sterling 
were  not  two  persons,  but  one.  But  they  were  informed  this 
opinion  was  not  given  to  them  as  matter  of  law,  but  in  refe- 
rence to  a  matter  of  fact,  the  truth  of  which  they  must  deter- 
mine. 

The  jury  found  the  defendants  gu^ty,  on  which  verdict  a 
judgment  was  rendered. 

This  case  was  taken  to  the  Supreme  Court  by  a  writ  of  er- 
ror, and  the  decision  of  the  Circuit  Court  on  all  the  points  was 
affinned.    14  Peters. 
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Hamilton  Mohrisok  v.  BeniAbt  !et  Jll. 

In  this  case  the  writ  usoed  against  Heniy  Bennet  and  one  Stewart.    It  waaia- 

tonied  served  on  Bennet  non  est  diB  to  Stewart. 
The  declaration  averred  tfaat^e  plaintiff  waa  a  citizen  of  New  Yoi^  and  the  de- 

fisndant  Bennet,  a  citizen  of  Ohio,  and  that  the  writ  which  had  iaaoed  agaibst 

Stewart  was  retozned  fion  esf ,  dbc  no  avekuAsut  b^Sng  IAm  in  Act  dedantioii 

of  his  citizenflll^ 
A  plea  to  the  jurisdiction  was  filed. 

This  cause  was  argued  by  Mr.  Page^  for  the  plaintiff,  and 
by  Mr,  Powers^  for  the  defendant. 

OPINION  OP  THE  COURT. 

The  limited  nature  of  the  jurisdiction  of  this  Court  gives 
rise  to  a  great  number  of  questions  on  that  point 

It  is  a  well  settled  principle,  that  the  Court  can  take  no  ju- 
risdiction in  a  case  where  tibere  are  several  plaintiffs  or  defen- 
dants, unless  each  individual  as  plaintiff  or  defendant  has  a 
right  to  bring  his  suit  in  the  Court,  or  is  liable  to  its  process. 
And  it  is  also  settled,  that  if  the  declaration  do  not  contain 
averments,  showing  that  the  Court  has  jurisdiction,  it  is  defec- 
tive, and  advantage  may  be  taken  of  the  defect  by  demurrer, 
motion  in  arrest  of  judgment,  or  on  a  writ  of  error.  Bingham 
V.  Caboty  3  Dall.  382.  Emory  v.  Oreenough^  Ibid  369.  4 
Dall.  Rep.  7.    Mercrombie  v.  Dupuis  et  aL     I  Cranch,  343. 

In  this  case  it  is  contended  that  there  is  no  averment  in  the 

declaration  showing  that  Stewart  is  a  citizen  of  Ohio,  which  is 
330 
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nCcesiSary  to  gi^  the  Coitrt  jurbdiction  between  him  and  the 
J>\amtid'.  And  the  statute  of  the  state  is  referred  to,  wMfth 
authorizes  the  plaintiff  to  ptoceied  to  judgment  againstDie  de- 
ifendaiit  on  whbtn  the  ptocess  htts  been  served,  attd  afterwards 
knake  'die  other  persons  named  in  ibib  "Hirtity  who  totdd  not  be 
fotind,  parties  to  the  judgment  by  t  scire  faina^.  And  tiiat  in 
ftiis  proceeding,  ttie  burdeA  ftf  proof  iis  thrb^Wi  Wi  the  defen- 
dants, as  they  Site  called  on  to  ndioW  Why  fh^y  should  not  be 
ttiade  a  piaity  to  the  jud^ent. 

tt  id  6lea^  that  the  Couft  cain  tak^  no  jttriisdibtidn  as  betw^n 
ihe  plaintiff  and  Bte^vlrart.  tte  may  be  a  eitizeU  of  the  State 
of  New  York,  or  of  some  other  state  than  the  state  of  Ohio, 
artt  ih  sU6h  (iase,  the  fcoYcrt  ha^e  no  jttrisdibtiotL  One  of  the 
parties  must  be  a  dtizen  of  the  statb  where  the  i^t  is  brol^t 
or  the  process  must  be  d^tVed  on  Ubn  wtAin  the  state.  And 
the  declaration  should  show  the  citizenship  of  the  parties. 

This  being  the  case,  if  4he  f»roceeding  against  Bennet,  on 
whom  the  process  has  been  served  shall  prejudice  the  rights 
of  Stewart,  the  plea  must  be  sustained. 

If  the  Court  have  no  jurisdiction  as  between  the  plaintiff 
^mid  ^Me walrt^  «fo  fMeeedings  can  h^  Jiad  tagaiast  hii%  uader 
the^staf^Me,!^  Wske  bttti  a  pArtyfo  the  judgment  Aad  if 
this  cannot  be  done,  will  the  judgment  againMBenii^,in'any 
respect,  affect  the  nghto  of  Stewart  ?  Will  not  the  case  lie  as 
open  to  V^iTn  to  contest  the  validity  of  the  obligation  on  which 
the  action  is  brought,  afttt  ttfis  .judgment  as  bdbre  it  ?  This 
Will  not  be  co'ntrovetted. 

Under  the  Statute,  the  proceeding  against  Bennett  is  aUOA)- 
Tized,  but  ftrther  than  this  the  plaintiff  cannot  Tproceed. 

A  questibn  somewhat  similar  to  this  arose  in  the  case  of 
Vatfi^ron^.  McltobertSy  3  Wheat.  591,  in  Which  the  Court 
decided  that  «' where  M.  a  citizen  of  Kentucky,  brotrght  a 
suit  in  equity,  in  the  Circuit  Court  of  Kentucky,  against  C. 
^ted  to  be  a  citizen  of  Virginia,  and  I.  and  E.  without  any 
designation  of  citizenship,  all  the  defendants  appeared  and 
answered,  and  a  decree  was  pronounced,  in  the  Circuit  Court 
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of  Kentucky,  for  the  plaintiff.  And  the  Court  held  that  if  a 
joint  interest  vested  in  C  and  the  other  defendants,  the  Ck>urt 
badjio  jurisdiction  in  the  case ;  but  if  a  distinct  interest  vested 
in  G,  so  that  substantial  justice,  so  &r  as  he  was  concerned 
could  be  done,  wilhout  affecting  the  other  defendants,  the 
jurisdiction  of  the  Court  nxight  be  exercised  as  to  him  alone. 

In  the  case  of  Craig  v.  CummingSy  2  Wash.  C.  C.  Rep.  506, 
Mr.  Justice  Washington  decided,  in  a  case  situated  in  all 
respects  like  the  present  one,  the  jurisdiction  could  be  sus- 
tained. And  it  is  believed  that  the  statute  of  Pennsylvania, 
under  which  the  proceeding  was  had,  was  similar  to  the  Ohio 
statute. 

Upon  the  whole,  the  Court  think  the  jurisdiction  noay  be 
sustained,  as  against  the  defendant  Bennet,  and  the  plea  is 
overruled.    Judgment  for  the  plaintiff 
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The  {dm  ta  the  dedmlioiL  not  hiviiig  been  filed  widun  the  ink,  a  defok  waa 
entered;  -and  a  motion  waa  made  by  Mr.  Poweca  to  open  the  detelt  and  fir 
leave  to  file  a  plea. 

OPINION  OP  THE  COUBT. 

The  court  have  uniformly  set  aside  a  de&ult,  entered  at 
rules,  before  the  appearance  term,  on  motion,  on  the  condition 
that  the  defendant  shall  file  a  plea  to  the  ments  and  go  to 
trial  In  no  case  can  the  defendant  take  advantage  of  his 
own  negligence,  by  procuring  a  continuance  on  the  ground 
that  the  issue  was  not  made  up.  If  a  continuanoe  be  granted 
to  him,  it  must  be  on  ground  wholly  distinct  firom  his  own 
laches. 

The  court  in  requiring  a  plea  to  the  merits,  provide  against 
dilatory  or  Mvolous  pleas,  and  this  is  the  principal  effect  given 
to  the  rule. 
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On  the  default  being  opened,  it  is  optional  with  the  plaintiff 
to  try  or  continue  the  cause. 

Other  conditioms  are  annexed  to  the  opening  of  a  (Mbult 
jfiwr  plea  by  a  rule  of  court  recently  adopted.  This  rule  re- 
quires the  defendant  to  admit  the  partnership  of  the  plaintife, 
if  the  suit  be  brought  \a  the  name  pf  a  firm,  imless  denied  un- 
<ier  oath.  And  also  to  admit  the  QLti3ei;iship  of  the  plaintiff, 
as  alleged  in  the  declaration* 

The  great  object  of  the  court  in  adopting  rules  of  practice 
was,  to  facilitate  the  transaction  of  business,  without  subject- 
ing  counsel,  who  live  at  a  distaoee,  to  any  inconvenience 
which  can  prejudice  their  clients^ 

Thede&ult  is  opened  and  leave  is  givea  to  file  a  plea  to  the 
meiita. 


0.  Loving  &  Co.  v.  OLivEft  Fairchilb. 

This  ii  an  action  of  aflflompsit,  faroo^t  by  ^e  plaintiiBi  agafaut  iba  deAndant,  aa 
the  aooeptor  of  a  bill  of  exchange.  The  declaration  having  been  filed,  tiie  de- 
fendant filed  hu  plea  of  non-aasampait,  without  annexing  to  it  an  aifida^  aa 
the  afatate  reqmraa,  that  the  inatrament  on  which  the  action  la  brought,  waa 
nol  executed  bj  him.  Andamotionwaamadeby  Mr.  Fox  Ibr  team  to  amend 
the  plea  by  *nnATing  mch  affidavit  to  it,  aa  the  rule  of  the  court,  which  adopta 
tba  itfltiitff,  reauirea* 

A6*.  ^r^A/ opposed  the  motion. 

QPIfaON  OF  THE  COURT. 

Thb  present  motion  cannot  be  distinguished  from  other 
motions,  for  leave  to  amend  the  pleadings.  And  this  couit 
have  always  been  liberal  in  allowing  amendments  for  the 
advancement  of  justice,  where  they  are  appUed  for  in  reasoo- 
able  time.  Leave  is  given  to  amend  the  plea  by  annejcing 
an  affidavit  le  it,  at  the  costs  of  the  defenda^it 
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The  Lessee  of  Conrad  Shultz  v.  Lewis  Moobe. 

A  moticNi  WM  made  for  a  oontiiiiianoe  of  this  cauae,  foondad  on  fiat  affidavit  of 
one  of  the  defendant^  a  oonnael,  who  waa  aick  and  unable  to  attend  the  oooit 
Tile  affidavit  atated  that  the  affiant  waa  the  fint  ooonael  engaged  by  the  de- 
fondant,  had  appeared  aa  hia  counael  in  the  same  caae  in  the  alate  conrt;  and 
waa  intimately  acquainted  with  the  groonda  of  defonoe.  That  he  had  poaaei 
aion  of  the  papera,  dec.  and  that  he  did  not  believe  joatioe  eoold  be  done  in  die 
eauae,  under  preaent  dicumatanoei,  in  hia  ahaence. 

OPINION  OF  THE  COURT. 

Whebe  the  leading  counsel  in  a  case  is  prevented  fitom  at- 
tending the  court  by  sickness,  and  the  counsel  in  attendance 
is  not  prepared  to  go  on  with  the  trial,  it  is  a  sufficient  ground 
for  a  continuance.  The  cause  stands  continued  at  the  costs 
of  the  defendant. 


DonaHTTy  Diblee  &  Co.  v.  John  Hildt. 

The  payees  of  a  promiaBory  note  are  entitled  to  le-iecover  tiie  coata  of  proteit 
against  an  indoner ;  the  note  or  bill  being  of  that  chancier  which  makes  a 
proteat  evidence  of  a  demand  of  pigment 

Mr.  GacUbn/ appeared  for  the  plaintifQs. 

OPINION  OP  THE  COURT. 

This  action  was  brought  against  the  indorser  of  a  promis- 
sory note,  which  is  admitted  by  the  default  of  the  defendant ; 
and  the  judgment  being  entered  by  default,  a  motion  is  made 
to  instruct  the  clerk,  to  include  the  cost  of  the  protest  in  the 
taxation  of  costs. 

In  the  case  of  the  Union  Bank  v.  JEfydcy  6  Wheat,  57«,  the 
supreme  court  say  « the  nullity  of  a  protest  on  the  legal  obli- 
gations of  the  parties  to  an  inland  bill,  is  tested  by  the  consid- 
eration, that  independently  of  statutory  provisions,  if  any  exist 
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any  where,  or  conventional  understanding,  the  protest  on  an 
inland  bill  is  no  evidence  in  a  court  of  justice  of  either  of  the 
incidents  which  convert  the  conditional  undertaking  of  an  in- 
dorser  into  an  absolute  assumption.  And  again,  a  protest  on 
an  inland  bill  or  promissory  note  is  not  necessary,  nor  is  it 
evidence  of  the  facts  stated  in  it 

In  the  8th  of  Wheat.  Nicholla  v.  Webby  326,  the  court  say, 
*^  It  does  not  appear  that,  by  the  laws  of  Tennessee,  a  demand 
of  payment  on  promissory  notes  is  required  to  be  made  by  a 
notary  public  on  a  protest  made  for  non  payment,  or  notice 
given  by  a  notary  to  the  indorsers.  And  by  the  general  law 
it  is  perfectly  clear,  that  the  intervention  of  a  notary  is  unne- 
cessary in  these  cases.  The  notarial  protest  is  not,  therefore 
evidence  of  itself,  in  chief,  of  the  fact  of  demand,  as  it  would 
be  in  cases  of  foreign  bills  of  exchange ;  and  in  strictness  of 
law  it  is  not  an  ofBlcial  act.  But,  we  all  know,  that  in  point 
of  fact  notaries  are  very  commonly  employed  in  this  business ; 
and  in  some  of  the  states  it  is  a  general  usage  so  to  protest  all 
dishonored  notes,  which  are  lodged  in  or  have  been  discount- 
ed by  the  bank.  The  practice  has,  doubtless,  grown  up  from 
a  sense  of  its  convenience  and  the  just  confidence  placed  in 
men  who,  from  their  habits  tod  character  are  likely  to  perform 
these  important  duties  with  punctuality  and  accuracy.  We 
may  therefore,  safely  take  it  to  be  true  in  this  case,  that  the 
protesting  of  notes,  if  not  strictly  the  duty  of  the  notary,  was 
in  conformity  to  general  practice  and  was  an  employment  in 
which  he  was  usually  engaged.'' 

l^e  notary  in  the  above  case  being  deceased,  his  book  in 
which  he  made  entries  of  demands  made  on  promissory  notes, 
and  parties  given,  was  received  as  evidence.  The  usage  to 
protest  promissory  notes  discounted  by  banks  or  made  payable 
at  banks,  is  as  universal,  as  to  protest  foreign  bills  of  exchange. 
And  it  has  been  adopted  for  the  same  reason,  the  convenience 
of  all  who  are  engaged  in  commercial  transactions.  And  it  is 
believed  to  be  the  practice,  in  most  states,  to  receive  the  pro-^ 
test,  on  a  promissory  note,  the  same  as  on  a  bill  of  exchange 
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68  evidence  of  demand.    la  some  of  the  states  this  ia  regulated 
by  statute. 

The  note  in  question  was  giren  payable  in  a  different  eCate 
from  that  in  which  the  maker  and  endorser  reside,  so  that 
strictly  it  is  not  an  inland  bill,  but,  by  being  indorsed  and 
being  made  payable  in  a  different  state,  assumes  the  character 
of  a  foreign  bill,  and  the  protest,  is  every  where  received  as 
evidence  of  demand.  Buckner  v.  /Vnfey,  2  Peters'  Rep. 
68e— Phil.  Ev.  (Ed.  1839,)  382. 

The  holder  of  the  note  was  bound  to  use  due  diligence  to 
<4iarge  the  defendant  who  was  indorser,  and  a  protest  is  a  step 
which  constitutes  a  part  of  that  diligence.  Proof  of  notice  is 
rendered  unnecessary  in  this  case,  as  by  the  de&ult,  the  de- 
fendant has  admitted  both  demand  and  notice. 

In  the  case  of  Morgan  v.  Seintzel,  7  Cranch,  273,  the  court 
decide  that  the  maker  of  a  promissory  note,  payaUe  to  order, 
is  under  the  custom  of  merchants,  liable  to  refund  the  amoxmt 
of  the  note  and  costs  of  protest,  to  an  indorser  who  has  been 
obliged  to  take  up  the  note  after  protest. 

The  indorser  is  responsible  for  the  costs  of  protest,  and  may 
recover  the  amotmt  from  the  maker  of  the  note. 

And  the  holders  of  the  note,  in  this  case,  are  not  less  entitled 
to  recover  the  costs  of  protest,  because  the  defendant,  by  his 
default  has  admitted  the  right  of  action,  than  if  he  had  contest- 
ed the  right.  We  think,  it  is  proper,  therefore,  to  indude  the 
costs  of  protest  as  a  part  of  the  judgment  in  this  case. 
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Ltsakpsr  Spoohbr  V.  Alexander  McConnbia  and  others. 

OooMB  parts  of  the  Ordmance  of  1787,  for  tlie  govemmoiit  of  the  North-Wertem 

tBiritoiy,  were  designed  temporarily  to  regulate  the  government  of  the  territory. 

These  mre  necessarily  abolhbed  on.  a  change  from  a  territorial  to  a  state  govern- 


Other  parts  were  designed  to  he  permanent,  and  were  sanctiotted  by  compact 
These  woe  bompriM  in  ox  aorttdes,  which  were  dedaied  to  be  unalterable,  ex- 
cept by  conun<m  consent. 
Some  of  these,  howerer,  being  guaranteed  in  the  federal  oonstitiition,  subsequentiy 

adopted,  may  be  considered  as  practically  annulled. 
And  any  prorisions  of  the  ordinance  which  are  repugnant  to  the  constitcition  of 

Ohio,  may  be  considered  as  also  annulled. 
The  people  of  the  State  adopted  the  constitution,  and  it  was  sanctioned  by  Con- 

greas,  so  that  here  was  the  common  consent  required  by  the  compact,  for  the 

abrogation  of  any  of  ito  provisions. 
But  the  article  respecting  the  navigableness  of  certain  watam  and  the  carrying 

places  between  them,  remains  without  modification;  and  alsote  artide  whieh 

ntooibils  su'vicnr. 
These  aland  unrepealed,  and  others,  unless  they  shall  be  considered  as  repealed 

by  impGcslion. 
They  are  not  inoompatflile  with  state  sovereignty. 
The  State  has  agreed  not  to  tax  the  public  lands,  nor  until  five  yean  after  they 

sbaD  have  been  sold,  but  this  does  not  impair  ite  sovereignty. 
An  ineoiponttion  of  a  compatiy  to  improve  the  navigation  of  a  river,  takes  such 

rivier,  fipom  the  action  of  ordinary  legialatbn,  but  this  is  not  incompatible  with 

state  sovereignty. 
Hie  right  to  tax  still  eziste  as  fiifly  as  ever,  but  some  of  the  objecte  of  taxation  may 

be  withdrawn  by  coinpact ;  and  so  as  it  regards  legislative  action  on  certain  rivers. 
Admitting  m  state  mto  the  Union,  on  sn  equal  footing,  with  the  original  stetea, 

does  not  mean,  that  ito  powers,  legislative,  judicial,  and  executive,  shall  be  exei^ 

cised  to  tiie  same  extent  and  in  the  same  mode  as  all  the  other  stetes. 
In  this  respect,  the  states  are  unequal,  as  perhaps,  the  powers  of  no  two  states,  are 

exercised  in  tiie  aaihe  mode  and  to  the  same  extent 
They  are  equal,  as  being  alike  free  in  the  fivmation  of  tiieir  ooo^rtitntbn,  and  fak 

the  exercise  of  tin  powers  of'  govemment  under  sudi  restiidions  and  limits 

tioos  as  each  may  have  voluntarily  imposed  on  itsel£    And  in  die  people  of 

each  having  the  power  to  modify  or  change  their  constittttion  at  discretum. 
The  fedeerigoverimient  is  one  of  limited  powers,  but  sovereign  witiiai  the  powers 

dolfgwtod 
But  tike  soveraigntj.in  this  country  reodes  vritii  the  ooostitiiency,  and  not  with 
die  frmctionaries  of  government 
S9 
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The  people  of  the  statei  are  the  conatitaencj  of  the  federal  as  well  as  of  ^ 
state  govemmentB,  and  they  may  alter  the  oonsthotioD  of  Hie  federal*  and  of 
their  ntpod&we  stale  goremments. 

Compacts  are  as  obligatory  upon  states  as  upon  individuals.  And  the  feet  of  their 
entering  into  compacts,  which  bind  them,  shows  that  they  are  finee. 

The  provisions  of  the  ordinance  in  regard  to  certain  navigable  streams  and  the 
carrying  places  between  them,  do  not  prohibit  the  legislature  of  the  Stale  from 
improving  the  navigatiipn  of  such  rivers  and  carrying  places. 

Neither  the  riven  nor  the  canying  places  can  be  obstrocted,  but  musC  remain  free; 
but  if  the  legislature  with  its  funds,  or  through  the  instrumentality  of  compa- 
nies, should  improve  the  navigation  of  the  riven  by  canals  or  otherwise,  and 
the  carrying  places,  by  canals,  raitroads,  or  turnpike  roed%  tolls  may  be  dwiged 
for  the  increased  fecMities. 

An  obstruction  such  as  natural  fells,  dec  does  not  destroy  the  character  of  the 
river  above  them,  if  it  be  navigable. 

No  individual  has  a  right  to  prosecute,  in  his  own  name,  for  a  public  nuisance. 

He  cannot  so  prosecute,  unless  the  act  complained  ol^  be  a  private  nuisanee  to 
himself. 

Courts  of  Chancery  will  not  interfere  by  injunction  to  prevent  a  threatened 
wrong,  unless  the  danger  is  imminent,  and  the  injury  is  inemediahle  in  any 
other  foim. 

The  right  set  up  by  the  complainant,  as  a  citizen  of  the  United  States,  to  navi- 
gate the  above  watera,  is  an  abstract  right,  and  such  an  on^  as  Chancery  Mmx%^ 
protect  from  violation. 

He  does  not  state  that  he  is  engaged  in  navigating  the  Maumee,  which  he  char- 
ges, the  defendants  threaten  to  obstruct,  by  the  constructian  of  one  or  mere 
dams,  but  merely  relies  on  his  right  to  do  so,  which  may  never  be  ezetdsed. 

Chancery  does  not  deal  with  abstractions  or  contingencies,  but  with  practioBi 
rights  and  to  prevent  impending  wrongs. 

The  complainant  alleges,  generally,  that  he  will  be  injured  in  his  property,  by  the 
construction  of  the  dams,  and  on  this  ground  preys  an  injunction;  but  he  does 
not  show  how  he  will  be  injured. 

This  is  necesnry,  that  the  Court  may  judge  viiether  the  wrong  complained  o^ 
entitles  him  to  an  injunction. 

Every  wrong  done,  in  this  way  on  which  an  action  may  be  anstainedf  will  not  en- 
title a  party  to  an  injunction. 

The  fectsmust  present  a  case^  which  cannot  be  adequately  redressed,  in  any  other 
form. 

This  cause  was  argued  by  Jlfr.  Swayne  for  the  complain- 
ant,  and  by  Messrs.  Wright  and  Harris  for  the  defend- 
ants. 
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This  is  an  application  for  an  injunction  by  the  complainant, 
who  is  a  citizen  of  Massachusetts,  and  who  represents  him- 
self to  be  the  proprietor  of  a  tract  of  eighty  acres  of  land,  situ* 
ated  at  the  head  of  the  rapids,  above  the  Maumee  Bay,  and 
bounded  by  the  Maumee  river,  north;  and  also  of  a  certain 
island  in  said  river,  opposite  the  above  tract,  containing  two 
and  four-fifths  acres,  in  Wood  county,  and  state  of  Ohio. 

He  states  that  during  a  great  part  of  the  y^ar,  the  river  is 
navigable  from  the  head  of  the  rapids  to  Fort  Wajrne,  a  dis- 
tance of  one  hundred  and  twenty  miles.  That  a  steam  boat 
and  other  vessels  ply  between  these  points ;  and  that  this  part 
of  the  river  has  been  navigated  and  used  as  a  principal  tho- 
rough&re  for  the  transportation  of  aoerchandize  and  articles 
of  produce,  from  the  first  settlement  of  the  country. 

That  aroimd  the  rapids,  which  are  about  sixteen  miles  in 
length,  there  is  a  portage  that  connects  with  the  Maumee 
Bay,  which  is  navigable  for  steam  boats  and  other  vessels, 
that  ply  upon  the  lake.  That  this  river  leads  into  the  St. 
Lawrence,  through 'Lake  Erie,  and  is  within  the  coimtry  for- 
merly called  the  North  Western  Territory;  and  to  which  the 
ordinance  of  the  13th  of  July,  1787,  applied^ 

That  among  certain  articles  of  compact  contained  in  said 
ordinance,  and  which  are  declared  to  be  imalterable,  except 
by  common  consent,  it  is  declared  <^  the  navigable  waters  lead- 
ing to  the  Mississippi  and  St.  Lawrence,  and  the  carrying 
places  between  the  same,  shall  be  common  highways  and 
forever  free,  as  well  to  the  inhabitants  of  the  said  territory  as 
to  the  citizens  of  the  United  States  and  those  of  any  other 
state,  that  may  be  admitted  into  the  confederacy,  without  any 
tax,  impost,  or  duty  therefor." 

That  by  an  act  of  Congress  entitled  an  <<act  providing  for 
the  sales  of  the  lands  of  the  United  States  in  the  territory 
north-west  of  the  river  Ohio,  and  above  the  mouth  of  the 
Kentucky  river,"  passed  the  18th  May,  1798,  this  article  of 
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the  compact  is  recognized  and  affinned.  And  tbat  in  making 
the  surveys  and  sales  of  the  public  lands,  the  bed  of  the  Mau- 
mee  river  has  never  been  included. 

The  complainant  also  states  that  the  legislature  of  Ohio,  the 
3  March,  1834,  passed  an  act  entitled  <^  an  act  tp  aiithoriae  the 
locating  and  establishing  so  much  of  the  line  of  the  WabaA 
and  Erie  canal,  as  lies  within  the  state  of  Ohio ;  and  to  an* 
thorize  the  selection,  location,  sale,  and  application  of  the 
proceeds  of  the  sales  of  its  lands ;"  under  the  authprity  of 
which  law,  and  other  acts  of  the  legislature,  which  provided 
that  a  navigable  canal  shall  be  construdted,  a  canal  has 
been  located  from  the  west  boundary  of  Ohio,  to  tb^  mouth  of 
the  Maumee  river,  the  construction  of  which  is  an  active 
progress. 

That  the  canal  commissioners  who  superintend  the  work 
under  a  pretence  of  a  right  in  the  state  of  Ohio  to  control  and 
at  her  discretion,  obstruct  the  navigable  rivers  within  the  lim- 
its of  the  state,  are  about  to  erect  one  or  mpre  dams  across  the 
Maumee  river,  above  the  rapids,  for  the  purpose  of  supplying 
the  above  canal  with  water. 

The  complainant  further  represents,  that  he  purchased  the 
property  above  mentioned,  situated  at  the  head  of  the  rapids, 
at  a  vely  large  price,  with  a  view  to  the  benefits  of  the  navi- 
gation of  that  part  of  the  river  which  is  above  the  rapids;  and 
which  he  alleges,  is  secured  to  him  by  the  ordinance,  the  law 
of  Congress  cited,  and  the  constitution  of  the  United  States. 

That  there  is  an  extensive  water  power  on  his  property. 
That  two  extensive  saw  mills  and  one  flouring  mill  have  alrea- 
dy been  erected  thereon,  and  it  was  his  expectation  that  many 
others  would  speedily  be  erected,  were  it  not  for  the  dam  or 
dams  which  the  defendants  threaten  to  build.  That,  although 
the  dam  or  dams  intended  to  be  erected,  are  some  miles  above 
his  property,  yet  the  effect  would  be  greatly  to  obstruct,  if  not 
entirely  to  prevent  the  navigation  of  the  river,  which  would 
materially  lessen,  if  i(  should  not  wholly  destroy  the  v^ue  of 
his  property.    And,  as  a  citizen  of  the  United  States,  ^e  claims 
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a  right  to  navigate  the  river,  &c.  He  prays,  therefore,  that  an 
injunction  may  issue,  &c. 

At  the  last  term,  an  injunction  having  been  previously  al- 
lowed nisi,  cause  was  shown  by  the  defendants,  and  the  case 
was  fully  argued  on  both  sides;  and,  as  the  principles  involved 
are  deeply  interesting  to  those  states  which  have  been  formed 
within  the  limits  of  the  north  western  territory,  and  were  for 
the  first  time  raised  for  judicial  examination  in  the  federal  tri- 
bunals, the  cause  was  continued  under  advisement  to  the  presr 
ent  term. 

There  are  two  grounds  on  which  the  complainant  rests  his 
right,  both  of  which  must  be  sustained  to  entitle,  him  to  the 
pra3rer  of  his  bilL 

1.  He  must  show  that  the  compact  in  the  ordinance  is  in 
force. 

2.  That  under  the  circumstances  of  the  case,  and  in  the  form 
presented,  he  is  entitled  to  the  interposition  of  the  Court. 

These  positions  have  been  earnestly  and  ingeniously  con- 
troverted by  the  counsel  for  the  defendants;  and  it  becomes 
necessary,  carefully  to  examine  them. 

The  ordinance  was  passed  before  the  adoption  of  the  fede- 
ral constitution.  It  was  entitled  <<an  ordinance  for  the  gov- 
ernment of  the  territory  of  the  United  States,  north  west  of 
the  river  Ohio."  Many  of  its  provisions  were  temporary  in 
their  nature,  having  for  their  object  the  oi^nization  and  ope- 
ration of  a  territorial  government.  Others  assume  the  solemn 
form  of  a  compact,  between  the  original  states  and  the  people 
and  states  in  the  territory,  which  were  to  remain  forever  un- 
alterable, unless  by  common  consent 

These  were  comprised  in  six  articles,  the  first  of  which 
provided  that  no  person  should  be  molested  for  his  religious 
sentiment,  or  his  mode  of  worship.  The  second  secured  the 
benefits  oif  the  writ  of  habeas  corpus  ;  trial  by  jury;  the  right 
of  representation  in  the  legislature ;  that  crimes,  unless  capi- 
tal, should  be  bailable ;  against  the  infliction  of  cruel  punish- 
ment ;  the  sacredness  of  private  property,  and  of  private  con- 
29* 
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tracts.  The  third  article  declared  that  schools  and  the  means 
of  education  should  be  encouraged^  and  that  gopd  &iih  diould 
be  observed  towards  the  Indians. 

The  fourth  article  declares  that  the  states  which  m9.y  be 
formed  in  the  territory,  shall  forever  remain  a  part  of  the  Qon- 
federacy,  subject  to  the  articles  of  confederation.  That  the 
inhabitants  shall  be  liable  to  pay  a  part  of  the  federal  dehty 
according  to  a  just  apportionment  That  no  tax  should  be 
imposed  on  the  lands  of  the  United  States,  or  any  interference 
in  their  sale  by  the  federal  government  That  non-resident 
holders  of  land  should  not  be  taxed  higher  than  residents;  and 
then  it  is  declared,  ^Hhat  the  navigablie  waters  leading  into  the 
Mississippi  and  St  Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways  and  forever  bee,  as  well 
to  the  inhabitants  of  said  territory  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  states  that  may  be  admitted  into 
the  confederacy,  without  any  tax,  impost,  or  duty  therefor/' 

The  fifth  article  relates  to  the  boundaries  of  the  states  to  be 
formed  in  the  territory,  and  what  number  of  inhabitants  diall 
entitle  them  to  be  admitted  into  the  Union,  on  an  equal  foot- 
log  with  the  original  states. 

The  sixth  article  declares  <«that  there  shall  neither  be 
slavery  nor  involuntary  servitude  in  the  territory,  otherwise 
than  in  the  punishment  of  crimes  iiirhereof  the  party  shall 
have  been  duly  convicted.'' 

In  the  act  of  cession  of  this  territory  by  the  state  of  Vir- 
ginia to  the  United  States,  among  other  conditions,  it  is  de- 
clared, that  it  should  be  laid  out  and  formed  into  states,  &c. 
which  shall  be  distinct  republican  states,  and  admitted  mem- 
bers of  the  federal  union,  having  the  same  rights  of  sove- 
^igoty,  freedom  and  iodependence  as  the  other  states.'' 

Some  of  the  provisions  of  the  compact  contained  in  the  or- 
dinance were  subsequently  guarantied  by  the  federal  consti- 
tution. And  so  fiur  as  this  guaranty  extends,  it  may  be  con- 
sidered, practically,  as  superceding  the  ordinance. 

This  remark  applies  to  that  provision  of  the  oonatitotion 
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^hich  declares,  that  the  new  states  shall  be  a4nutted  into  the 
TTnion  with  the  same  rights  of  sovereignty  as  the  original 
states,  the  rights  of' conscience,  the  inTiolability  ofi  con- 
tracts, &a 

That  Ihiaiurdinance  was  obligatory  in  aU  its  parts  at  the  tinia 
of  its  adoption,  no  one  can  doijibt;  and  the  ooly  eiiquiry  now 
IS  whether^  by  the  adoption  of  the  federal  constitutipn,  tbcr 
constitution  of  the  state,  or  by  any  other  means,  it  baa  been 
qoperoeded  or  annulled,  in  whole  or  in  part 

The  change  fix>m  a  territorial  government  to  that  of  astata» 
necessarily  abolished  all  those  parts  of  the  ordinance  which 
gave  a  temporary  organization  to  the  government^  and  also 
such  parts  aa  were  designed,  to  produce  a  certain  moral  and 
political  effect  Of  the  latter  description  wete  liiose  provisions 
which  seeored  the  rights  of  conscience^  which  dedaied  that 
education  should  be  encouraged^  that  excessive  bail  dioidd 
not  be  required,  &fi*  * 

And  it  may  be  admitted  that  any  provision  in  the  constitu- 
tion of  the  state^  must  annul  any  repugnant  provision  oo»? 
twied  in  the  ordinance.  This  is  within  the  terms  of  the  oou^ 
pact  The  people  of  the  state  formed  the  constitution,  and  it 
waa  sanctioned  by  Congress;  so  that  there  was  the  <^  common 
consent,'^  required  by  the  compact  to  alter  or  annul  it 

But  in  regard  to  the  great  question  in  this  case,  as  to  the 
navigable  waters,  the  state  constitution  purports  to  make  no 
alteration;  and  if  the  ordinance  in  this  part  be  annulled, 
it  must  be  done  by  implication;  and  on  thia  ground  the  motion 
for  an  injunction  is  resisted* 

It  is  insisted  that  if  effect  be  given  to  this  provision  of  the 
ordinance  it  is  restrictive  of  the  sovereign  power  of  the  state  $ 
and  is  repugnant  not  only  to  the  constitution  of  the  state  and 
the  constitution  of  the  United  States,  but  to  the  act  of  Congress 
which  declares  that  the  state  of  Ohio  shall  be  admitted  into 
the  Union,  on  an  equal  footing  with  the  original  states.  If  this 
position  be  correct,  it  must  be  feital  te  the  plaintiff's  right 

At  this  stage  of  the  controversy  it  would  be  a  sufficient  an- 
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swer  to  this  argument  to  say,  that  the  legislative  power  of  the 
state  has  not,  expressly,  autliorized  the  defendants  to  obstruct 
the  navigation  of  the  Maumee.    Under  the  laws  of  the  state 
they  have  authority  to  superintend  the  construction  of  public 
works,  and  of  the  canal  stated;  and  when  necessary  to  the 
work,  to  appropriate  private  property  to  public  use ;  but  as 
their  authority  does  not  expressly  extend  to  the  obstructions 
threatened,  it  cannot  be  so  construed  in  opposition  to  even  a 
doubtful  right  under  the  compact.    And  this  view  is  greatly 
strengthened  by  the  positive  action  of  the  legislature.    In  all 
cases,  it  is  believed,  where  they  have  authorized  a  bridge  to 
be  built,  or  a  dam  to  be  constructed  over  a  navigable  stream, 
special  provision  has  been  made  to  preserve  the  navigation 
free  from  obstruction. 

But  the  case  has  not  been  argued  upon  this  narrow  ground, 
nor  are  the  court  disposed  to  rest  their  opinion  upon  it 

It  is  a  well  established  principle,  that  no  political  change  in 
a  government,  annuls  a  compact  made  with  another  sovereign 
pow^  or  with  individuals.  The  compact  is  protected  by  that 
sacred  regard  for  plighted  faith,  which  should  be  cherished 
alike  by  individuals  and  oiganized  communities.  A  disregard 
of  this  great  principle  would  reject  all  the  lights  and  advan- 
tages of  civilization,  and  throw  us  back  on  the  age  of  van- 
dalism. 

This  .compact  was  formed  between  political  communities 
and  the  future  inhabitants  of  a  rising  territory,  and  the  states 
which  should  be  formed  within  it.  And  all  who  became  in- 
habitants of  the  territory  made  themselves  parties  to  the  com* 
pact.  And  this  compact  so  formed  could  only  be  rescinded, 
by  the  common  assent  of  those  who  were  parties  to  it. 

When  application  was  made  to  Congress  by  the  people  of 
the  eastern  part  of  the  territory,  to  authorize  the  call  of  a  con- 
vention to  form  a  constitution,  modifications  of  certain  provi- 
sions of  the  compact  were  proposed,  some  of  which  were 
embodied  in  the  constitution  subsequently  formed,  and  others 
of  them,  after  various  alterations,  were  also  inserted.    But 
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that  provision  of  the  compact  which  dedared  that  the  naviga- 
ble  waters  fidling  into  the  St  Lawrence  and  the  Mississippi, 
imd  the  carrying  places  between  them  shall  be  common  high- 
ways and  forever  free,  &c,  was  not  proposed  to  be  modified. 

By  an  act  of  Congress  of  the  18th  May,  1796,  which  pro- 
vided for  the  sale  of  the  lands  of  the  United  States  in  the  ter- 
ritory, it  is  declared  ^  that  all  navigable  rivers,  within  the 
territory  to  be  disposed  of  by  virtue  of  the  act,  shall  be  deemed 
to  be  and  remain  public  highways.^'  And  all  the  surveys 
made  on  such  rivers  were  bounded  by  th^n,  and  the  beds  of 
Hoe  rivers  were  never  included  in  the  surveys  nor  sold  to  indi- 
Tiduals. 

From  this  act  of  Congress  and  these  surveys  it  clearly  ap- 
pears, that  the  navigable  waters  witlun  the  territory  were 
considered  by  one  party  to  the  compact,  as  declared  by  that 
instrument,  public  highways.  Is  there  any  thing  in  the  con- 
stitution of  the  state,  which  by  implication  must  be  held  repug- 
nant to  this  part  of  the  compact 

The  state  has  been  admitted  into  the  union  on  an  equal 
fooling  with  the  original  states.  And  yet  the  state  is  bound 
by  compact  not  to  tax  the  lands  of  the  United  States,  nor 
until  the  expiration  of  five  years  after  they  shall  have  been 
sold.  . 

The  power  to  tax  is  an  incident  to  sovereignty.  Does  this 
exemption  take  away  or  lessen  this  power.  If  it  does,  in  the 
sense  contended,  then  the  state  of  Ohio  was  not  admitted  into 
the  union,  with  the  same  powers  of  sovereignty  as  the  original 
states. 

This  consequence  is  not  obviated  by  the  fact,  that  this  was 
a  restriction  imposed,  with  the  ccmsent  of  the  state,  for  an 
equivalent  If  it  be  an  abridgment  of  the  sovereign  power 
of  the  state,  the  objection  stands  in  its  full  force. 

The  compact  not  to  tax  was  the  voluntary  act  of  the  peo- 
ple of  the  state,  but  not  more  so  than  was  the  compact  by  the 
same  people  that  the  navigable  waters  should  be  common 
highways.    And  this  exemption  from  taxation  is  as  much  a 
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restriction  on  the  exjercise  of  the  sovereign  power,  as  the  ex- 
emption of  the  navigable  streams  from  obstruction  by  die 
same  power.  The  right  to  authorize  works  on  a  navigable 
stream,  whicbr  may,  to  some  extent,  obstruct  its  navigation  by 
the  sovereign  power  of  a  state,  is  not  less  clear,  on  general 
principles,  than  the  right  to  tax. 

By  compact  with  the  federal  government,  the  national  road, 
that  lies  within  the  state,  is  to  be  kept  in  repair  by  toUs  im- 
posed by  the  state  for  that  purpose.  The  state  cannot,  under 
this  compact,  vacate  this  road,  as  it  may  all  public  roads  estab- 
lished by  its  authority ;  and  does  this  compact  abridge  the  sov- 
ereignty of  the  state  ? 

By  the  8th  article  of  the  treaty  of  peace  made  with  Great 
Britain,  in  1783,  the  <<  navigation  of  the  river  Mississippi  from 
its  source  to  the  ocean,"  it  is  declared,  <<  shall  forever  remain 
free  and  open  to  the  subjects  of  Great  Britain  and  the  citizeDB 
of  the  United  States."  A  part  of  this  river  was  within  the 
established  boundary  of  the  United  States,  and  did  this  com- 
pact abridge  the  sovereignty  of  the  Union  ? 

If  the  state  of  Ohio  grant  a  charter  to  a  company  to  im- 
prove the  navigation  of  a  certain  river,  and  authorize  them  to 
charge  a  toll,  this  would  withdraw  such  river  from  ordinary 
legislation,  but  would  it  affect  the  sovereignty  of  the  state  ? 

It  is  not  unusual  for  independent  governments  to  stipulate, 
that  the  navigation  of  certain  rivers  within  the  territories  of 
each,  shall  be  common  to  the  subjects  of  both  governments. 

Individuals  are  free  to  do  that  which  may  be  done  lawfully, 
but  by  a  compact  they  may  stipulate  that  they  will  not  do 
certain  things,  and  does  this  destroy  their  agency  ?  On  the 
contrary,  does  not  the  obligation  of  the  compact  or  agreement 
voluntarily  formed,  show  their  power  and  regulate  their  rights? 

The  same  may  be  done  under  certain  restrictions,  by  the 
people  of  a  state. 

The  terms,  «  sovereign  power  of  a  state,"  are  often  used, 
without  any  very  definite  idea  of  their  meaning,  and  they  are 
often  misapplied. 
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Prioi  to  the  formation  of  the  federal  constitution,  the  states 
were  sovereign  in  the  absolute  sense  of  the  term.  They  had 
established  a  certain  agency,  under  the  articles  of  confederal 
lion,  but  this  agency  had  httle  or  no  power  beyond  that  of 
recommending  to  the  states,  the  adoption  of  certain  measures. 
It  could  not  be  properly  denominated  a  government,  as  it  did 
not  possess  the  power  of  cairjing  its  acts  into  effect 

The  people  of  the  states,  by  the  adoption  of  the  federal 
constitution,  imposed  certain  limitations  in  the  exercise  of 
their  powers  which  appertain  to  sovereignty.  But  the  states 
are  still  sovereign.  They  are  bound  by  the  compact  not  to 
exercise  certain  powers  which  they  have  delegated  to  the. 
federal  government,  and  the  citizens  of  the  state  are  bound  to 
respect  and  obey  the  powers  thus  delegated*  But  this  com- 
pact, or  federal  constitution,  was  vcduntarily  formed  by  the 
people  of  the  states,  in  their  sovereign  capacity,  and  may  be 
changed,  at  their  pleasure,  in  the  mode  provided. 

The  sovereignty  of  a  state  does  not  reside  in  the  persons 
who  fill  the  different  departments  of  its  government;  but  in 
the  people  from  whom  the  govenmient  emanated,  and  who 
may  change  it  at  their  discretion.  Sovereignty,  then,  in  this 
country,  abides  with  the  constituency  and  not  with  the  agent. 
And  this  remark  is  true,  both  in  reference  to  the  federal  and 
state  governments. 

If  tfie  people  of  a  state,  in  their  sovereign  capacity,  enter 
into  a  compact,  either  from  motives  of  sound  policy  or  for  a 
valuable  consideration  paid,  that  certain  lands  within  the  state 
shall  be  exempt  from  taxation,  or  that  certain  navigable  rivers 
shall  remain  unobstructed,  the  sovereignty  of  the  state  is  no 
more  affected,  than  it  is  by  every  act  of  incorporation,  where 
exclusive  privileges  are  given  to  a  company  or  an  individual. 
Certain  objects  on  which  the  sovereign  power  may  act  are, 
by  its  own  consent,  withdrawn  from  its  action ;  but  this  does 
not  divest  the  state  of  any  attribute  of  its  sovereignty.  If 
certain  lands  be  exempt  from  taxation,  the  general  power  to 
tax  is  not  affected ;  and  so  as  to  any  exclusive  right  or  pri- 
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A  atate  cannot  diveM  itself  of  its  essential  attributes  of 
soTereignty.  It  ciuuiot  enter  into  a  oompaet  not  to  exercise 
its  legislative  and  judicial  functions,  or  its  elective  rights ;  be- 
cause this  would  be  to  change  the  form  of  government  vrhiA 
is  guaranteed  by  the  federal  oonstitntion. 

But  it  is  earnestly  contended  that  the  rights  asserted  by  the 
complainant,  are  wholly  incompatible  with  the  sovereignty  of 
the  state,  and  with  the  provision  that  the  state  was  aAmtted 
on  an  equal  footing  with  the  original  states. 

Does  this  provision  mean,  that  the  new  state  shall  exercise 
the  same  powers  and  in  the  same  modes,  as  are  exercised  by 
any  other  state. 

Now  this  cannot  be  the  true  construction  of  the  provision, 
for  there  cannot  be  found,  perhaps,  any  two  states  in  the 
Union  whose  legislative,  judicial  and  executive  powers  are  in 
every  respect  alike.    If  the  argument  be  sound,  that  there  is 
no  equal  footing  diort  of  exact  equality  in  this  respect,  then 
the  states  are  not  equal.    But  if  the  meaning  be,  that  the 
people  of  the  new  state,  exercising  the  sovereign  powers 
which  belong  to  the  people  of  any  other  state,  shall  be  admit- 
ted into  the  Union,  subject  to  such  provisions  in  their  funda- 
mental law  1^  they  shall  have  sanctioned ;  within  the  restric- 
tions of  the  federal  constitution,  then  the  states  are  equaL 
Equal  in  mnk,  equal  in  ttieir  powers  of  sovereignty ;  and  only 
differ  in  their  restrictions,  which,  in  the  exercise  of  those  pow- 
ers, they  may  have  voluntarily  imposed  upon  themselves. 
Thus  a  state  may,  in  her  constitution,  prohibit  the  legidature 
from  incorporating  banks,  or  in  fact  from  passing  any  act  of 
incorporation ;  and  yet  this  state  would  be  admitted  into  the 
Union  on  an  equal  footing  with  the  other  states. 

The  same  powers  were  exercised  in  forming  a  constitution, 
but  in  the  distribution  of  the  powers  of  the  state  government 
they  were  not  given  to  the  same  extent,  nor  were  they  to  be 
exercised  in  the  same  manner.  But  this  produces  no  inequal- 
ity.   The  states  are  equal,  inasmuch  as  each  has,  by  its  own 
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Toltmtary  vill  established  its  own  govemment,  and  has  the 
power  to  alter  it  This  is  the  principle  on  which  the  state 
goyemments  are  established,  and  consequently  they  all  stand 
upon  an  equal  footing.  They  have  the  same  basis;  have 
been  formed  according  to  the  will  of  the  people,  and  may  be 
changed  at  their  discretion. 

If  then,  there  is  nothing  in  the  constitution  of  the  state  which 
is  repugnant  to  the  compact  in  the  ordinance  in  relation  to 
navigable  waters,  and  the  parties  to  the  compact  have  in  no 
form  annulled  it,  and  it  is  not  inconsistent  with  that  equality 
which  the  state  of  Ohio  claims  with  the  original  states,  it  fol- 
lows that  this  compact  is  in  full  force,  and  is  a  subject  of  judi- 
cial cognizance. 

The  sixth  article  of  the  compact  prohibits  slavery.  The 
constitution  of  the  state  also  prohibits  it.  Now  notwithstand- 
ing this  inhibition  in  the  constitution,  the  people  of  the  state 
in  convention,  might  so  alter  the  constitution  as  to  admit  sla- 
very. But  does  not  the  compact  prevent  such  an  alteration 
without  the  consent  of  the  original  states. 

If  tfiis  be  not  the  effect  of  the  compact,  its  import  has  been 
misconceived  by  the  people  of  the  state  generally.  They  have 
looked  upon  this  provision  as  a  security  against  the  introduc- 
tion of  slavery,  even  beyond  the  provisions  of  the  constitution. 
And  this  consideration  has  drawn  masses  of  population  to  our 
state,  who  now  repose  imder  all  the  guaranties  which  are 
given  on  this  subject  by  the  constitution  and  the  compact. 

The  provision  of  the  compact  in  regard  to  slavery  rests  upon 
the  same  basis,  as  that  which  regards  tjhe  navigable  waters 
within  the  state.  They  are  both  declared  to  be  unalterable, 
except  by  common  consent. 

But  it  is  contended  that  Congress  having  made  a  donation 
of  lands  to  aid  in  the  structure  of  this  canal  on  condition  that 
its  navigation  shall  be  free  to  the  United  States  for  the  trans- 
portation of  troops  aqd  munitions  of  war;  and  as  the  canal 
can  be  of  no  use  without  the  water  of  the  Maumee,  it  must 
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follow  that  the  provisions  of  the  compact,  as  it  regards  tbia 
river,  are  annulled  by  the  assent  of  both  parties. 

This  argument  would  have  great  force,  if  it  were  impracti- 
cable to  draw  the  necessary  water  for  the  canal  from  the  river, 
without  materiaUy  obstnicting  its  navigation. 

This  is  not  pretended.  And  if  a  sufficient  supply  of  water 
may  be  drawn  from  the  river,  without  injury  to  its  navigation^ 
it  would  be  a  most  unreasonable  implication  to  hold,  that  the 
compact,  in  regard  to  this  river  is  annulled  or  was  intended 
to  be  annulled. 

It  is  insisted  that  the  M aumee  river  above  the  feMa  is  not 
embraced  by  the  compact.  That  by  the  common  law  rivers 
were  only  held  to  be  navigable  as  far  as  the  tide  ebbed  and 
flowed;  and  that  by  analogy  this  principle  may  be  applied  in 
this  country  to  a  river  so  far  as  its  navigation  is  continuous, 
but  no  further.  That  in  this  view  the  obstruction  of  the  falls 
of  the  Maumee  must  terminate  its  navigableness. 

If  this  position  be  correct,  the  navigation  of  the  St  Law- 
rence, and  the  waters  connected  with  it,  terminate  at  the  falls 
of  the  Niagara.  And  if  the  same  rule  were  applied  to  our 
rivers  generally,  it  would  do  violence  to  the  oonmion  under- 
standing of  the  country,  and  contradict  the  daily  demonstra- 
tions which  are  every  where  witnessed. 

In  England,  where  the  conunon  law  rule  on  this  subject  pre. 
vails,  the  rivers  are  of  no  great  length;  and  they  are  not  in 
fact,  navigable  above  the  flowing  of  the  tide.  Neither  this 
rule  nor  any  principle  drawn  from  it,  has  been  applied  to 
rivers  in  this  country.  Obstructions  do  often  occur  on  navi- 
gable rivers,  without  changing  their  character;  and  where  a 
river,  like  the  Maumee,  affords  a  continuous  navigation  for 
steam  boats  one  hundred  and  twenty  miles  above  an  obstruc- 
tion, two  thirds  of  the  year,  it  must  be  held  navigable,  within 
the  meaning  of  the  compact 

The  fact  of  navigableness  may  be  proved,  like  any  other 
&ct  in  the  cause,  and  for  the  pmrposes  of  the  injunction^ 


DECEMBER  TERM,  1838.  351 


Ljaander  Spooner  v.  Alexander  McConnell  and  others. 

may  be  considered  as  proved  by  the  oath  of  the  complainant. 

The  supreme  court  of  this  state  in  the  case  of  Williams  ^ 
Hogg  V.  Zanesville  Canal  and  Manufacturing  Company j 
5  Ham.  410,  had  occasion  to  examine  the  point  now  under 
consideration. 

That  was  an  action  of  trespass,  in  which  the  plaintifis  claim- 
ed damages  for  the  loss  of  a  boat  and  cargo  in  crossing  a  dam 
oyer  the  Muskingum  river,  which  the  legislature  had  author- 
ized the  defendants  to  construct,  but  they  were  required  to 
make  and  keep  in  repair  a  lock  in  the  dam  of  certain  dimen- 
Bions,  which  would  afford  a  safe  passage  for  boats.  This  lock 
had  fellen  out  of  repair,  inconsequence  of  which  the  loss  was 
flofiered  of  which  the  plaintiffs  complained. 

In  their  opinion  the  court  say,  <<to  the  validity  of  certain 
statutes  as  affording  a  protection  to  the  defendants,  the  plain- 
tiffs object  on  the  ground  that  they  interfere  with  the  ordi- 
nance, &C."  This  portion  of  the  ordinance  of  1787  the  court 
say,  is  as  much  obligatory  upon  the  state  of  Ohio  as  our  own 
constitution.  In  truth  it  is  more  so ;  for  the  constitution  may 
be  altered  by  the  people  of  the  state,  while  this  cannot  be  alter- 
ed  without  the  assent  both  of  the  people  of  this  state  and  of  the 
United  States,  through  their  representatives.  It  is  an  article 
of  compact,  and  untU  we  assume  the  principle  that  the  sover- 
eign power  of  the  state  is  not  bound  by  compact,  this  clause 
must  be  considered  obligatory.  Certain  <<  navigable  rivers'' 
in  Ohio  are  <<  common  highways."  Of  this  character  is  the 
Muskingum  river.  Every  citizen  of  the  United  States  has  a 
perfect  right  to  its  free  navigation.  A  right  derived,  not  from 
the  legislature  of  Ohio,  but  from  a  superior  source.  With  this 
right  the  legislature  cannot  interfere.  In  other  words  they 
cannot  by  any  law  which  they  may  pass,  impede  or  obstruct 
the  navigation  of  that  river.  That  which  they  cannot  do 
directly  they  cannot  do  indirectly.  If  they  have  not  them- 
selves the  power  to  obstruct  or  impede  the  navigation,  they 
cannot  confer  this  &vor  upon  an  individual  or  a  corporation. 
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On  the  part  of  the  complainant  it  is  insisted,  that  the  com- 
pact is  violated  if  the  legislature  authorize  the  construction  of 
any  work,  on  a  navigable  stream,  though  it  may  improve  its 
navigation.  That  a  dam  across  the  Maumee,  though  con- 
structed with  a  lock,  would  delay  and  therefore  obstruct  the 
navigation. 

On  the  other  hand  the  defendants'  counsel  insist^  ttidt  the 
legislature  may  improve  the  navigation  of  any  river  in  the 
exercise  of  their  discretion,  and  that  it  is  for  them  to  determine 
what  shall  amount  to  an  obstruction.  That  this  is  not  a  judi- 
cial question  but  one  of  expediency,  which  must  be  determined 
by  the  law  making  power. 

If  the  compact  be  in  force,  if  it  secure  to  ttie  public,  and 
every  citizen,  a  right  to  the  unobstructed  navigation  of  the 
navigable  rivers  within  the  state,  the  judicial  power  is  bound 
to  recognize  this  right.  And  there  can  be  no  mdte  difficulty 
in  this  than  in  many  other  cases  of  daily  cognizance  in  courts 
of  justice.  A  court  pr  jury  must  also  decide  fixym  &icts, 
whether  an  mjury  complained  of  amounts  to  a  nuisance  eitfal^r 
public  or  private.  And  in  the  present  case,  the  court  can  de- 
cide whether  the  acts  threatened  to  be  done  by  the  defendants, 
would  be  injurious  to  the  pubUc  and  to  the  complainant  in 
particular ;  and  whether  they  violate  the  compact 

The  provisions  of  the  ordinance  had  reference  to  die  navi- 
gable rivers  and  the  carrying  places,  as  they  then  were.  And 
in  that  state  they  were  to  remain  free,  without  tax,  &c.  But 
this  does;iot  prevent  the  legislature  from  improving  the  navi- 
gation of  rivers  and  the  carrying  places  between  them.  Such 
improvements  can  in  no  sense  be  considered  as  repugtl^t  to 
the  ordinance,  but  in  promotion  of  its  great  object  And  it 
would  seem  to  be  no  violation  of  the  compact  if  the  legi^- 
ture  should  exact  a  toll,  not  for  the  navigation  of  the  rivers  in 
their  natural  state,  but  for  the  increased  facflities  estabHshed 
by  the  funds  of  the  state. 

The  carrjnng  places  between  the  navigable  points  at  the 
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date  of  the  compact,  were  in  their  natural  state.  No  way 
had  been  opened  for  a  solitary  traveller,  much  less  for  pur- 
poses of  commerce. 

In  this  wild  and  unimproved  state,  neither  the  territorial 
nor  state  legislature  could  prohibit  the  passage  over  these  car- 
rjring  places,  nor  impose  a  tax  on  travellers  or  merchandize 
for  passing  over  them. 

But  if  the  legislature  with  the  funds  of  the  state,  or  through 
the  instrumentaUty  of  an  incorporated  company,  should  con- 
struct a  canal,  a  turnpike  road  or  a  rail  road,  connecting  the 
navigable  parts  of  these  rivers,  it  could  be  no  violation  of  the 
ordinance  to  exact  a  toll  for  the  use  of  these  ways.  This 
would  not  impair  any  right  given  by  the  compact,  but  would 
require  a  compensation  for  a  benefit  conferred.  And  it  would 
be  no  sufficient  answer  to  this,  to  say  that  the  traveller  or 
transporter  of  produce  or  merchandize  had  a  right  to  thread 
his  way  through  the  unbroken  forests,  and  therefore  these 
must  be  permitted  to  remain  in  their  natural  state. 

Navigable  rivers  and  the  carrying  places  between  them,  are 
placed  on  the  same  footing  by  the  compact;  and  the  only  dif- 
ference between  them  is,  the  rivers  have  established  channels, 
whilst  the  carrying  places 'are  unmarked.  They  are  both  in 
their  natural  condition,  and  the  state,  it  would  seem,  is  no 
more  prohibited  from  improving  the  navigation  of  the  rivers 
than  the  carrying  places  between  them.  And  if  a  toll  may 
be  charged,  for  the  increased  fisu^ilities  in  the  one  case,  for  the 
same  reason  it  may  in  the  other. 

We  therefore  can  entertain  no  doubt,  that  the  legislature 
may  improve,  at  their  discretion,  the  navigable  rivers  of  the 
state,  and  authorize  the  construction  of  any  works  on  them 
which  shall  not  materially  obstruct  their  navigableness.  They 
may  build  a  dam  over  the  Maumee,  if  it  shall  be  so  construct- 
ed with  a  lock  or  otherwise,  as  not  materially  to  obstruct  its 
navigation. 

The  counsel  for  the  complainant  contend  that  the  United 

States  still  hold  the  proprietary  right,  in  the  streams  of  the 
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State.  And  on  this  ground,  independent  of  the  OHnpacI,  as 
well  as  under  <<the  power  to  regulate  CMnmerce  aaiong  the 
several  states,"  Congress  had  a  right  to  dedare,  as  in  the  act 
of  1798  they  have  declared,  that  these  streams  should  remain 
free,  &c. 

It  is  true  the  United  States  held  the  proprietary  right  onder 
the  act  of  cession,  and  also  the  right  of  sovereignty  until  the 
state  government  was  established;  but  the  mere  proprietary 
right,  if  it  exist,  gives  no  right  of  sovereignty.  The  United 
States  may  own  land  within  a  state,  but  political  jurisdictioii 
does  not  follow  this  ownership.  Where  jurisdiction  is  neoee* 
sary,  as  for  forts  and  arsenals,  a  cesaioa  of  it  is  obtained  from 
the  state.  Even  the  lands  of  the  United  States,  within  tbe 
state,  are  exempted  from  taxation  by  eompacL  Jurisdiction 
over  these  rivers  is  vested  in  the  local  govemmezit,  subject  to 
the  provisions  of  the  compact. 

What  legislative  power  Congress  may  exercise  over  these 
rivers,  under  the  power  to  regulate  commerce  among  the  sev- 
eral states,  it  does  not  seem  to  be  necessary  bow  to  determine. 
Any  law  on  this  subject  must  be  general  in  its  piovisioms  and 
consequently  apply  to  all  the  states*  The  law  of  1798  does 
not  purport  to  be  an  exercise  of  power  under  this  provision  of 
the  constitution. 

We  come  now  to  enquire  whether  the  eomphinant,  under 
the  circumstances  of  the  case,  and  in  the  form  presented,  is 
entitled  to  an  injunction. 

It  is  objected  in  the  first  place,  that  the  complainant  being  a 
citizen  of  Massachusetts  is  not  a  party  to  the  compact  That 
this  instrument  was  formed  betweooi  the  original  states  and 
the  people  of  the  territory  and  of  the  states  which  should  he 
formed  within  it 

The  force  of  this  objection  is  not  perceived. 

Under  no  circumstances  can  it  be  material  for  any  one,  who 
asks  relief  under  the  compact,  to  show  that  he  is  a  party  to  it. 
The  complainant  is  a  citizen  of  the  state  of  Massachusettsj 
which  gives  him  a  right  to  sue  in  this  Gourt^  and  if  he  hnog 
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iiiiaself  within  thomile  which  amlhorises  an  ii^imction,  be  Hiay 
ask  it  though  no  party  to  the  compact. 

Tkie  iiTfonctian  is  not  asked  on  tba  sovere^  power  of  the 
state,  but  on  certain  individuals  assiuning  to  act  in  bdiaif  of 
the  state.  This  course  of  proceeding  b  fully  sustained  by  the 
pfineiple  settled  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  the  Bank  of  the  Vmted  States  r,  Osbom  and 
others.    9  Wheaton,  733. 

Must  the  right  of  iib»  complaiiiant  be  established  at  law, 
before  he  can  daim  an  infonclioiL  This  is  eamestty  contended 
by  the  defendants. 

Whatever  doubts  may  hav»  foormerly  existed  on  this  subject, 
there  seems  to  be  no  ground  for  any  at  this  day.  The  injunc- 
tion is  issued  because,  und^  the  eiscuBistances  of  the  case,  it 
is  the  only  adequate  remedy. 

In  cases  of  an  aQ^ed  violation  of  copy  right,  it  is  often  re- 
sorted to.  And  in  the  case  of  the  Universities  of  Cambridge 
and  Oafbrdr.  Bichardson,  6  Yes.  689,  Lord  Elden  remarked, 
«it  is  said  that  in  cases  of  this  sort  the  universal  rule  is,  not  to 
grant  or  sustadn  an  injunction  until  the  right  is  made  dear  at 
kiw.  With  aQ  deference  to  Lord  Mansfield,  I  cannot  accede 
to  that  proposition,  so  unqualified.  There  are  many  instances 
in  my  own  memory  in  which  the  Court  has  granted  or  sus- 
tained injunctions  to  the  hearing,  under  mich  circumstances. 
And  he  also  observes  in  the  same  case,  <<if  there  be  a  number 
of  mills  upon  a  stream,  each  having  a  right  to  the  water,  at 
ibe  instance  of  any  one  the  Court  would  enjoin.^' 

Where  waste  is  threatened,  the  party  has  a  ri^t  to  an  in* 
junction  to  prevent  the  mischief.   2  Atk.  182,  CHbson  v.  Smith. 

In  the  case  of  Love  v.  Newdigate^  20  Yes.  194,  an  injunc- 
tion was  granted  to  restrain  the  use  of  the  water,  so  as  not  to 
injure  the  plaintiff's  manufactory.  And  in  the  case  of  Oard- 
ner  v.  the  viilage  ofNewburg^  2  John.  Ch.  164,  the  Court  say, 
^that  chancery  has  concurrent  jurisdiction  with  a  Court  of 
law,  in  cases  of  private  nuisances." 
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The  diversion  of  water  courses,  is  a  common  case  for  .die 
exercise  of  this  jurisdiction.  2  Vem.  390.  1  Vern.  120, 127, 
275.  16  Yes.  338.  There  are  some  cases  in  the  books  'W'here 
the  chancellor  has  refused  an  injunction,  until  the  right  was 
established  at  law.  Seed  et  al  v.  Oifford^  John  Ch.  19.  7 
John  Ch.  162.  6  Yes.  51.  7  John  Ch.  314.  But  these  cases 
are  clearly  distinguishable  from  others,  where  the  injunction 
is  held  to  be  the  proper  remedy. 

Does  the  complainant  bring  his  case  within  the  principle^  on 
which  this  extraordinary  interposition  of  the  Court  is  given. 

An  injunction  is  granted  to  prevent  an  irreparable  injury. 
In  other  words,  an  injury  for  which  an  action  at  law  might 
not  give  complete  redress.  And  the  principle  is  well  illustra- 
ted by  an  injunction  to  prevent  the  diversion  of  the  flowing 
of  water  to  a  mill^  which  would  destroy  its  value. 

The  foundation  of  this  jurisdiction  is  the  necessity  of  a  pre- 
ventive remedy,  where  great  and  immediate  mischief  or  ma- 
terial injury  would  arise  to  the  comfort  and  useful  enjoyment 
of  property.  The  interference  rests  on  the  principle  of  a  clear 
and  certain  right  to  the  enjoyment  of  the  subject  in  question, 
and  an  injurious  interruption  of  the  right  which,  upon  just 
and  equitable  grounds,  ought  not  to  be  prevented.  1  Yera 
120,  127,  275. 

This  preventive  remedy  is  never  given  against  an  ordinary 
trespass,  for  in  such  case  the  law  will  afford  adequate  redress. 
But  where  an  action  at  law,  from  the  nature  of  the  injury, 
cannot  give  that  full  and  ample  indemnity  which  the  partf^ 
is  justly  entitled  to,  he  may  ask  the  interposition  of  chancery 
to  prevent  the  injury. 

In  7  John.  Ch.  314,  the  Chancellor  says — ^^an  injunction 
is  not  granted  to  restrain  a  mere  trespass,  where  the  injury 
is  not  irreparable  and  destructive  of  the  plaintiff's  estate; 
but  is  susceptible  of  perfect  pecuniary  compensation,  and  for 
which  the  party  may  obtain  adequate  satis&ction  in  the  oidi- 
nary  course  of  law."   « It  must  be  a  strong  and  peculiar  case 
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of  trespass  going  to  the  destruction  of  thid  itiheritance,  or 
iRThere  the  mischief  is  remediless,  to  entitle  the  pdrty  to  the 
interference  of  the  Court  by  injunction.'* 

This  is  the  principle  on  which  this  remedy  is  given.  Doe6 
the  case  mfiide  by  the  complainant  come  within  the  rule  ? 

He  presents  his  rights,  which  are  threatened  to  be  invaded, 
in  two  aspects. 

1.  As  a  citizen  of  the  United  States,  he  claims  the  right  of 
the  free  navigation  of  the  Maumee  river,  which  the  proposed 
dam  or  dams  wbuld  destroy. 

2.  That  he  owns  a  tract  of  land  6h  the  river,  and  a  small 
island  in  it,  the  value  of  which  i!7t)uld  be  materially  injured, 
if  hot  wholly  destroyed,  by  tfie  obstructions  to  the  navigation 
of  the  river. 

As  it  regards  the  first  ground,  whatever  rights  the  com* 
plainant  may  set  up  as  a  citizen  of  the  United  States,  under 
the  compact,  to  navigate  the  river,  it  Would  seem  to  afford  no 
ground  for  this  eztraordlttary  int^erence  of  the  Court. 

This  right  is  in  feet  not  impaired  or  practically  affscted 
unless  he,  as  a  citizen  of  the  United  States^  is  about  to  navi- 
gate the  river.  No  such  allegation  is  contained  in  the  bilL 
It  is  then  an  abstract  right  which  he  asserts,  and  which  he 
may  never  practically  exercise.  A  Court  of  Chancery  never 
deals  with  abstractiohs,  but  acts  upon  existing  and  practical 
rights,  and  prevents  impending  wrongs. 

It  will  enjoin,  as  before  stated,  only  to  prevent  an  irrepara- 
ble injury— and  that  cannot  be  considered  as  such  an  injury, 
which  depends  on  a  future  contingency,  such  as  the  exeh^ise 
of  an  abstract  right 

If  the  complainant  shall,  at  any  future  time,  think  proper 
to  attempt  to  navigate  the  river,  and  shall  be  prevented  from 
doing  so,  by  (he  dam  or  dams  How  threatened  to  be  erected, 
or  shall  suffer  injury  from  such  dam  or  dams  in  his  vessel  or 
cargo,  he  may  wiftll  claim  dattiages  fot  the  injury.  In  this 
way  can  this  right  of  Navigation,  which  is  common  to  all  the 
citizens  of  tSl56  United  States,  be  ptactically  asserted. 
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The  other  ground  requires  a  mote  particular  examinatioiL 

The  complainant  states  that  he  purchased  the  property 
situated  at  the  head  of  the  rapids,  as  above  described,  at  a 
very  large  price,  with  a  view  to  the  navigation  of  that  part  of 
the  river  extending  firom  the  head  of  the  rapids.to  Fort  Wayne, 
and  especially  because  it  is  situated  at  the  lower  termination 
thereof,  which  benefits  he  claims  are  secured  to  him  by  the 
ordinance  and  law  of  Congress  before  mentioned,  and  the  con- 
stitution of  the  United  States. 

<<That  there  is  an  extensive  and  valuable  water  power  upon 
the  property,  afibrded  by  the  rapids  of  the  river  which  com- 
mence at  said  point  Two  extensive  saw  mills  and  one 
flouring  mill  have  already  been  erected  thereon,  and  it  was 
the  expectation  of  the  compkunant  that  many  others  would 
speedily  be  erected,  and  he  believes  they  still  would  be,  but 
for  the  anticipated  effects  of  said  dam  or  dams,  which  are 
threatened  to  be  located  above." 

<<  That  said  dam  or  dams  are  intended  to  be  erected  some 
miles  above  his  property,  and  that  the  effect  thereof  would  be 
to  greatly  obstruct,  if  not  entirely  cut  off  and  destroy  the  navi- 
gation of  the  river,  throughout  the  entire  distance  between  the 
foot  of  the  rapids  and  Fort  Wayne.  That  the  yalue  of  his 
property  would  be  thereby  greatly  lessened,  if  not  wholly  de« 
stroyed,  and  his  right  as  a  citizen  of  the  United  States  to  navi- 
gate said  river  without  obstruction,  hindrance  or  pa3rment  of 
toll,  would  be  violated  and  rendered  of  little  or  no  practical 
value  whatever.'^  <<  And  he  insists  that  the  dam  or  dams 
would  be  a  public  nuisance,  and  that,  as  such,  their  erectioa 
should  be  arrested  by  the  interposition  of  the  court" 

From  the  case  stated  by  the  complainant  it  is  clear  that  he 
considers  the  dam  or  dams  as  a  public  nuisance,  and  that  he 
as  a  citizen  of  the  United  States,  being  entitled  to  the  free 
navigation  of  the  river,  has  a  right  to  prosecute  for  this  nui- 
sance, and  ask  the  court  to  enjoin  the  defendants. 

No  individual  has  a  right  to  prosecute  for  a  public  nuisance 
in  his  own  name,  or  at  his  own  instance,  in  this  form  of  action. 
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unless  such  nuisance  be  irreparably  injurious  to  himself.  The 
United  States  through  their  law  ofl^r  might  well  ask  to  have 
this  nuisance^  if  it  shall  be  one,  abated;  but  the  special  and 
private  injury  to  an  individual  is  the  only  ground  on  which  he 
can  ask  for  relief  against  it  18  Yes.  215.  6  John.  Ch.  439. 
Mtomey  Q^neral  v.  Mchol,  16  Yes. 

In  the  case  of  the  City  qf  Oeorgetown  v.  7%e  Alexandria 
Company^  12  Peters,  98,  the  Supreme  Court  say,  as  the  re- 
sult of  the  cases  examined,  <^  a  court  of  equity  wUl  now  take 
jurisdiction  of  a  public  nuisance,  at  the  instance  of  a  private 
person ;  where  he  is  in  imminent  danger  of  suffering  a  special 
injury,  for  which,  under  the  circumstances  of  the  case,  the  law 
would  not  afford  an  adequate  remedy.'^ 

And  in  the  case  of  Crowder  v.  Tinkler,  19  Yes.  616,  the 
chancellor  says,  ^  the  complaiut  is  therefore  to  be  considered 
as  of  not  a  pablic  nuisance  simply;  but  what,  being  so  in  its 
nature,  is  attended  with  extreme  probability  of  irreparable  in- 
jury to  the  property  of  the  plaintifis,  including  also,  danger  to 
their  existence,  and  on  such  case  clearly  established  I  do  not 
hesitate  to  say  an  injunction  would  be  granted.'' 

We  have  already  considered  the  mere  abstract  right  of  na- 
vigating the  river,  secured  to  every  citizen  of  the  United 
States,  as  too  remote  and  contingent,  for  the  special  interfe- 
rence of  the  Court  The  right  may  exist  absolutely,  in  the 
abstract,  but  whether  it  will  ever  be  exercised  is  wholly  con- 
tingent 

If  the  complainant  were  actually  engaged  in  plying  a  steam 
boat  or  other  vessel,  between  Fort  Wayne  and  the  rapids,  he 
would  at  least  present  a  tangible  case,  by  showing  the  exer- 
cise of  a  right  which  would  be  destroyed  by  the  construction  of 
the  works  complained  o£ 

It  is  a  public  nuisance  to  obstruct  a  highway,  on  which 
every  citizen  has  a  right  to  travel ;  but  can  any  citizen  on  the 
ground  of  this  right,  ask  a  court  of  chancery  to  enjoin  any 
persons  who  may  threaten  to  erect  such  obstruction. 

The  individual  has  suffered  no  qpecial  injury,  much  less  an 
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iBJHiy  thai;  is  irremediable,  in  any  other  form  than  by  injune- 
tion.  If,  in  attempting  to  trayel  the  road,  he  should  be  pre- 
vented from  doing  so,  by  the  obstructioQ,  he  woold  have  a 
right  to  bring  his  action  at  law  for  damagea  And  this  is  the 
only  approjNTiate  redress,  which  an  individual,  under  such 
circumstances,  can  have. 

The  persons  who  eonstructed  the  puisance  would  be  liable 
to  a  public  prosecution,  and  in  this,  form  (he  ledsess  to  the 
public  would  be  ample. 

The  complainant  alleges  that  he  paid  a  high  price  for  his 
property  on  accomit  of  its  situation,  and  that  its  value  will  be 
greatly  injured  if  not  wholly  destroyed  by  the  dam  or  dams 
which  the  defendants  are  about  to  build.  But  he  does  not 
state  how  this  consequence  wiH  follow.  If  it  result  from  de- 
stroying the  navigableness  of  the  river,  is  it  not  easy  to  state 
in  what  manner  it  injures  his  property. 

Has  he  a  landing  place  on  his  ground,  a  place  where  the 
produce  transported  on  the  river  is  deposited,  or  what  other 
facts  or  circumstances  shew  that  the  value  of  property  depends 
upon  the  navigation  of  the  river? 

It  is  not  enough  for  the  complainant  to  say,  generally,  that 
he  will  be  injured  by  the  construction  of  the  works;  but  he 
must  state  how  his  property  will  be  injured.  This  is  the  turn- 
ing point  in  the  case;  the  ground  on  which  the  injunction 
must  be  allowed,  if  it  shall  be  issued. 

The  complainant  does  not  complain  that  the  flowing  of  the 
water  is  diverted  or  will  be  diverted  from  his  mill,  so  as  to 
injure  it;  or  that  the  volume  of  water  will  be  so  reduced  as  to 
prevent  the  construction  of  other  mills.  No  special  injury  of 
any  kind  is  alleged  but,  generally,  that  the  obstructions  would 
injure  the  value  of  his  property.  This  may  be  the  estimate 
of  the  complainant,  but  by  a  statement  of  the  £Bu^ts  on  which 
his  estimat;e  is  formed,  he  must  enable  the  Court  to  judge  of 
its  correctness. 

He  has  stated  no  fact  going  to  show,  how  the  free  naviga- 
tion of  the  river,  gives  value  to  his  property.    Is  the  river  a 
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highway  to  his  mill^  and  is  it  used  for  the  transportation  of 
lumber  to  or  firom  the  mill?  This  is  not  stated  in  the  bill 
Does  the  river  afford  the  only  outlet  or  approach  to  his  mill? 
Nothing  of  this  kind  is  pretended.  How  Uxen  does  the  propo- 
sed obstructions  on  the  river,  inflict  on  the  complainant  an 
irremediable  injury?  The  Court  do  not  see  how  such  an  in- 
jury is  inflicted,  and  the  complainant  has  fkiled  to  enlighten 
them  on  the  subject. 

In  the  case  of  Corning  et  aL  v.  Lowerrty  6  John.  R.  439,  an 
injunction  was  granted  to  restrain  a  defendant  from  obstructing 
a  street,  in  the  city  of  New  York,  by  building  a  house  thereon ; 
it  being  not  only  a  public  nuisance,  but  producing  special  in- 
jury to  the  plaintiffs  by  affecting  the  enjoyment  of  their  prop- 
erty in  the  vicinity,  and  the  value  of  it. 

In  that  case  there  was  an  intimate  connection  between  the 
enjoyment  of  the  property  and  the  street  which  led  to  it ;  and 
this  was  shown  by  the  &cts  of  the  case. 

In  the  Case  of  the  Attorney  General  v.  Nichols  16  Yes.  the 
Chancellor  said,  that  an  injunction  against  darkening  ancient 
windows  cannot  be  sustained  in  every  case  affecting  the  value 
of  the  premises,  that  would  support  an  action.  The  effect 
must  be,  that  material  injury  amounting  to  nuisance,  which 
should  not  only  be  redressed  by  damages,  but  upon  equitable 
principles  prevented. 

And  in  7  John.  Ch.  314,  where  an  injunction  was  refused, 
the  Chancellor  says — ^^he  plaintiff  does  not  aver  that  the 
ledgje  of  stone  or  mass  of  rock,  on  which  the  trespass  is  com- 
mitted, is  of  any  essential  use,  or  that  he  does  or  can  apply  it 
to  any  valuable  purpose.  It  cannot  be  compared  then  to  a 
lead  or  coal  miue^  or  a  quarry  of  marble,  or  a  fine  building, 
or  precious  stones,  or  a  grove  of  timber,  or  a  mill  establish- 
ment, which  the  Court  of  Chancery  has  thought  proper  to 
porotect  from  trespass  and  xiUn  by  injunctioBu'^ 

The  Court  would  npt  hesitate  to  enjoin  the  defendants,  and 
to  ^ve  effect  to  their  decree,  on  a  proper  case  being  made ; 
hut  the  complainant  has,&iled  U>  show  that  measure  of  injury 
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which  calls  for  its  special  interposition  by  an  injunction.    The 
injunction  is  therefore  not  allowed. 

*  OPINIOir  OF  JUDGE  LBAVITT/ 

The  object  of  this  bill  is  to  obtain  an  injunction  restraining 
the  respondents,  as  the  agents  of  the  state  of  Ohio,  from  pro- 
ceeding in  the  erection  of  a  dam  across  the  Maumee  river, 
authorized  as  necessary  under  a  law  of  the  state,  providing 
for  the  construction  of  so  much  of  the  Erie  and  Wabash  Canal, 
as  lies  within  the  limits  of  the  state.    The  complainant  alleges, 
that  this  dam,  if  completed,  will  greatly  injure,  if  not  wholly 
destroy,  the  navigation  of  said  river,  and  thereby  become  a 
nuisance ;  and  also,  that  it  will  materially  lessen  the  value  of 
real  estate,  of  which  he  is  the  proprietor,  lying  some  distance 
below  the  point,  where  it  is  proposed  to  erect  said  idam*     He 
claims  that  the  act  of  the  legislature  of  the  state,  providing  for 
the  construction  of  said  canal,  so  far  as  it  may  be  obnm^dered 
as  authorizing  any  obstruction  to  the  navigation  of  said  river, 
is  in  conflict  with  the  ordinance  of  Congress  of  the  1 3th  July, 
1787 ;  and,  that  as  the  owner  of  property  which  will  be  in- 
jured in  value  by  the  erection  of  said  dam,  he  is  entided  to  the 
preventive  remedy,  afforded  by  the  process  of  injunction. 

The  provision  of  the  ordinance  of  1787,  in  violation  of 
which,  the  complainant  alleges  that  his  rights  are  about  to  be 
invaded,  is  as  follows :  <<  the  navigable  waters  leading  into 
the  St.  Lawrence  and  Mississippi,  and  the  carrying  places 
between  the  same,  shall  be  common  highways,  and  forever 
firee,  as  well  to  the  inhabitants  of  fiaid  territory,  (north  west  of 
the  Ohio,)  as  to  the  citizens  of  the  United  States,  and  those  of 
any  other  states,  that  may  be  admitted  into  the  confederacy, 
without  any  tax,  impost,  or  duty  therefor.'* 
•  It  is  insisted  by  the  counsel  for  the  respondents,  that  the 
ordinance  of  1787  has  been  superseded,  or  virtually  abrc^ted 
in  Ohio,  by  the  adoption  of  her  constitution,  and  her  admission 
into  the  union  as  a  sovereign  state,  <<  on  an  equal  footing  with 
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the  original  states ;''  and  that  the  free  and  uncontrolled  use  of 
the  navigable  water  courses,  within  her  limits,  pertains  to  her, 
as  a  necessary  appendage  of  sovereignty. 

Although  this  ordinance,  on  various  occasions,  has  been  the 
subject  of  much  public  discussion,  the  question  now  presented 
has  never  been  decided  by  any  of  the  federal  tribunals  of  the 
country.  And  the  case,  in  the  supreme  court  of  Ohio,  cited  in 
argument,  and  to  which  reference  will  hereafter  be  made,  is 
believed  to  be  the  only  one,  in  which  it  has  received  a  judicial 
consideration. 

Preliminary  to  the  examination  of  this  memorable  ordi- 
nance, and  as  connected  with  the  history  of  its  origin  and 
adoption,  it  may  be  proper  to  notice,  that  the  vast  extent  of 
country,  known  as  the  north  west  territory,  was  vested  in  the 
United  States,  by  cessions  from  the  states,  within  whose  char- 
tered limits,  it  was  embraced.  The  state  of  Virginia,  claiming 
to  hold  a  large  portion  of  the  territory,  in  sovereignty,  by  her 
deed  of  cession  of  the  1st  of  March,  1784,  granted  ^<  to  the 
United  States,  in  Congress  assembled,  all  her  right,  title,  and 
claim,  as  well  of  soil,  as  of  jurisdiction^'  (with  certain  reserva- 
tions and  exceptions  stated  in  the  deed)  <^as  a  common  fund, 
for  the  use  and  benefit  of  such  of  the  United  States,  as  have 
beoome,  or  shall  become,  members  of  the  confederation,  or 
federal  alliance  of  the  states." 

The  Congress  of  the  United  States,  thus  possessed  of  thia 
great  domain,  in  trust  for  the  common  benefit,  on  the  13th  of 
July,  1787,  adopted  the  ordinance  entitled,  <^  An  ordinance  for 
the  government  of  the  territory  of  the  United  States,  north 
west  of  the  river  Ohio.*' 

This  ordinance,  after  making  provision  for  a  temporary 
government  within  the  territory,  declares,  among  other  things^ 
^  that  for  extendkig  the  fundamental  principles  of  civil  and 
religious  liberty  which  form  the  basis,  whereon  these  repub- 
lics, their  laws  and  constitutions,  are  erected :  to  fix  and  esta- 
blish those  principles,  as  the  basis  of  all  laws,  constitutions 
and  governments,  which  forever  hereafter  shall  be  formed  in 
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the  territory ;  to  provide  also  for  the  edtablidaneiit  of  states 
and  permanent  gorermnents  therein,  and  fer  Adr  admiasleA 
to  a  share  in  the  federal  oounoils,  on  an  eqoal  footing  with  the 
original  stailes,  at  aa  early  a  period  as  may  be  eensjstent  with 
the  general  interest ;  the  following  articles  ahall  lue  e&osidiBireA 
as  articles  of  compact  between  the  original  stales,  asid  Ae 
people  and  states,  in  the  said  tenritory,  and  forever  rem^ 
unalterable,  unless  by  common  consent^  Then  fbBow  the 
article  of  compact,  six  in  number,  gtutfanteeing,  in  ihe  most 
solemn  and  impressive  forms  of  expression,  the  great  prin^ 
pies  of  civil  and  political  liberty,  namely^ — the  teleftttion  of 
freedom  of  opiinon  in  matters  of  leligiM ;  the  benefits  ef  the 
writ  of  habeas  corpus;  of  trial  by  jury;  and  of  judicial  pro*- 
oeedings  according  to  the  course  of  common  law;  die  enoMh 
ragement  of  schools,  and  the  means  of  instroction ,-  gmi 
tdAth  and  humanity  towards  the  Indian  tribes;  the  right  of  the 
states  formed  within  the  terri^ny  to  admission  into  the  Uniott, 
with  certain  provisions  as  to  the  nnmber  and  boundaries  <rf 
such  states ;  and  that  neither  slavery  nor  involuntsiry  se^- 
tude  shall  be  introduced,  otherwise  than  in  punishment  for 
crimes. 

In  this  category  also  is  incl^d  th^  provision  already 
quoted,  securing  the  free  and  unobstructed  navigation  of  the 
water  courses  therein  referred  to.  This  clause,  it  appears  by 
reference  to  the  Joutnal  of  the  old  Congress;  was  not  included 
in  the  original  draft  of  the  ordinance,  but  was  afterwards 
tmanimously  adopted,  as  an  addition  to  the  fourth  article  of 
the  compact 

To  form  a  just  view  of  this  instrument,  and  properly  to 
appreciate  the  far-reaching  designs  and  noble  elevation  of  the 
finamers,  it  is  important  to  recur  to^the  circumstances  in  vrhiA 
they  were  placed  at  the  time  of  its  adoption.  That  it  is  the 
production  of  profound  minds,  guided  by  principles  of  the 
purest  patriotism,  is  sufficiently  attested  on  the  fiice  of  the 
ordinance.  Many  of  the  members  of  Coiigress  of  *87,  from 
which  it  emanated,  had  participated  largely  in  the  toils  and 
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trials,  and  were  deeply  imbued  with  the  spirit  of  the  revolu- 
tion from  which  the  country  had  just  emei^ed.    The  nationiy 
with  her  fiscal  energies  greatly  paralyzed  and  her  resources 
e^musted,  was  in  possession  of  a  domain,  vast  in  extent,  and 
in  prospective  value,  almost  beyond  computation.    In  ad- 
dressing itself  to  the  responsible  duty  of  disposing  of  this 
domain,  Congress  may  well  be  supposed  to  have  been  actu- 
ated by  the  two-fold  design  of  malHng  it  available  for  the 
relief  of  the  country  from  her  financial  embarrassments,  and 
of  extending  and  perpetuating  the  great  principles  of  rational 
liberty,  which  had  been  iavolved  in  the  struggle  for  indepen- 
dence.   An  enthusiastic  devotion  to  those  principles  was  a 
distinguishing  characteristic  of  the  American  people,  at  that 
period;  and  there  were  thousands  in  Europe,  in  whose 
bosoms  the  same  feelings  glowed  with  equal  intensity.    In 
this  state  of  things,  it  was  alike  the  dictate  of  inclination,  of 
duty,  and  of  policy,  that  the  principles  of  the  government 
whidi  were  to  exist  in  the  North-West  Territory,  should  be 
not  only  distinctly  and  authoritatively  announced  and  de- 
fined, but  placed  on  a  secure  and  an  immoveable  basis. 
It  was  not  difficult  to  foresee,  that  those  in  whom  the  doc- 
trines of  the  revolution  had  taken  deep  root,  and  who  were 
looking  to  this  fertile  region  as  the  place  of  their  permanent 
settlement  and  abode,  would  enquire  with  the  most  watchful 
solicitude,  as  to  the  securities  which  were  provided  for  the 
enjoyment  and  preservation  of  their  civil  and  political  rights; 
and  that  nothing  short  of  the  amplest  guarantys  of  the  bles- 
sings of  liberty  would  satisfy  tlieir  wishes,  and  induce  them 
to  immigrate  to  the  territory 

These  are  some  of  the  considerations,  from  which,  if  the  lan- 
guage of  the  ordinance  on  this  point  was  doubtful  or  ambigu- 
ous, the  inference  would  be  sustainable,  that  it  was  the  design 
of  its  framers,  to  make  its  leading  principles  and  requisitions, 
of  perpetual  obligation  on  those  who  then  were,  or  should 
afterwards  become,  the  parties  to  it.  But,  if  regard  is  had  to 
the  language  of  the  ordinance,  no  room  is  left  for  inference  or 
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conjecture,  as  to  the  design  of  Congress  in  its  adoption.  When 
it  is  declared  to  be  the  intention  of  the  articles  of  compact  to 
extend  the  "fundamental  principles  of  civil  and  religious  lib- 
erty/' and  "to  fix  and  establish  thos^  principles,  as  the  basis 
of  all  laws,  constitutions  and  governments,  which  forever 
hereafter  shall  be  formed  in  the  said  territory,"  there  can  be 
no  hesitancy  in  saying,  it  was  designed  to  lay  a  strong  and 
enduring  foundation,  on  which  the  structures  of  government 
in  the  territory,  should  be  based. 

In  the  arguments  submitted  in  this  case,  no  attempt  was 
made  to  maintain  the  position,  that  the  Congress  of  '87  had 
transcended  its  powers,  in  the  enactment  of  the  ordinance  for 
the  government  of  the  North- West  Territory.  Nor  is  if  sup- 
posed that  a  doubt  can  exist,  as  to  the  competency  of  that 
body  to  prescribe  the  principles  on  which  states  formed  within 
the  territory  might  be  admitted  into  the  Union;  or  to  propose 
as  matters  of  compact,  stipulations,  which  shoi^di  be  obliga- 
tory on  the  states,  as  members  of  the  confederacy.  The  only 
point  of  enquiry*  the/efore,  in  reference  to  this  branch  of  the 
case,  is,  whcither  the  ordinance  has  been  superceded  and 
rendered  inoperative,  in  whole  or  in  part,  within  ttie  state  of 
Ohio. 

In  looking  into  the  ordinance,  it  is  obvious,  that  all  the  pro- 
visions of  the  articles  of  compact,  are  not  to  be  viewed  as 
standing  precisely  on  the  same  footing.  The  guaranties  for 
the  security  of  the  great  principles  of  liberty,  which  lie  at  the 
foundation,  and  constitute  es^ntial  elements,  of  all  true  repub 
lican  governments,  are  obviously  to  be  regarded  in  a  different 
light  from  those  which  pertain  merely  to  the  right  arid  posses- 
sion of  property,  and  its  advantageous  enjoyment.  This  dis- 
tinction seems  to  have  been  recognised  by  the  framers  of  the 
constitution  of  Ohio,  and  to  have  exeWed  an  influence  upon 
them,  in  framing  that  instrument.  They  evidently  acted  under 
a  belief,  that  the  fundamental  law  of  the  state,  "must  confoim, 
in  all  its  leading  features  and  principles,  to  those  of  the  ordi- 
nance of  *87.    But,  while  they  were  careful  to  impress  those 
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leatcoes  upon,  and  inoorporate  those  piinciples  into  tfae/eon- 
fltitation  of  Ohio,  they  did  not  deem  it  necessary  or  proper,  to 
treat  all  the  provisions  of  the  i>rdiHaiice,  as  entitled  to  the  same 
high  consideration.  Hence  no  reference  is  made  ia  the  con- 
stfttttion  to  that  pToTision  of  the  orditianoe  relating  to  the 
navigability  of  water  eourses ; — ^And  fer  the  plain  reason,  that 
this  was  not  necessaiy,  in  order  to  give  to  tfie  eonstittttion  a 
repnblican  character,  and  make  it  confoorm  tp  tiie  great  prin* 
ciples  declared  in  the  ordinance. 

Considerii^  ihe  distinction  here  indKeated,  as  well  taken^ 
the  conclusion  to  which  it  points,  is,  that  in  so  &r  as  the  <ton- 
fli6tution  of  Ohio  has  embraced,  and  secured  the  perpetuity  of 
the  essential  principles  of  free  government,  set  forth  in  the 
ordmance,  ilie  latter  instrument  may  be  comidered  as  supet- 
seded,  within  the  state.  In  the  preamble  to  Ibe  biH  of  rights, 
ferming  a  part  of  the  constitution  of  Ohio,  it  is  declared,  that 
the  principles' which  it  asserts  shall  be  ^fdrever  unalterably 
estabfished.''  To  this  extent,  therefore,  it  may  be  conceded, 
that  the  great  purposes  of  the  ordinance  are  effected  and  am- 
ply secured ;  and  that  to  this  extent,  its  operatloil  maybe  <K)n- 
sidered  as  at  an  end.  Whether,  in  the  event  of  a  dhange  in 
the  constitution  of  Ohio,  by  which  its  provisions  would  be 
made  to  conflict  with  the  ordinance,  it  woilld  be  possible  to 
apply  a  corrective  to  the  evil,  is  not  a  question  involyed  m 
thfa  case.  Nor  Vould  it  be  either  profitable  or  proper  to  en- 
gage in  its  discussion.  From  the  well  known  attachment  of 
the  people  of  Ohio,  to  the  republican  principles  of  her  consti- 
tution, the  hope  may  be  justly  indulged,  that  they  will  never 
consent  to,  or  tolerate  any  change  in  the  fimdamental  law  4>f 
the  state,  by  which  it  w31  be  brought  into  conflict  with  the 
ordmance  of  '87. 

Conceding  that  the  articles  of  compact  contained  in  the  ordi- 
nance have  been  superseded  or  suspended,  in  the  manner  and 
to  the  extent  indicated,  it  is  not  perceived,  that  the  provision 
respecting  the  free  navigation  of  water  courses,  can  be  viewed 
as  coming  within  the  operation  of  the  principle  stated,    if  the 
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proTision  can  be  consideied  as  inopexatiye  within  the  stale  of 
Ohio,  it  must  be  upon  one  or  both  of  the  following  grounds: 
1.  Because  Congress  in  accepting  the  constitution  of  Ohio, 
as  submitted  for  the  approval  of  that  body,  is  thereby 
to  be  presumed  to  have  given  the  assent  of  the  parties, 
to  the  abrogation  of  the  provision  refenred  to,  or — 
£.  Because,  the  right  claimed  under  that  provision,  is  a 
necessary  appendGige  of  sovereignty,  and  cannot  exist 
elsewhere  than  in  Ohio,  but  in  derc^tion  of  her  rigiifs 
and  standing,  as  a  sovereign  and  independent  state. 
1.  Asito  the  first  of  these  propositions^  it  may  be  remarked, 
that  there  is  no  pretence  that  the  parties  to  the  compact,  by 
any  action  on  the  part  of  Congress,  or  otherwise,  have  given 
any  express  assent  to  the  repeal  or  abrogation  of  the  guaic- 
anty  respecting  the  navigation  of  rivers;  and,  that  if  it  is  to 
be  viewed  as  inoperative,  that  result  is  to  be  made  out^  alto- 
gether by  implication. 

It  is  proposed  to  enquire,  very  briefly,  whether  in  &ct,  or  in 
Jaw,  there  is  any  thing  which  warrants  such  an  implication. 
In  April,  180i^,  upon  the  application  of  the  people  of  that 
part  of  the  territory  north-west  of  the  Ohio,  now  embraced 
within  the  limits  of  the  state  of  Ohio,  Congress  passed  a  law 
to  enable  them  ^  to  form  a  constitution  and  state  government, 
and  for  the  admission  of  such  state  into  the  Union,  on  an  equal 
footing  with  the  original  states,  and  for  ether  purposes.' ' 
This  act  provides  among  other  things,  for  holding  a  conven- 
tion of  the  people  of  that  part  of  the  territory ;  and  authorizes 
such  convention  to  form  a  constitution  and  state  government, 
provided^  the  same  shall  be  republican^  and  not  repugnant 
to  the  ordinance  of  the  ISth  Jufyy  1787.  This  provisioi^  is 
adverted  to,  as  evidencing,  that  the  Congress  of  1S02  most 
distinctly  recognized  the  obligatory  diaracter  of  the  ordinance, 
and  as  containing  an  imequivocal  expression  of  the  opinion, 
that  no  state  within  the  territory  could  be  organized,  and  ad- 
mitted into  the  Union,  with  a  constitution  <<  repugnant''  to  that 
instrument    That  body  did  not  consider  itself  as  vested  with 
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H^  pow^  to  Hbsolve  tbe  fliate  of  Ohio  firom  tbe  obligatkntiB 
^treated  1>y  tfie  compact  Hot  can  it  1)e  donbt^,  that  if  tM 
ooBsCitutioii  of  the  state  had  been  submitted  to  Oongfeitt  iHtftl 
a  j^ovi^on,  that  the  use  and  control  of  the  navigable  watef 
dotfrses  irithin  h&t  limits,  efcould  rest  exduisiTely  in  Ohio,  Ihal 
the  instrument  would  htfve  been  rejected,  as  in  eooAict  wilfi 
fhe  (Ordinance. 

It  is  also  dear,  thdt  the  people  of  Ohio  in  culling  a  conveft^ 
tion  and  adopting  f,  constitution,  under  the  act  of  Congress  of 
Apnly  T8O0,  iiecbgitized  the  ordinan<^  as  aSat&ng  a  p^ur^fnount 
rde  for  their  guidance.  This  is  deducible  from  the  &ct  that 
to  the  preanoMe  to  their  eoitititufion,  (he  right  of  the  State  td 
Admission  into  the  Union  is  hadeA  npbn  the  ordinanee,  the 
constitution  of  Ibe  United  Stttte^  tod  flie  act  of  Congress  JttSt 
leferred  to. 

The  consfitirtioii  of  Ohio  thtus  feiYned  and  cfmbodying,  sis 
bis  beei!!  seen,  the  great  tod  leading  doctitoes  of  a  free  gov- 
ernment, as  set  forth  in  the  ordhitooe,  Mlt  containing  nothing 
on  the  subject  of  the  free  navigation  of  wate^  courses,  was 
submitted  to  Congress^  arrd  approved  by  thttt  body  &s  ''repub- 
lican,"  and  not  '^repugnant"  to  the  ordinance,  iind  the  statfc 
was  th^eupon  ^tdmitted  into  the  Dhion. 

If  it  be  conceded  that  Congress  possessed  the  competeilcy 
of  giving  the  assent  of  the  parttes'to  the  compact,  to  the  abto<- 
gation  6f  any  of  its  provisions,  it  is  not  perceived  that  tbe  to^ 
tion  of  that  body  aifords  any  just  ground  to  infer  atiy  intention 
to  do  so  in  the  case  tefened  to.  Nor,  is  there  any  reason  ti^ 
conclude  that  the  convetitton  of  Ohio  supposed  the  State  had, 
by  het  admission  into  the  Union,  obtained  a  release  from  tbe 
obligation  imposed  by  the  provision  of  ttie  ordinance  nnder 
consideration.  These  bodies  seem  to  have  a  constant  refer- 
ence to  this  instrument;  and  both  in  the  most  solemn  and  de* 
liberate  matmet  recognised  its  obligatory  character.  And 
hience,  so  fiir  as  it  pointed  out  tbe  landmarks  of  a  free  gove'rh<* 
ment,  it  was  deemed  necessary  that  the  c6nstitution  of  Ohio 
should  embody  its  principles.    It  was,  doubtless,  one  of  the 
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great  puipoaeB  of  the, ordinance,  to  afford  a  directory  to  the 
States  to  be  fonned  within  the  territory,  in  the  construction  of 
Aeir  gavemments ;  and  the  principles  which  it  laid  down  were 
regarded  as  the  tests  by  which  the  republican  character  of  a 
state  constitution  was  to  be  decided.  But,  as  the  provision  in 
relation  to  water  courses  would  remain  and  be  of  perpetual 
obligation,  in  rirtue  of  the  ordinance,  there  was  no  necessity 
that  the  constitution  of  Ohio  shonld*contein  a  distinct  recogni- 
tion of  its  obligatory  character. 

From  the  language  in  which  this  guaranty  is  couched,  and 
the  nature  and  extent  of  the  interests  affected  by  it,  the  infer- 
ence of  any  intention  on  the  part  of  Congress  to  assent  to  its 
abrogation  in  Ohio,  is  strongly  rebutted.  The  trains  of  this 
part  of  the  compact  are,  that  the  water  -courses  referred  to 
<<risall  be  common  highways,  and  forever  firee,  as  well  to  -the 
inhabitants  of  the  territory,  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  state  that  may  be  admitted  into 
4be  confederacy.''  In  duration,  the  benefits  which  it  intended 
lo  secure,  were  without  any  limit;  in  extent,  they  were  to  be 
common,  to  thd  inhabitants  of  the  con^adGracy  as  it  then  eids- 
ted  or  might  afterwards  exist. 

All  were  interested  ill  this  provision,  since  all  might  have 
occasion  to  navigate  the  rivers  referred  to.  Is  it  rati(»ial  to 
conclude,  that  Congress  intended  to  surrender  a  right  so  sol- 
emnly secured,  so  important  in  its  character,  and  so  exten^ve 
in  its  operation?  And  is  such  an  intention  to  be  predicated  of 
any  action,  short  of  an  express  declaration  to. that  effect?  If 
an  ordinary  act  of  legislation  cannot  be  repealed  without  the 
observance  of  the  £3nns  and  solemnities  requisite,  in  its  enact- 
ments, a  compact  declared  on  its  fiice  to  be  ^^unalterable,  unless 
by  common  consent,"  cannot  be  abrogated  by  mere  impli- 
cation. 

2.  The  next  enquiry  is,  whether  the  right  set  up,  in  behalf 
of  the  state  of  Ohio,  is  a  necessary  appendage  of  sovereignty, 
so  that  it  cannot  exist  elsewhere,  but  in  derogation  of  her  .char- 
acter and  standing,  as  a  sovereign  and  independent  state. 
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The  affinoative  of  this  proposition  has  been  strenuously  and 
ably  urged  by  the  counsel  for  the  respondents: — ^And,  its  im-^ 
portance  commends  it  to  the  attentive  consideration  of  tfa» 
Court 

It  may  be  readily  conceded,  that  if  the  Congress  of  '87,  pro* 
fessing  to  provide  the  means  for  the  formation  of  state  govern- 
ments,  and  the  admission  of  states  into  the  Union,  on  a  foot- 
ing of  equality  with  the  other  states,  have  prescribed  and  an- 
nexed conditions,  so  repugnant  and  incongruous,  as  to  defeat 
the  ends  that  were  in  view,  thus  fiur  its  acts  may  be  regarded 
as  nullities;  since,  to  that  extent,  that  body  must  be  viewed 
as  having  transcended  its  powers.  In  consistency  with  the 
tetms  and  intentions  of  the  acts  ceding  the  territory  to  Con- 
gress, that  body  could  not  attach  conditions  to  the  admission 
of  states,  that  would  be  degrading  to  them,  by  detracting  from 
their  standing,  as  sovereign  states. 

It  may  relieve  this  subject  of  some  of  its  apparent  difSicuI- 
ties,  to  settle  precisely,  the  character  and  extent  of  the  restric- 
tion upon  the  state,  created  by  the  ordinance,  in  reference  to 
her  navigable  water  courses.  For,  in  accordance  with  the 
views  here  briefly  presented,  and  which  will  be  given  more  at 
large,  in  a  subsequent  part  of  this  opinion,  it  is  not  ^^  necessary 
to  insist  upon,  or  vindicate,  a  construction  of  the  ordinance, 
whiah  shall  take  from  the  state,  all  control  over  her  navigable 
streams.''  The  guaranty  on  this  subject  is  viewed  as  restric- 
tive of  the  power  of  the  state,  to  commit  a  public  wrong,  in 
authorizing  or  permitting  obstructions  and  hindrances,  to  the 
navigation  of  her  streams,  by  actual  impediments,  or  the  im- 
position of  tolls  or  duties.  There  is  an  obvious  distinction,  i 
between  the  right  to  destroy  navigation,  and  the  right  or 
power,  to  improve  it.  The  imposition  of  a  toll  or  duty,  for 
the  use  of  any  of  the  streams  referred  to,  by  the  ordinance,  in 
their  natural  state ;  or,  the  erection  of  any  fixture,  that  would 
destroy  or  injure  the  utility  of  such  a  stream,  for  the  purposes 
of  navigation,  would  be  in  violation  both  of  the  letter  and 
spirit  of  that  instrument.    And  the  cases  here  supposed  aie 
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psQciari;  fiwi^p  as  it  iptepA^  tp,  pm^eot,  £!ut,,tb^  eiiectioii 
<^f,adaJl9^flesig^>f<3^^al]d^<^i|e¥^ng  to,  the  UQproFemeat  of 
iwnisaU^l^by  ^c^  uicr€^RS«4  fi9«iU0QS  fpr  comneicial  in- 
tercourse/' so  far  from  being  opposed  to  the  ordinance,  wouM 
be  in  fiirlbeiaace  pf  the  purposes  had  vn  view  by  its  firamers. 

LoQldpg  at  this  sul\ject  in  this  light,  it  is  not  p^aceived  that 
tfie  recognition  of  the  obligatory  cbai^aoter  of  the  provision  of 
the  ordinance,  under  consii^^tiam  so  far  ^^U^cts  bom  tb^ 
rights  of  sovereignty,  in  Ohio,  9^  tp  wsgciant  the  conclusioii, 
that  she  is  not  sovereign,  ii^  wj  j^  sense  jof  that  temi.  To 
entitle  a  state  to  that  character,  it  is  not  regarded  as  essential, 
that  she  should  possess,  in  an  equal  degree,  the  same  powers, 
over  aU  sulyects,  that  may  be  possessed  by  other  st^te^.  *In 
^y  other  aspect  of  this  subject,  no  one  of  the  states  formed 
within  the  territory  north-west  of  th^  river  Ohio,  has  been  ad- 
mitted into  the  Union,  on  a  footing  of  equality  with  some  of 
the  original  states.  The  institution  of  slayery  existed  in  many 
of  the  original  states,  at  the  period  of  the  adoption  of  the  ordi- 
nance of  '87;  and,  in  several  of  them,  it  continues  to  exist. 
Yet,  the  ordinf.uiQe  ezpiessly.inhibits.the  introduction  of  slavery 
in  any  of  the  states  to  be  formecj  within  the  territory;  and 
these  states  have  made  this  provision  of  the  ordiiwice,  a  part 
of  their  constitu^on.  In  this  case  then,,  it  is  clear,  thfit  some  of 
the  original  states  possess  rights,  and  exercise  a  species  qf  ju- 
risdiction, which  is  prohibited  to  Ohio,  and  other  states.  And 
yet,  can  it  be  maintained,  that  the  latter  states  are  not  equally 
sovereign  with  the  former. 

It  may  be  well  on  this  point,  to  refer  to  the  language  of  the 
ordinance,  to  ascertain  in  what  light  this  subject  was  viewed, 
by  those  who  framed  and  passed  it.  Tq  suppose  them  igno- 
rant of  the  political  rights  and  relations  of  the  state,  or  that 
they  misconceived  the  powers  with  whiclpi  they  were  clothec^ 
wpuld  be  doing  them  great  injustice.  Under  a  form  of  gov- 
emm^nt,  ixi  which  the  Congr^  represfntecl  tb^  state?,  ia  their 
sovereign  capacities,  it  may  be  safely  inferred,  that  the  rights 
of  m^  ^M»9  were  not  only  ^^,under9to94y  but  scrupulously 
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guarded.  And,  in  making  provision  ^<for  the  establishment 
of  states  and  permanent  governments"  within  the  territory, 
and  ^for  their  admission  to  a  share  in  the  federal  councils, 
on  an  equal  footing  with  the  original  states,"  it  is  to  be  pre- 
sumed they  intended  what  the  language  imports.  Nor  is  it 
to  be  conceived,  that  they  would  annex  a  condition  to  the  ad- 
mission of  a  state,  repugnant  to,  and  inconsistent  with,  the 
declared  purpose  of  providing  for  the  admission  of  new  states, 
on  an  equal  footing  with  the  old  states.  And  the  inference  is 
therefore  irresistible,  that  while  congress  intended  to  make  the 
guaranty,  on  the  subject  of  water  courses,  perpetually  obliga- 
tory, the  intelligence  and  sagacity  of  that  body,  did  not  lead 
to  a  suspicion,  that  it  detracted,  in  any  degree,  from  the  sove- 
leignty  of  the  states,  that  might  be  admitted  into  the  confede- 
racy, in  virtue  of  the  ordinance. 

Again: — ^By  the  terms  of  the  ordinance,  the  states  admitted 
into  the  confederacy,  thereupon  became  parties  to  the  compact 
It  has  been  already  remarked,  that  the  congress  of  1802,  in 
providing  for  the  admission  of  Ohio,  and  the  convention  of 
that  state,  in  adopting  a  constitution,  and  submitting  it  to 
Congress,  distinctly  recognized  the  obligatory  character  of  the 
ordinance.  The  state  became  a  voluntary  party  to  the  articles 
of  compact  which  it  contained;  one  of  which  embraced  the 
stipulation,  that  certain  navigable  streams  within  her  Umits, 
sbould  remain  forever  firee  for  public  use.  It  was  optional 
with  the  state,  to  assent  to,  or  refuse  this  condition;  but 
having  assented  to  it,  and  acknowledged  its  binding  character, 
she  is  concluded  from  taking  the  ground,  that  it  imposes  no 
obligation  upon  her. 

Suppose  that  in  addition  to  the  terms  of  the  compact,  it  had 
been  declared,  that  a  portion  of  the  profits  and  benefits  to  be 
derived  from  mines  of  lead,  gold  and  silver,  discovered  in  the 
territory,  should  be  forever  reserved  to  the  United  States  for 
the  common  benefit?  Would  not  such  a  provision  be  obliga- 
tory on  a  state,  coming  into  the  Union,  as  a  party  to  such  a 

compact;  and  would  it  be  competent  for  her  to  ipsist,  after  her 
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admission,  that  such  reservation  was  inconsistent  with  her 
rights  as  a  sovereign  state,  and  therefore,  void? 

Again: — By  a  compact  between  the  United  States,  and  the 
state  of  Ohio,  the  latter  has  obligated  herself,  not  to  tax  lands 
sold  by  the  government,  for  the  term  of  five  years  after  the 
sale.  Upon  the  ground  assumed  by  the  respondent's  counsel, 
she  is  not  bound  by  this  compact.  For,  the  right  of  taxation 
is  one  of  the  highest  incidents  of  sovereignty: — ^And  yet,  the 
obligatory  character  of  this  compact,  has  never  been  seriously 
questioned.  If  a  state,  may  in  this  way,  yield  her  right  to  tax 
property  within  her  limits,  may  she  not  also,  in  perfect  accord- 
ance with  her  character  and  standing  as  a  sovereign  state, 
agree  to  forego  the  exercise  of  a  jurisdiction  over  her  water 
courses,  which  she  would  otherwise  possess  ? 

These  considerations  seem  fully  to  warrant  the  conclusion, 
that  the  provision  of  the  ordinance  of  1787,  in  relation  to  the 
free  use  and  navigation  of  water  courses,  has  not  been  super- 
seded or  abrogated,  in  Ohio ;  and,  that  neither  the  state,  or  aa 
individual,  has  a  right  practically  to  destroy  or  obstruct  their 
navigation. 

It  is  believed,  the  views  here  presented  accord  with  those 
which  have  prevailed  in  Ohio,  from  the  earliest  period  of  her 
history.  All  the  departments  of  her  government  have  recog* 
nized  the  sacred  and  inviolable  character  of  that  part  of  the 
ordinance  of  1787,  which  is  now  under  review :  nor  is  any 
instance  known,  in  which  the  position  assumed  by  the  counsel 
for  the  respondents,  has  been  seriously  urged.  It  is  true,  the 
legislature  has  not  considered  the  state,  so  entirely  prohibited 
from  all  control  over  the  navigable  streams  within  her  limits, 
as  to  deprive  her  of  all  power  to  authorize  improvements, 
which  instead  of  obstructing  or  injuring,  would  improve  and 
facilitate,  navigation,  and  thus  promote,  the  great  purposel* 
ii^tended  by  the  ordinance.  In  some  cases,  with  a  view  to 
such  results,  individuals  have  been  authorized  by  law,  to  erect 
dams  upon  streams,  that  may  be  considered  as  within  the  con- 
templation of  the  ordinance ;  but  always,  upon  the  condition. 
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that  locks  diall  be  constructed  and  kept  in  repair,  so  as  not 
to  detract  from  the  utility  of  the  stream,  as  a  navigable  water 
course.  The  act,,  authorizing  the  Erie  and  Wabash  Canal 
cannot  be  viewed  as  an  exception  to  the  principle:  for, 
although  the  act  confers,  by  necessary  implication,  the  power 
of  using  and  diverting  the  water  of  navigable  streams,  as  sub- 
sidiary to  the  accomplishment  of  the  main  purpose  intended 
by  the  law,  it  is  not  to  be  inferred  therefirom,  either  that  it 
was  designed  to  injure,  or  that  in  fact,  it  will  injure,  the  inter- 
ests of  navigation. 

But  the  question,  as  to  the  force  and  effect  to  be  given  to 
die  provision  of  the  ordinance  under  consideration,  has  been 
settled  by  the  decision  of  the  supreme  court  of  Ohio.  In  the 
case  of  fT.  Sf  J.  Hogg  v.  The  Zanesvilk  Canal  Manufac- 
turing Company y  5  Ohio  Rep.  416,  in  which  the  point  was 
before  the  court,  the  judge  says,  ^  that  this  portion  of  the  ordi- 
nance of  1787,  is  as  much  obligatory  upon  the  state  of  Ohio, 
as  our  own  constitution.  In  truth  it  is  more  so ;  for  the  con- 
stitution may  be  altered  by  the  people  of  the  state,  while  this 
cannot  be  altered  without  the  assent,  both  of  the  people  of  this 
state,  and  of  the  United  States,  through  their  representativea 
It  is  an  article  of  compact,  and  until  we  assume  the  principle, 
that  the  sovereign  power  of  a  state  is  not  boimd  by  compact, 
this  clause  must  be  considered  obligatory.'^ 

Another  very  important  enquiry  arises  in  this  case,  which 
may  be  stated  thus:  Admitting  tiie  provision  of  the  ordinance 
under  review  to  be  obligatory,  does  the  case  made  in  the  com- 
plainant's bill  involve  its  violation,  so  as  to  entitle  him  to  the 
remedy  sought  for? 

The  grievance  complained  of  in  this  case  is,  that  the  erec- 
tion of  the  proposed  dam  across  the  Maumee,  will  greatly 
injure,  if  not  wholly  destroy,  the  navigation  of  that  stream, 
and  deprive  the  complainant  of  the  benefits  he  expected  to 
derive  therefrom,  and  in  contemplation  of  which,  he  purchased 
his  land  at  a  high  price;  and  that  his  land  will  be  materially 
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lessened  in  value,  as  also  the  mill  seats  upon  it,  and  that  the 
dam  will  be  a  public  nuisance. 

The  facts  necessary  to  a  full  understanding  of  this  part  of 
the  case,  are  not  very  satisfactorily  stated  in  the  bilL  It  is, 
however,  understood  to  have  been  conceded  in  the  argument^ 
that  in  the  construction  of  the  Erie  and  Wabash  canal,  auUio- 
rized  by  the  Legislature  of  Ohio,  the  canal  commissioners  have 
deemed  'it  necessary  to  erect  one  or  more  dams  across  the 
Maumee,  for  the  purpose  of  supplying  the  canal  with  water. 
That  this  canal  is  designed  as  a  channel  of  commercial  inter- 
course, between  Lake  Erie  and  the  interior  of  the  state  of  In- 
diana ;  and  that  it  is  located  along  or  near  to  the  Maumee 
river.  And  in  connection  with  these  &cts  it  should  be  stated 
that  the  land  of  the  complainant  lies  at  some  distance  below 
the  point  where  it  is  proposed  to  erect  the  dam,  or  dams. 

It  becomes  a  material  inquiry  in  the  case,  whether  the  erec- 
tion of  a  dam,  under  the  circumstances,  and  for  the  purpose 
stated,  is  an  obstruction  to  the  navigation  of  this  stream,  with- 
in the  spirit  and  meaning  of  the  ordinance. 

Some  views  in  support  of  the  negative  of  this  proposition 
have  already  been  incidentally  thrown  out ;  but  it  is  proposed 
to  say  something  additionally,  in  confirmation  of  the  position 
assumed. 

Referring  to  the  case  aheady  noticed,  reported  in  the  5th 
volume  of  the  Ohio  Reports,  it  is  found  that  this  point  also 
arose,  and  that  the  Court  decided,  that  a  dam  or  other  fixture^ 
on  a  stream,  which  was  substantially  an  improvement  of  nav- 
igation, could  not  be  regarded  as  such  an  obstruction  or  im- 
pediment as  was  within  the  contemplation  of  the  framers  of 
the  ordinance. 

In  looking  at  the  provision  of  that  instrument  on  this  sub- 
ject, it  is  apparent,  that  it  was  designed  to  prevent,  first y  actu- 
al impedimenta  and  obstructions  by  dams  or  other  fixtures; 
second,  impediments  and  obstructions  resulting  from  the  im- 
position of  "any  tax,  imposts,  or  duty." 
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It  will  assist  materially  in  giviog  a  jtfot  and  enlightened 
interpretation  to  this  provision,  to  ascertain  the  intentions  of 
those  bjr  whose  sanction  it  was  made  a  part  of  tlie  ordinance 
of  '87.  And  to  this  end,  it  seems  proper  to  refer  to  the  actual 
state  of  things  at  the  time  that  instrument  was  adopted. 

Although  the  geography  of  the  territory  north  west  of  the 
Ohio  was  imperfectly  known  at  tl^at  period,  it  was  well  ascer- 
tained that  there  were  rivers  and  lakes,  within  its  limits  and 
upon  its  confines,  formed  on  a  scale  of  grandeur  unknown  in 
any  other  portion  of  the  globe.  The  prospective  importance 
and  utility  of  those  great  natural  water  courses  and  basins  as 
affording  the  means  of  conmiercial  iutercourse  throughout 
that  vast,  and  fertile  region,  were  fully  appreciated.  And  as 
an  indncement  to  immigration,  it  was  justly  deemed  of  mo* 
ment  that  the  future  and  uninterrupted  enjoyment  of  these 
great  facihties  and  advantages,  should  be  placed  upon  a  secure 
basis.  Foreseeing  that  the  time  would  come  when  between 
the  lakes  on  the  north,  and  the  Mississippi  and  its  tributaries, 
there  would  be  much  intercommunication,  it  was  deemed  im* 
portant  to  guard  against  these  obstructions;  and  hence,  doubt- 
less, the  reason  for  the  provision  securing  the  right  of  way 
along  the  ^^canying  places,  or  portages,  between  the  waters  of 
the  streams  emptying  into  the  lakes,  and  those  Which  flowed 
into  the  Mississippi.'' 

And  it  may  not  be  inaptly  suggested,  that  the  political  con- 
ditioik  and  prospects  of  the  country  had  an  influence  upon 
the  CJongress  of  '87,  in  placing  those  guards  aroundihe  naviga- 
tion and  commerce'  of  the  West.  Under  the  articles  of  confe- 
deration then  existing,  there  were  well  founded  apprehensions, 
if  that  form  of  govermnent  should  continue,  that  harmony 
among  the  States  would  not  be  preserved ;  and  that  hostile 
interests  and  hostile  collisions  would  be  engendered.  And 
in  the  event  that  the  states  formed  in  the  West  should  be 
thrown  into  thbs  position,  in  regard  to  other  portions  of  the 
confederacy,  there  wa»  danger,  that  in  a  sjHrit  of  aggression 
or  retaliaticm,  they  might  adopt  measurwf  excluding  the  citi- 
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zens  of  their  adversary  state  or  states  from  a  participation  in 
the  benefits  of  navigating  the  Western  waters.  To  prevent} 
by  solemn  compact,  such  an  occnrrenae,  was  probably  one  of 
the  purposes  of  the  provision  referred  to. 

Certain  it  is,  the  clause  imder  review  was  designed  for 
good,  and  not  for  evil.  So  far  as  it  was  intended  to  restrict 
the  action  or  power  of  states  or  individuals,- it  was  to  disable 
them  from  the  infliction  of  public  injury.  The  people  of  the 
United  States  were  not  to  be  deprived  of  the  use  of  the  water 
courses  in  the  North-West  Territory,  by  any  unjust  or  wan- 
ton exercise  of  power  over  them :  but  it  was  not  contem- 
plated that  the  hands  of  the  states  should  be  so  tied  up,  as 
that  it  should  not  be  in  their  power  to  remove  a  natural 
impediment  to  navigation,  or  avoid  such  an  impediment,  b^ 
canals  or  other  improvements.  A  contrary  constructioa 
would  be  a  perversion  of  the  great  and  primary  design  of  the 
clause.  It  would  embarrass,  if  not  entirely  arrest,  some  of 
the  great  works  of  internal  improvement,  in  progress  or  pro- 
jected, in  the  West.  It  would  place  it  in  the  power  of  a 
single  individual  to  thwart  the  wishes,  and  seriously  to  injure 
the  interests,  of  entire  communities  and  states.  Take  the 
case  before  the  Court  as  an  illustration  of  the  consequences  of 
such  a  doctrine,  fiy  the  joint  and  simultaneous  action  of  the 
States  of  Ohio  and  Indiana,  the  Erie  and  Wabash  Canal  has 
been  authorized  and  commenced.  It  is  designed  as  a  chan- 
nel of  intercourse  between  Lake  Erie  and  the  interior  of 
Indiana ;  and  when  completed,  will  be  greatly  promotive  of 
the  interests,  not  only  of  those  states,  but  of  a  large  portion 
of  the  Union. 

To  sanction  the  doctrine,  that  for  purposes  so  beneficent 
and  patriotic,  it  is  not  competent  for  those  states  to  use  or  con- 
trol the  waters  of  their  navigable  streams,  would  be  pregnant 
with  the  most  injurious  results.  For,  it  should  be  borne  in 
mind,  that  if  this  power  does  not  exist  in  these  states,  it  exists 
nowhere.  The  same  reason  for  denying  it  to  the  states  ap- 
plies with  equal  f(»ce  to  the  Congress  of  fhe  United  States. 
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That  body,  as  the  lepresentative  of  the  people  of  the  United 
States,  is  a  party  to  the  compact^  and  as  much  bound  by  its 
stipulations,  as  the  stat«s  individually.  If,  therefoie,  the  ordi- 
nance is  to  receive  a  construction,  that  shall  tie  ^p  the  hands 
of  all  the  parties  to  the  compact,  from  making  any  improve- 
ments in  navigation  in  the  west,  a  &tal  blow  will  have  been 
inflicted  upon  ihe  prosperity  of  that  region.  Upon  this  prin- 
ciple, if  a  rapid  or  other  natural  obstruction  occurs  in  a  stream, 
otherwise  navigable,  it  is  not  competent  to  resort  to  the  instru- 
mentality of  a  dam,  for  the  purpose  of  making  an  artificial 
channel,  whereby  to  avoid  such  obstruction.  And  by  a  parity 
of  reasoning,  it  would  not  be  competent  for  a  state  to  author- 
ize the  construction  of  a  rail  road,  or  turnpike,  over  or  along 
any  of  the  <<  portages  or  carrying  places"  referred  to  in  the 
ordinance,  and  thereby  hinder  th«  free  and  common  use  of 
the  same,  by  the  imposition  of  toUs^  as  a  compensation  for  the 
benefits  of  such  improvements.  Such  a  construction  of  that 
instrument,  would  be  subversive  of  one  of  its  leading  designs. 

It  is  no  answer  to  the  views  here  thrown  out  to  say,  that 
these  improvements,  when  completed,  will  subject  those  who 
use  them,  to  the  payment  of  a  <<  tax,  impost,  or  duty."  The 
object  of  the  ordinance  so  fieur  as  it  provides  an  exemption 
firom  these  chains  was  to  prevent  the  imposition  of  any  duty 
for  the  use  of  the  streams  and  carrying  places  referred  to,  in 
their  natural  state ;  and  it  might  also  be  justly  extended  in  its 
meaning,  so  as  to  prevent  onerous  and  oppressive  toUs  or  ex- 
actions, for  their  use,  in  an  improved  state.  Reasonable  tolls, 
imposed  and  paid,  for  the  use  of  a  canal  or  artificial  road,  ^xe 
not  to  be  viewed  as  mijust  exactions ;  but  as  a  fidr  compensa- 
tion, in  consideration  of  the  increased  facilities  for  trade  and 
intercourse,  alSbrded  by  such  improvements. 

According  to  this  view  of  the  subject,  the  right  of  the  com- 
plainant to  the  process  of  injunction,  is  to  be  settled,  upon 
principles  wholly  unconnected  with,  and  irrespective  of,  the 
ordinance  of  '87.  For,  although^  upon  the  case  made  he  can 
claim  nothing  in  virtue  of  the  compact  contained  in  that  in- 
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flCmment,  yet,  if  he  brings  himself  wit)^n  the  principles,  on 
whidi  Courts  of  Chancery  are  wont  to  interfere,  he  is  entitled 
to  the  relief  sought  for. 

The  case^  then,  is  to  be  viewed  merdy  as  an  application  for 
an  injunction  to  prerent  an  apprehended  injury  to  complain* 
ant,  from  the  erection  of  the  dam  mentioned  in  the  bill,  in  con- 
nection with  the  allegation,  that  tueh  dam  will  be  a  public 
nuisance. 

In  the  case  of  the  City  ofGeorget&um  v.  The  Alexandria 
Canal  Compamf  (18  Peters  Rep.  91,)  the  doctrine  is  laid 
down,  <^  that  in  case  of  a  public  nuisance,  where  a  bill  is  filed 
by  a  private  person,  asking  for  relief  by  way  of  prevention^ 
Ihe  plaintiff  cannot  maintain  a  stand  in  a  court  of  equity,  un- 
less he  avers  and  proves  some  spedal  damage."  AimI  it  is 
also  recognised  as  an  undoubted  principle  of  law,  in  that  case, 
that  an  obstruction  to  a  naiirigable  stream,  is  ^public  nuisance. 

In  the  case  of  Putnanty  SypervUor,  fyc.  v.  Valentine  and 
others^  (5  Ohio  Rep.  188,)  it  is  said  by  the  court,  that  «chan^ 
oery  jurisdiction  extends  to  restrain  the  domg  of  an  act,  from 
which  irreparable  damage  to  individuals,  or  great  public  in- 
jury, would  ensue.''  The  same  principle  is  asserted  and  re- 
cognized, as  the  law  in  England.    Eden  on  Injunctions,  157* 

The  question,  whether  a  Court  of  Chancery,  upon  the  ap- 
plication of  an  individual,  will  interfere  to  prevent  what  is 
alleged  to  be  a  public  nuisance,  unconnected  with  a  special 
injury  to  the  complainant,  does  not  arise  in  this  case.  Ttkb 
grounds  upon  which  the  complainant  seeks  relief  are,  that  the 
dam  mentioned  in  the  bill,  will  be  a  public  nuisance,  and  will 
be  attended  with  a  private  injury  to  himself.  And,  if  an  in- 
junction can  be  awarded,  it  must  be,  upon  both,  or  the  latter, 
of  these  grounds. 

The  question,  whether  the  erection  of  the  dam  mentioned 
in  the  complainant's  bill,  will  amount  to  a  public  nuisance, 
has  already  been  considered,  and  the  conclusion  announced, 
namely,  that  the  diversion  of  a  portion  of  the  water  of  a  nav- 
igable stream,  effected  by  means  of  a  dam  thrown  across  the 
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ihrer,  for  the  purpose  of  supplying  a  canal,  designed  for  the 
improvement  of  navigation,  cannot  be  viewed  as  such  an  ob* 
struction,  as  entitles  it  to  the  character  and  designation  of  a 
public  nuisance. 

In  the  3rd  voL  of  Black.  Coul  316,  i%is  said,  <<that  public 
or  common  nuisances  (are  those)  which  affect  the  public,  and 
are  an  annoyance  to  all  the  king's  subjects."  According  to 
this  definition,  a  public  nuisance  must  threaten,  at  be  attended 
with  effects,  detrimental  to  the  community,  to  an  extent  ren- 
dering it  necessary,  that  the  law  should  interfere,  to  prevent  it, 
if  not  already  established,  or  to  abate  it,  if  established.  So  fsur 
then,  as  die  pubUc  is  concerned,  can  it  be  predicated  of  the  ob- 
stnictioii  complained  of  in  this  case,  that  it  will  be  a  nuisance? 

But,  upon  the  authority  of  principles  settled,  both  in  this 
country  and  in  England,  it  rn^y  be  said,  that  cases  may  exist 
in  which  the  preventive  remedy  by  injunction  may  be  had,  to 
avert  the  doing  of  an  act,  which  will  be  attended  with  injury 
to  an  individual.  In  all  this  class  of  cases,  however,  the  prin- 
ciple universally  obtains,  that  the  act  complained  of,  must  be 
attended  with  irreparable  damage  or  injury  to  the  complain- 
ant; or  that  there  is  an  extreme  probability  of  such  a  result 

Thus,  in  the  case  of  Crotoder  v.  TYnArfor,  19  Ves.  616,  an 
injimction  was  granted,  to  restrain  the  defendant  from  the 
erection  of  a  powder  house  near  the  complainant's  premises; 
not  on  the  ground  of  its  being  a  public  nuisance,  but  of  great 
danger  to  complainant  from  such  erection. 

And  in  the  case  of  the  Earl  ofBipon  v.  Hobarty  8th  Con. 
Eng.  Chan.  Rep.  331,  the  lord  chancellor  said,  <<  I  can  see  no 
ground  whatever,  therefore,  for  granting  an  injunction  of  this 
description,  which  fails  in  the  very  point  that  forms  the  ground 
of  relief— the  preventing  irreparable  mischief."  And  in  the 
same  case  this  rule  is  laid  down.  <<If  the  thing  sought  to  be 
prohibited  is  in  itself  a  nuisance,  the  court  will  interfere  to 
stay  irreparable  mischief,  without  waiting  for  the  result  of  a 
trial — but  where  the  thing  sought  to  be  restrained,  is  not  un- 
avoidable, and  in  itself  noxious,  but  only  something  which 
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may  according  to  circumstanoes,  prove  «o,  tbe  court  will 
fuse  to  mterfere,  until  tbe  matter  has  been  tried  at  law;  gene* 
rally  by  an  action :  though  in  particular  cases,  an  issue  may  be 
directed  for  the  satisfaction  of  the  court,  where  an  actioa 
could  not  be  formed  fi  as  to  meet  tbe  question." 

Has  the  claimant  presented  a  case  involving  (he  certainty, 
or  extreme  probability  of  irreparable  mischief,  fiom  the  doing 
of  die  acts  complained  of  in  his  bill,  so  as  to  entitle  him  to  the 
relief  sought  for,  within  the  prineiples  hero  laid  down? 

The  bill  contains  no  direct  allegation,  that  the  injury  which 
the  complainant  apprehends  from  the  erection  of  the  dam,  will 
be  irreparable  in  its  natm:^.  And  the  court  is  left  to  deduce 
that,  as  a  necessary  result  firom  tbe  facts  stated  in  tke  bilL 
These  facts  are,-*- 

L  That  he  piirchased  his  land  tit  a  high  price,  in  oontempla* 
tion  of  the  advantages  of  navigating  the  Maomee  to  Foxt 
Wayne: 

$•  That  there  is  a  valuable  water  power  on  his  land;  that 
two  saw  mills  and  one  flour  mill  have  been  erected  on  it,  and 
more  would  have  been  erected,  but  for  the  erection  of  the 
proposed  dams. 

3.  That  the  value  of  his  property  will  be  greatly  lessened. 

On  none  of  these  grounds  can  the  injury  complained  of  be 
regarded,  as  of  a  character  which  calls  for  the  arrest  of  the 
proposed  dam,  by  the  award  of  an  injunction. 

As  to  the  first,  it  is  sufficient  to  observe,  that  upon  the  princi- 
ple assumed,  that  the  dam  will  not  be  a  public  nmsance,  the  de- 
privation of  the  advantage  which  the  complainant  anticipated 
from  the  navigation  of  the  Maumee,  affords  no  ground  for  issu- 
ing an  injunction*  It  is  an  immunity,  the  value  of  which  must 
necessarily  depend  on  circumstances:  and  when  it  is  sought 
to  make  it  the  basis  of  the  relief  here  asked  for,  its  value  and 
importance  to  die  complainant,  must  be  satisfactorily  proved. 
As  the  subject  is  here  presented  to  the  court,  this  inununity  is 
of  a  character,  so  vague  and  intangible,  that  it  cannot,  in  this 
form,  be  considered  a  proper  matter  for  judicial  cognizance. 
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The  same  vagueness  and  uncertainty  attaches  to  the  allega- 
tion concerning  the  injury  apprehended  to  the  mill  seats  of  the 
complainant.  There  is  no  pretence,  that  the  erection  of  the 
dam  will  withdraw  or  divert  the  water,  in  ^uqh  a  maimer  as 
to  injure  or  detract  from  the  value  of  his  water  privileges:  or 
that,  it  will  be  attended  with  any  overflow  of  water,  upon  his 
land^—but  the  grievance  is,  that  the  appreh^ded  obstruction 
of  the  river  will  so  far  lessen  the  probable  profits  of  mills,  as 
to  take  away  the  inducements  to  engage  in  that  business;  and 
thus,  essentially  injure  the  value  of  his  land. 

There  is  no  case  known,  in  which  the  process  of  injunction 
has  been  awarded,  on  such,  or  any  similar  grounds.  There  is 
nothing  before  the  Courts,  which  warrants  the  inference,  that 
the  injury,  which  the  complainant  may  sustain,  is  irreparable, 
except  through  the  operation  of  an  iiyunction,  to  restrain  the 
respondents  from  proceeding  further  in  the  erection  of  the  dam. 
And  upon  the  authority  of  numerous  easea  on  this  sijbject,  it 
is  clear,  that  this  remedy  cannot  be  afforded,  except  upon  the 
gromid  of  irreparable  mischief  or  injury  to  the  complainant. 

If  the  injury  which  the  complainant  apprehends  should  re- 
sult from  the  completion  of  this  public  improvement,  he  may 
have  a  remedy  in  another  form.  He  may  be  enabled,  either 
by  an  appeal  to  the  legislature  of  the  state,  or  by  an  action  at 
law,  to  obtain  a  redress  of  the  grievances  complained  of:  but,  in 
the  form,  and  under  the  circumstances,  in  which  the  case  is  be- 
fore this  Court,  he  is  not  entitled  to  the  process  of  injunction. 

^oTBir— On  oveimUng  this  motion  for  an  injunction,  tbe  connael  for  the  oon^ 
plainant  prayed  an  i^peal;  bat  die  Conrt  suggested  that  an  appeal  would  lie  only 
on  a  final  decree;  and  that  this  being  merely  the  decision  of  a  motbn  for  an 
mjqndawi,  no  i^^peal  would  lie  from  it  The  Court  tepressed  a  strong  desire^  as 
tfa«  principles  of  this  case,  were  inqportant  to  the  state,  that  it  should  be  taken  to 
the  Supreme  Court  without  deli^,  and  pnqposed  and  indeed  recommended  to  the 
oounselforthe  state  to  file  a  demuxrer,  that  a  final  decree  mig^t  be  entered  and  the 
cause  be  immediately  taken  to  the  Supreme  Court  by  appeal  But  the  counsel 
declined  filing  the  demurrer,  and  as  they  had  not  been  ruled  to  answer  by  the 
•oinpjiinant,  they  were  not  bound  to  answer  or  demur.  The  cause  was,  conse- 
tnent^,  conftiiuied. 
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Wb«e  an  indmdnal  binda  himaalf  in  a  aealed  inatnunent  to  pi^  a  aom  of  mowf 
to  a  Bank,  aa  principal,  he  cannot,  in  equity,  contradict  the  writing  fajdunrinf 
that  he  waa,  in  fret,  aoiety. 

In  anch  a  caae,  the  role  b  the  aame  in  eqoitf  aa  aft  kw. 

A  deed  abaolnte  vpon  ita  free,  miy  be  di0wn,  I7  paid  pno(  to  be  in  &ct  a  mort* 
g^e;  and  this  ia  admitted  to  prefent  the  fraud  aet  vp  under  the  deed. 

In  Bome  caaea  a  surety  may  compel  the  creator  to  me  aoCiTe  diligance  againat  the 

prindpaL 
And  in  all  caaea  the  surety,  by  paying  the  ddM,  ia  subrogated  to  the  nghti  of  4m 

creditor* 
But  where  all  aie  princqials,  each  atands  liahla  iat  the  ddit,  and  no  hchea  of  the 
cndttor,can  afiGDct  the  liability  of  the  obUgon. 

Mr.  Hammond  appeared  for  the  plaintiff,  and  Mr.  Alex- 
ander for  the  defendant 

OPINION  OP  THE  COURT,  BY  JUDGE  LBAVITT. 

Tbs  case  made  in  the  bill  is  substantially  as  follows ; — 
That  in  February,  1826,  Peter  Yamall  &  Co.  obtained  a 
loan  of  92100  from  the  Bank  of  Mount  Pleasant,  and  gave 
a  single  bill  therefor,  under  seal,  with  the  complainant, 
Richard  Simms,  Alexander  Mitchell,  and  Z.  Jacob,  as  sur&> 
ties  in  fact,  though  they  acknowledged  themselves  in  the 
obligation  as  principal  debtors.  The  loan  was  for  sixty  days, 
by  the  terms  of  the  bond ;  and  the  bill  alleged  that  it  was  for 
the  sole  benefit  of  Yamall  &  Co.,  and  that  the  other  obligors 
were  only  sureties ;  and  that  this  was  known  to  the  Bank ; 
that  when  the  bill  became  due,  on  the  2l8t  of  April,  1826, 
Yamall  &  Co.  paid,  and  the  Bank  received  the  discount  for 
the  further  period  of  sixty  days :  that  from  that  time,  at  the 
expiration  of  each  successive  60  day^,  the  loan  was  conti- 
nued, and  the  discounts  so  paid  and  received  as  aforesaid,  till 
September  or  October,  1828 ;  at  which  time  Yamall  &  Co. 
failed,  and  continued  to  be  insolvent :  that  these  exteisions 
and  continuances  were  granted  by  the  Bank  to  YamaU  &  Co. 
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without  the  knowledge  or  consent  of  the  other  obligors^  or 
any)  or  either  of  them ;  and  that  they  did  not  know  of  th^ 
non-payment  of  the  bill  till  the  time  Yarnall  &  Co.  fidled : 
that  £rom  1826  till  1828  Yarnall  &  Co.  were  in  business,  and 
perfectly  solvent :  and  that  if  the  other  obligors  had  known 
of  their  &ilure  to  pay,  they  could  have  secured  themselves. 

Complainant  avers  that  these  doings  on  the  part  of  tfie 
Bank  were  firaudulent  as  to  him  and  *his  co-survties,  if  the 
Bank  intended  still  to  hold  them  liable :  or,  if  such  extensions 
were  matter  of  contract  with  said  Yarnall  &  Co.  for  the  pur- 
pose of  charging  complainant  with  payment  of  said  bill,  he 
alleges  that  he  is  discharged  from  liability;  and  entitled  to 
relief  in  equity,  as  it  has  been  adjudged,  that  the  foregoing 
facts  are  not  available  to  him  as  a  defence  at  law. 

The  answer  denies  that  Yarnall  &  Co.  were  received  and 
tieated  by  the  Bank  as  exclusively  the  principal  debtors :  and 
alleges  that  all  the  obligors  were  so  eonsidered;  and  that  it 
was  upon  the  fiiith  of  their  contracting  as  principal  debtors, 
that  the  bill  was  discounted :  and,  that  if  they  had  not  so 
bound  themselves,  the  loan  would  not  have  been  made :  and, 
that  the  obligors  signed  the  bill  with  a  full  knowledge  of  its 
terms  and  the  obligation  it  imposed :  and  having  so  contract- 
ed^ are  estopped  from  asserting  that  they  signed  as  sureties 
meiely.  The  answer  denies  that  the  extensions  of  the  loan 
were  without  the  knowledge  of  the  complainant  and  the 
other  obligors :  denies  also,  that  the  Bank  knew  any  thing  of 
the  inscdvency  of  Yarnall  &  Co.  till  about  the  time  suit  was 
brought  against  complainant:  denies  any  intentiDn  on  the 
part  of  the  Bank  to  injure  complainant  by  the  extension  of 
the  loan ;  and  avers,  that  the  indulgence  was  granted  on  ac- 
count of  tiie  confidence  reposed  in  the  obligors,  and  because 
diey  were  all  deemed  to  be  principal  debtors.  The  answer  is 
not  verified  by  oath.  1V>  the  answer  there  is  a  general  repli- 
catioa 

la  (he  action  at  law,  instituted  by  the  Bank  against  the 

•omplaJDaut,  on  the  bond  in  question,  the  pleas  set  up  were 

33 
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anibstantially  the  facts  contained  in  the  bill  as  a  defence. 
This  Court  decided,  that  these  £eu;ts  were  not  a  defence  to  the 
action ;  and  the  case  being  removed  to  the  Supreme  Court  by 
writ  of  error,  the  judgment  of  this  Court  was  affirmed.  It 
was  there  decided,  that  the  complainant,  having  assumed  in 
the  obligation  the  character  of  a  principal  debtor,  was  pre- 
cluded from  showing  that  he  was  in  &ct  only  a  surety. 

The  complainant  now  insists,  that  diongh  the  defence  set 
up,  was  not  available  to  him,  in  the  action  at  law,  he  is  enti- 
tled to  relief  in  equity. 

lie  claims,  that  the  doctrine  of  estoppel  is  not  recognized 
in  ensrls  of  equity ;  and,  that  notwithstanding  he  admits  him- 
self to  be  a  principal  debtor,.in  the  obligation,  he  is  at  liberty 
to  show,  that  he  was  in  fact  only  a  surety ;  and  as  such,  enti- 
ded  to  all  the  rights  incident  to  that  relation. 

It  is  claimed  on  the  other  hand,  that  complainant  is  estop- 
pedj  as  well  in  equity  as  at  law,  from  denying  the  character 
which  he  assumes  in  the  obligation :  and  that,  upon  the  equity 
of  the  case,  he  is  not  entitled  to  reliefl 

In  relation  to  the  material  &cts  involved  in  this  case,  there 
seems  to  be,  no  ground  for  doubt  or  controversy.  It  is  sat- 
isfactorily made  out  by  the  proofs  and  evidence,  that  the 
loan  was  obtained  upon  the  application  of  P.  Yamall  &  Co.  in 
the  month  of  February,  1826 :  that  at  their  instance,  and  upon 
the  payment  of  the  discounts  by  them,  in  advance,  the  loan 
was  extended  from  time  to  time,  till  the  fall  of  the  year  1828 : 
that  the  proceeds  of  the  loan  were  passed  tb  their  credit  in 
bank,  and'  drawn  for  by  their  agent :  and,  the  cadiier  thinks 
it  was  the  understanding  of  the  directors,  that  the  money  was 
for  the  use  of  Yamall  &  Co.,  though  he  believes,  that  all  the 
obligors  were  considered  principal  debtors.  It  also  appears 
to  have  been  the  usage  of  the  cashier^  to  open  the  account 
with  and  charge  the  proceeds  of  every  loan  to  the  first  signer 
of  the  bond.  It  is  also  proved,  that  Yamall  &  Co.  fiJled  in 
September  or  October,  1828,  and  that  they  have  continued  to 
be  insolvent    It  is  not  proved,  that  the  comidainaat,  or  any 
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of  the  obligors,  who  claim  to  have  been  sureties,  had  any 
knowledge  of  the  extensions  of  the  loan,  or  that  it  was  with 
their  consent 

No  principle  of  law  is  better  established,  at  this  day,  than 
that  a  creditor,  by  extending  the  time  of  payment,  by  agree- 
ment with  a  debtor  without  the  consent  of  the  surety,  so  as  to 
suspend,  even  for  a  short  time,  his  right  to  proceed  against  the 
former,  discharges  th6  surety  from  his  liability^  In  the  report 
of  the  case  between  these  parties  at  law,  10  Peters  Rep.  257, 
the  court  say,  <<  it  fiills  within  the  settled  rule  of  law  in  relation 
to  sureties,  that  extending  to  the  principal  further  time  of 
payment,  by  a  new  agreement,  will  discharge  the  surety," 
and,  although  the  court  held  in  that  case,  that  in  the  ordinary 
case  of  parties  being  bound  jointly  and  severally  in  which  all 
are  prima  facia  principals,  the  remedy  of  the  surety  is  in 
chancery,  and  not  at  law,  yet  a  different  doctrine  prevails,  in 
Ohio. 

The  case  of  the  Bank  qf  Steubenville  v.  Hoge  and  others^ 
6  Ham.  Ohio  Rep.  17,  was  an  action  of  debt  on  a  joint  and 
several  obligation  under  seal  Oyer  of  the  obligation  was 
craved:  and  the  defendants  set  up  the  &ct  of  their  being 
sureties  and  that  the  plaintiflf  had  given  tine  to  the  principal 
debtor,  whereby  they  were  discharged :  and  it  was  held  that 
this  defence  might  be  made  at  law,  as  well  a^  in  equity. 

If  the  principle  adverted  to,  was  the  only  one  presented  in 
this  case,  the  court  would  have  no  difficulty  in  coming  to  a 
decision.  We  could  not  hesitate  to  say,  as  the  court  said  in 
the  case  just  referred  to  in  10  Peters,  <<  if  the  defendant  (com- 
plainant here)  can  be  let  in  to  set  up,  that  he  was  suvety  only, 
the  matter  alleged  is  sufficient  to  exonerate  him  from  liability 
in  the  present  suit :  we  have  no  doubt,  but  the  extension  of 
the  payment  from  time  to  time,  was  in  effect,  a  suspension  of 
the  right  of  the  bank  to  proceed  on  the  bond ;  and  therefore 
brings  the  case  within  the  principle  above  referred  to :  if  under 
the  circumstances  of  this  case,  the  complainant  can  be  regard- 
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ed  as  standing  in  a  relation  to  the  parties^  different  ftom 
what  he  has  placed  himself  in  the  bond. 

It  becomes,  therefore,  a  very  material  enquiry  in  this  case, 
whether  the  complainant  can  avail  himself  of  the  matters  at- 
tempted to  be  set  up  as  a  defence  at  law,  as  a  ground  of  relief 
in  equity. 

In  the  case  between  these  parties  at  law,  already  lefemd 
to,  the  Court  say,  in  relation  to  the  doetrine  of  estoppels,  ''it 
would  seem  in  some  measure  to  partake  of  severity,  if  not  of 
injustice." 

But  it  is  in  reality  founded  upon  the  soundest  prineipleB,  as 
a  rule  of  evidence.  That  a  party  has,  by  his  own  voluntary 
act  placed  himself  in  a  situation  as  to  some  matter  of  fibct,  that 
he  is  precluded  from  denying  it:  and  in  its  appUcatkm  to  the 
dealings  and  contracts  of  men  in  the  affidrs  of  human  life,  it 
is  a  salutary  practical  rule,  that  a  man  shall  not  be  permitted 
to  deny  what  he  has  once  solemnly  acknowledged.  But  it  is 
claimed  by  the  counsel  for  complainant,  that  this  principle  has 
no  existence  as  applicable  to  cases  in  equity;  that  ttie  doctiiiie 
of  estoppel  is  not  known  there.  It  is  said  that  the  intimation 
of  the  Court  in  the  case  referred  to,  sanctions  the  idea  that  the 
complainant  is  not  estopped  in  equity,  from  diowing  the  real 
character  in  which  he  signed  the  obligation  in  contradiction  of 
the  instrument,  ft  may  be  remarked,  in  reference  to  this,  that 
the  question  whether  the  defendant  in  that  case  was  relieva- 
ble  in  chancery,  was  not  before  the  court  for  adjudication. 
Nor  is  it  supposed  that  the  Court  intended  to  give  an  opinion 
on  that  question,  which  should  be  regarded  as  authoritative. 
The  remark  of  the  Judge  is,  that  <<a  court  of  equity  mi^t  al- 
low him  (the  defendant,)  to  set  up  that  he  was  only  surety; 
and  let  him  in  to  all  the  protections,  usually  extended  to  sure- 
ties."  It  appears,  however,  from  what  precedes  and  follows 
this  remark,  that  it  was  intended  to  apply  to  die  case  of  a  joint 
and  several  bond  in  the  common  form,  and  not  to  the  case  of 
a  party  expressly  signing  as  a  principal. 
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In  support  of  the  doctrine  <<that  estoppels  are  not  known  in 
equity,  a  reference  is  made  to  Theobold's  Treatise  on  Principal 
and  Surety,  page  69  (117),  where  it  is  said,  ^i£  several  persons 
are  obliged  under  seal,  and  appear  by  the  terms  of  their  en- 
gagement to  be  principals,  they  are  estopped  from  proving 
themselves  essentially  sureties;  and,  therefore, such  as  are  es- 
sentially only  sureties,  cannot  at  law  use  in  defence,  matter 
which  might  entitle  them  to  a  relief,  either  partial  or  entire; 
but  in  equity  where  there  is  no  estoppel,  they  are  permitted 
to  prove  themselves  sureties."  It  is  obvious  that  this  has 
reference  to  the  case  of  a  joint  and  several  obligation,  in  the 
issual  form,  where  all  the  obligors  are,  by  legal  intendment,, 
principals,  and  does  not  apply  to  the  case  of  a  party  expressly 
designating  himself  as  a  principal  And,  although  it  is  con- 
tended there  is  no  legal  difference  between  these  cases,  we 
think  they  are  plainly  distinguishable.  In  the  case  at  law 
between  these  parties,  the  Court  remarking  upon  the  princi- 
ple contended  for  by  complainant's  counsel,  say,  that  parties 
to  a  joint  and  seveml  bond  in  the  usual  form,  are  principals 
only  «as  prima  fade  presumption'  of  Jaw;*'  and  again,  "in 
ordioary  cases,  when  sureties  sign  an  instrument  without  any 
designation  of  the  character  in  which  they  become  bound,  it 
may  be  reasonable  to  conclude,  that  they  understood  that  their 
liability  was  conditional,  and  attached  only  in  default  of  pay- 
ment by  the  principal."  But  when  one  who  is  in  reality  only 
surety  is  willing  to  place  himself  in  the  situation  of  a  principal 
by  expressly  declaring  upon  his  contract  that  he  binds  himself 
as  sudi,  there  cannot  be  any  hardship  in  holding  him  to  the 
character  in  which  he  assumes  to  place  himself."  It  is  clear 
from  this,  that  the  Court  recognized  the  distinction  adverted 
to.  And  it  is  equally  dear,  that  the  remark  just  quoted  ap- 
plies with  the  same  force  and  truth  to  cases  in  equity  and  at 

taw. 

The  assertion  that  there  is  no  estoppel  in  equity  must  cer- 
tainly be  understood  with  some  modification.     In  Story  on 
Equity,  voL  «,  p.  746,  the  true  principle  is  stated.    It  is  there 
33* 
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said  that  ^the  same  general  rule  prevails  in  equity,  as  at  law, 
that  parol  evidence  is  not  admissible  to  contradict,  qpalify,  ex- 
tend, or  vary  written  instruments;  and  that  the  inteipietatkm 
of  them  must  depend  on  their  own  terms."  But,  in  cases  of 
accident,  mistake  or  fraud,  courts  of  equity  are  constantly  in 
the  habit  of  admitting  parol  evidence,  to  qualify  and  oonreet, 
and  even  to  defeat  the  terms  of  written  instruments.  And 
again,  in  the  case  of  Scott  v.  Dauglaasy  5  Ham.  Ohio  R  p.  1S4, 
<<the  court  say  if  an  admission  is  so  made,  that  it  cannot  be 
denied  without  a  breach  of  good  fieuth,  the  law  enforces  the 
rule  of  good  words,  as  a  rule  of  policy,  and  precludes  the  party 
from  repudiating  his  representations,  and  denying  the  truth  of 
his  admissions." 

In  none  of  the  cases  to  which  the  Court  have  leftRed  is  it 
laid  down,  that  the  doctrine  of  estoppel  is  unknown  in  equity, 
on  the  contrary,  it  is  expressly  recognized  In  d  Johns.  Chan. 
Rep.  222,  the  court  say,  <<that  a  party  is  not  estopped  by  4iie 
recital  in  a  deed,  which  was  not  tni^  in  point  of  &ct;  but  in- 
troduced through  mistake  or  misapprehension ;"  so,  in  6  Johns. 
Chan.  R.  23,  it  is  laid  down,  <<that  a  general  recital  in  a  deed 
will  not  conclude  a  party,  though  the  recital  of  a  particular 
&ct  may  estop  him,"  the  court  do  not  say,  there  is  no  estoppel 
in  equity,  but  distinguish  cases  in  which  it  d<>es  or  does  not 
apply. 

It  may  then  be  safely  asserted,  that  courts  of  equity  will  dis- 
regard the  principle  of  estoppel,  only  in  those  cases  where  it 
becomes  necessary  to  prevent  injustice,  through  accident,  mis- 
take, or  fraud. 

The  common  exercise  of  chancery  jurisdiction,  in  declaring 
a  deed  absolute  on  its  face,  as  a  mortgage  only,  has  been  Te^ 
ferred  to  as  analogous  to  that  which  is  claimed  by  the  coi»- 
plainant  in  this  case.  It  will  be  found  however,  in  all  the 
cases  referred  to,  that  courts  exercise  this  power  only  wbeie 
it  is  necessary  to  prevent  the  perpetration  of  a  fraud  In  the 
ease  cited  by  complainant,  1  Wash.  Vurginia  R.  126,  die  couK 
say,  in  deciding  whether  a  deed  should  be  con^diderod  90  a 
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mortgage^  or  an  absolute  piirchase>  they  woidd  look  to*  the 
intention  of  the  parties,  and  '<  woRtdd  not  suflbr  it  to-  be  changed 
liy  any  form  of  ^ords  which  might  elude  die  justice  of  the 
court,  m  permittmg  a  redanptiott/' and  in  the  case  ]n4Mu]9. 
Chan.  Rep.  m^  it  is  laid  down  that  <<paiol  evidence  is  admi»- 
mUe  to  show,  that  a  mortgage  only  was  intended,  and  not  an 
tdbsolote  deed,  and  that  defendant  had  fraudulentiy  .atteoipted 
to  conyert  the  loan  into  a  sale.'' 

And  upon  the  same  principle,  courts  of  equity  will  mterfeie 
in  many  eases  to  preyent  the  bar  of  the  statutes  (of  limitatHNi} 
where  it  would  be  inequitable  or  unjust  Thus,  for  example 
if  a  party  has  perpetrated  a  firaud  which  t0s  not  been  discov- 
ered until  Ae  statutable  bar  might  apply  at  law,  eofurts  of 
equity  will  interfere  and  remove  the  bar  out  of  the  way  of  the 
mjured  party.    9  Story'to  Eiquity,  7aa 

We  come  now  to  the  important  enquiry,  namdy,  whettier 
ibe  bank,  in  the  transaction  involved  in  this  ol0e,  has  been 
gfulty  of  any  frau^  either  actual  or  oonstractire,  as  towards 
&e  complainant  If  the  affirmative  of  this  proposition  can  be 
auocessfttlly  maintained,  the  complainant  is  entitled  to  the  ie*> 
Hef  which  he  seeks  for :  and  the  court  will  be  bound  to  disre- 
gard the  doctrine  of  estoppel,  for  the  accomplishment  of  the 
great  purposes  of  justice. 

If  the  imputation  of  firaud  rests  upon  the  bank,  in  this  (raai- 
aetion,  it  is  to  be  deduced  from  the  fact,  that  although  the 
C(»nplainaat  signed  the  bond  expressly  as  a  principal  debtot, 
y^t  the  bank  knew  he  was  really  a  nuety,  and  widi  that 
knowledge,  extended  the  time  of  payment  without  the  con- 
smt  of  complainant  There  is  no  allegation  or  pretence  that 
the  complainant  acted  under  any  misapprehension,  as  to  the 
lenns  of  the  obligation,  in  becoming  a  party  to  it,  or,  that  the 
bank  used  any  unfsdr  means,  in  obtaining  his  name  to  it  He 
voluntarily  placed  himself  in  the  situation  of  a  principal,  by 
declaring  on  the  &ce.  of  the  bond,  that  he  so  contracted  with 
the  bank.  It  was  in  eflbct,  a  Waiver  of  all  the  rights  and  pro- 
tection, which,  in  beanning  a  party  to  a  joint  and  several 
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bond  as  a  surety,  in  the  usual  fonn,  he  would  be  legally  enti. 
tied  to.  The  court  can  perceive  no  reason  why  a  party  may 
not  thus  voluntarily  waive  his  rights.  There  is  no  principle 
of  public  policy  violated  in  his  doing  so.  The  law  recognizes 
certain  rights  as  appertaining  to  one  who  becomes  obligated 
as  a  surety.  By  a  statute  of  Ohio,  if  sued  with  the  principal, 
be  may  come  into  court  and  on  adducing  proof  of  the  char- 
acter in  which  he  became  a  party  to  the  obligation,  may  have 
the  fact  noted  in  the  judgment ;  and  thereby  bis  property  is 
protected  from  execution,  till  that  of  the  principal  is  exhaust- 
ed.- And  again — the  law  takes  care  that  his  rights  ehall  not 
be  jeoparded  by  any  change  in  the  original  contract,  without 
his  consent  But  if  an  individual,  by  his  express  contract 
agrees  to  forego  these  rights,  may  not  the  creditor  treat  him 
as  occupying  the  relation  in  which  he  places  himself? 

Instances  of  the  waiver  of  legal  rights,  by  individuals  upon 
their  own  agreement,  are  of  frequent  occurrence.  Take  the 
fitmiliar  example  of  a  debtor  giving  a  cognovit  He  thereby 
waives  the  right  of  being  served  with  process :  of  making  a 
defence  to  the  action,  of  availing  himself  of  any  legal  advaa- 
tage  at  law;  and,  finally,  by  his  express  agreement  to  release 
all  errors  in  the  proceedings  and  judgment,  he  yields  up  the 
important  legal  right  of  prosecuting  a  writ  of  error  to  reverse 
the  judgment 

And  as  a  further  illustration  of  this  principle,  suppose  the 
bank  in  this  case  (in  accordance  with  an  usage  now  common 
among  the  banks  of  Ohio,)  had  required  of  the  parties  to  this 
bond,  in  addition  to  an  acknowledgment,  that  they  contracted 
as  principal  debtors,  to  sign  a  cognovit,  authorizing  the  entry 
of  a  judgment  against  all,  without  distinction ;  could  any  of 
them  set  up  their  suretyship,  and  ask  for  the  benefits  and  pro- 
tection incident  to  sureties  ?  Yet,  m  this,  there  would  be  no 
stronger  or  more  valid  admission  of  their  being  principal 
debtors,  than  if  they  had  declared  expressly  in  their  bond 
alone  that  they  obligated  them9elves,in  that  character.  If  t)ie 
.position  uj^ed  by  the  complainant,  in  the  case  before  the  court, 
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be  tenaUe,  then  in  the  case  here  supposed,  notwithstanding 
the  double  affinnation  of  their  being  principal  debtors,  they 
irould  be  at  Mbertjr  to  oontroviBit  the  fietct,  and  claim  the  char« 
acter  of  sureties.  And  even  if  a  judgment  had  been  entered 
in  pursuance  of  the  power  to  confess,  it  might  be  claimed  that 
a  court  of  equitf  should  interpose  and  vacate  it,  upoft  the 
ground,  that  though  the  parties  by  these  sol^atm  admissions, 
had  made  themselves  principals,  yet  they  were  in  feet  sure* 
ties,  and  that  was  known  to  the  bank.  If  fraud  is  imputable 
in  sudi  a  transaction,  it  would  certainly  attach  to  the  judg- 
m«it,as  well  as  to  the  bond  and  cognovit,  and  all  the  reasons 
urged  for  relief  against  the  consequences  of  admission  made 
in  these  instruments,  might  be  urged  with-equal  force  in  rela* 
tion  to  the  judgment  Yet  it  would  not  be  serioudy  insisted, 
that  this  would  present  a  proper  case  f<^  the  exercise  of  chan* 
eery  jurisdiction,  unless  an  actual,  palpable  fraud,  was  com* 
mitted. 

The  court  cannot  keep  out  of  view  the  reaH  character  of  this 
transaction,  as  understood  by  the  parties  at  the  time.  So  fiur 
as  the  bank  is  concerned,  it  is  evident,  that  the  engagements  of 
the  obligors  as  principal  debtors,  was  regarded  as  obligatory, 
and  as  giving  the  bank,  the  right  to  treat  them,  as  such,  to  all 
intents  and  purposes.  If  it  had  not  been  so  considered,  it  is 
obvious  that  the  bank  would  not  have  extended  the  loan,  from 
time  to  time,  without  the  consent  of  all  the  parties  to  the  bond. 
It  was  upon  the  faith  of  their  contract  as  principal  debtors, 
and  the  waiver  of  their  rights  as  sureties,  that  the  bank  exten- 
ded  the  indulgence.  And  may  it  not  also  b^  assumed,  that 
the  obligors  viewed  this  bond,  as  differing  in  its  character  from 
abend  in  the  usual  form?  Could  they  fail  to  perceive,  that 
something  more  was  intended,  than  if  the  bond  had  been  in 
th^  common  form  ?  Were  they  not  notified  by  the  very  lan- 
guage of  the  instrument,  that  the  bank  considered  and  would 
treat  them,  as  prmcipal  debtors  ?  and  if  they  did  not  intend  so 
to  be  bound,  why  did  they  not  object  to  the  form  of  the  bond : 
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or,  haying  executed  it,  with  the  undeistanding  that  they  were 
assuming  the  characters  of  sureties,  was  it  not  due,  in  good 
fiuth  to  the  bank  that  they  diould  have  given  some  intimation, 
that  such  was  their  understanding  ?  It  is  laid  down,  by  a 
celebrated  writer  on  ethics,  that  the  rule  for  the  interpretation 
of  a|romi9e,i8toconsider  it  inthesensein  whidi  thepromis^ 
sor  supposed  the  promissee  understood  it  at  the  time.  Though 
this  is  not  the  rule  of  law,  in  the  construction  of  contracts^  it 
may  not  be  viewed,  as  wholly  inapplicable,  in  an  enquiry  in 
which  it  is  sought  to  ascertain  the  relative  equities  of  parties. 
We  think,  that  if  the  parties  to  the  obligation,  who  claim 
that  they  are  to  be  regarded  merely  as  sureties,  Were  appriased, 
that  the  bank  recognized  and  considered  them  as  principals, 
and  as  such  gave  them  credit,  by  making  the  loan,  and  ex* 
tending  the  time  of  payment,  there  can  be  no  hardship,  in 
forum  conseientiacj  in  holding  them  to  that  character. 

The  bond  in  this  case  was  in  accordance  with  the  form  pre* 
scribed  and  used  by  the  bankat  that  time.  Hiis  form  was,  no 
doubt,  adopted  with  the  knowledge,  that  however  desirable  it 
might  be  to  the  bank,  that  borrowers  should  meet  their 
engagements  promptly,  they  would  not  always  be  punctual; 
and  that  extensions  would  be  unavoidable.  To  obviate  the 
necessity  of  taking  new  obligations,  as  ofton  as  debts  arrived 
at  maturity,  and  to  prevent  any  legal  advantages  arising  to 
sureties  from  these  extensions,  all  the  parties  were  required  to 
assume  the  character  of  principal  debtors.  The  bank  had  an 
unquestionable  right  to  prescribe  this,  as  the  condition  on 
which  money  would  be  loaned.  And  in  reference  to  the 
complainant,  it  is  inferrible,  that  he  was  apprized  of  the  usage 
of  the  bank,  in  this  respect,  as  it  is  proved  by  the  cashier,  that 
during  the  continuance  of  the  loan  to  Yamall  &  Co.  he  was  a 
party  to  several  other  bonds  discounted  by  the  bank,  similar  in 
form,  to  the  one  in  question. 

In  any  aspect  in  which  the  court  have  been  able  to  view 
this  case,  and  the  principles  applicable  to  it,  they  cannot 
grant  the  relief  prayed  for. 


•  • 
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The  injunction  is  therefore  dissolyed,  and  the  bill  dismissed, 
at  the  costs  of  the  complainant 

lliis  decree,  on  an  appeal  to  the  supreme  court,  was  affirm- 
ed.   14  Peters. 


Nicholas  LoNGWoaTB  v.  James  Tatlor. 

Time  vaj  be  made  of  the  eeMnoe  of  Ae  contnct  by  tte  peitieB. 

And  it  ie  never  to  bewhoDj  diAegeided. 

Bat  in  a  caae  wban  the  ome  justice  can  be  done  betweoi  the  pwtiea,  and 

neidMr  has  flutained  inoonTenimce  by  the  delay,  and  the  property  haa  not 

changed  in  ytlvub,  the  Gonrt  will  not  eonodsr  time  aa  wwwntial 
The  party  ^o  aaka  equity,  moat  do  eqfuity. 
He  mart  ahow,  at  leaat,  a  reaaonable  dtUgence  in  perfomdng  or  oflEuing  to  per- 

fcnn  hb  part  of  tiie  contract 
Wheie  both  partiea  ha^  been  groaely  negligent,  eqnily  will  leave  them  to  their 

legal  remedy. ' 
A  party  who  wiahes  to  pat  an  end  to  a  contract,  lor  negUgeo^  moat,  hini^el^ 

qot  be  in  defrnlt. 
A  vendor,  having  leeeived  a  part  of  the  porehaae  money,  moat  xetam  the  money, 

and  alao  the  oolatandinff  aecaiitiea.  eaoecialhr  if  ther  are  nesotiable.  fiv  tlia 

poiehaae  money. 
A  party  haa  no  n^  to  annol  a  contract,  vffaen  he  ia  Umaelf  the  canae  of  the 

fiihirB.by  the  other  party. 
TbB  vendor  agreed  to  make  adeed  in  three  montha,  one4hird  of  the  consideration 

being  paid,  and  the  otiier  two^hurds  to  be  paid  annually— the  Tendee  agreeing 

to  ezecote  a  mortgage  to  aecare  that  som.   Bat  the  vendee  Ailed  to  uMke  a 

deed,  and  brought  an  ejectment  and  recovered  the  poaaeanon  of  the  lot    Held 

tet  the  relation  of  mortgagor  and  mortgagee  existed  between  the  perties  in 

ei|iuty. 
Tbe  aangnees  of  an  eqoity  are  neoeasary  partiea. 
TlMy  may  asMCt  their  ri^  throogfa  theb  assignees,  thercfixie  they  are  interested, 

and  mmf  have  groanda  of  eqoity  which  cannot  be  aawrted  by  the  aai^;nor. 
That  tile  veodor  may  be  harraised  with  another  soit,  ia  a  aoffident  groond  to 
object,  fliat  the  assignees  are  aot  partiea. 

The  case  was  argued  by  Mr.  Chase  and  M*.  Wilcox j  for 
the  complainant,  and  by  Mr.  Fox  for  the  defendant 
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OPINION  OF  THE  COURT. 

This  OMit  deliyered  an  opinion  in  this  case  at  December 
Tenn,  1829 ;  but  on  account  of  a  change  in  one  of  the  mem- 
bers of  the  Court,  and  a  wish  expressed  by  the  counsel  of  the 
defendant,  for  a  re-argument  of  the  case,  the  Court  directed  it 
to  be  re-argued. 

The  controversy  arises  on  a  contract  made  the  5th  oi  Apiil, 
1814,  in  which  the  plamtiff  purchased  firom  the  defendant 
part  of  lot  81,  in  Cincinnati,  at  one  hundred  and  twenty-five 
dollars  per  foot ;  one-third  of  the  purchase  money  to  be  paid 
down,  one-third  in  six,  and  the  other  in  tvfelve  months.  The 
defendant  to  execute  a  deed  of  conveyance  in  three  months, 
and  the  plaintiff  agreed  to  give  a  mortgage  .on  the  premises 
to  secure  the  balance  of  the  purchase  money. 

The  purchase  money  am<mnted  to  about  the  sum  of 
jS7,406  %^ ;  one  third  of  which  was  paid  at  the  execution  of 
the  contract,  and  possession  was  taken  by  the  plainti£ 

The  deed  was  not  executed  by  the  defendELnt,  and  when 
the  instalment  became  due,  he  agreed  with  the  complainant 
to  suspend  the  payments  on  his  paying  the  rate  of  interest 
paid  on  Miami  Bank  stock,  which  was  nine  or  ten  per  cent 
This  interest  was  paid  up  to  about  the  close  of  the  year  1819. 

The  complainant  caused  to  be  built  four  houses  for  stores 
on  the  lot,  which  cost  i04,464  83.  In  the  year  1819  or  the 
beginning  of  the  year  18S0,  the  plaintiff  was  informed  that 
Chambers  and  wife  had  a  claim  on  lot  81,  which  would  be 
prosecuted,  and  that  the  counsel  who  had  Investigated  it,  were 
of  the  opinion  that  the  claim  was  valid.  The  complainant 
was  advised  by  counsel  to  withhold  the  payment  of  the  bal* 
ance  of  the  purchase  money  until  this  claim  ^ould  be  settled. 

No  interest  being  paid  from  the  year  1819;  the  defendant, 
in  September,  1822,  commenced  an  action  of  ejectment  and 
recovered  possession  of  the  premises  in  August  1824. 

After  notice  of  the  cbdm  of  Chambers  and  wife,  the  plain- 
tiff states  that  he  made  various  propositioas  for  payment 


«  • 


DECEMBER  TERM,  1838.  397 

Nicholas  Longworth  v.  James  l^aylor. 


Taiyiiig  the  original  conditions,  none  of  which  were  finally 
accepted  by  the  defendant;  though,  it  seems  the  plaintiff  sup- 
posed, that  he  had  some  grounds  to  exp«ct,  that  -ft  payment 
into  the  Branch  Bahk  of  the  United  States  at  Cincinnati,  in 
dischaige  of  a  debt  due  to  it  by  the  defendant  would  be  re- 
eeiyed;  and  he  sold  a  part  of  the  lot  for  payments,  which 
would  meet  the  requisitions  of  the  Bank.  But  the  purchaser 
on  account  .of  the  interfering  claim,  refused  to  complete  his 
purchase  and  the  contract  was  rescinded. 

In  the  year  1825,  the  plaintiff  filed  his  bill  praying  a  spe- 
cific execution  of  the  contract.  Some  time  in  the  following 
year,  Lewis,  the  agent  of  the  plaintiff  called  on  the  defendant, 
and  requested  a  statement  of  the  amount,  which  he  informed 
the  defendant,  the  plaintiff  was  ready  to  pay;  but  the  defend- 
ant refused  to  converse  on  the  subject,  observing  that  he  had 
possession  of  the  lot,  and  did  not  wish  to  part  with  it 

Some  time  in  July  1827,  the  same  agent  again  called  on  the 
defendant  with  upwards  of  j2S7,000,  principally  in  notes  of  the 
Bank  of  the  United  States^  and  tendered  the  amount  to  the 
defendant,  and  requested  him  to  exhibit  a  statement  of  the 
amount  due,  he  having  kept  the  amount  of  payments;  but  he 
refused  to  give  the  statement  or  receive  the  money,  and  said 
that  he  relied  on  his  legal  rights.  No  objection  was  made  to 
the  kind  of  money  tendered.  Subsequent  to  this  tender,  a 
supplemental  bill  was  filed  setting  forth  the  facts. 

The  buildings  on  the  lot  rent  for  a  considerable  sum  annu- 
ally, which  defendant  contends  indemnified  the  plaintiff,  while 
he  was  in  receipt  of  the  same  for  the  improvements  made,  and 
also  for  the  sum  paid  on  account  of  the  purchase. 

Recently  the  plaintiff  has  filed  another  supplemental  bill,  in 

which  he  states  that  in  the  year  1815  he  sold  a  part  of  the  lot 

to  one  Joseph  Canby,  and  bound  himself  to  convey  it  to  him 

in  fee  simple,  oh  the  performance  of  certain  conditions.    That 

afterwards,  this  agreement  was  assigned  by  Canby  to  one 

Thomas  D.  Carneal,  a  citizen  of  Ohio,  which  assignment  was 

afterwards  ratified  by  the  plaintiff.    That  this  right  is  still  in 
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Carneal,  to  whom  he  is  bound  to  make  a  warranty  deed,  ao 
soon  as  he  shall  obtain  a  title  from  Taylor. 

Two  other  sales  of  parts  of  lot  81,40  other  persons,  which 
covered  the  residue  of  the  lot,  are  also  stated  in  this  supple- 
mental bill,  but  these  contracts  were  afterwards  rescinded. 

The  question  which  arises  out  of  these  facts  is,  whether  the 
plaintiff  is  entitled  to  a  specific  execution  of  the  contract 

On  the  part  of  the  defendant's  counsel  it  is  insisted  that  the 
plaintiff  has  been  so  negligent  in  the  performance  of  his  part 
of  the  contract,  as  to  forfeit  all  his  right  to  a  speciAc  execution 
of  it.    And  a  great  number  of  authorities  are  referred  to  as  sus- 
taining this  position.  i 

The  leading  case  of  Scott  v.  Fields  and  others j  7  Ohio  Rep. 
90,  2d  part,  is  reUed  on. 

In  this  case,  a  biU  was  brought  for  the  specific  execution  of 
a  contract  for  a  tract  of  land  which  was  to  be  paid  for  by  in- 
stalments, and  it  was  agreed  that  if  the  vendee  should  fail  to 
make  payment  in  all  respects  as  specified,  the  payment  then 
made  should  be  forfeited,  and  that  the  agreement  should  be 
considered  null  and  void. 

The  instalments  were  not  paid  at  the  time  stipulated,  and 
the  Court  held  that  time  was  of  tlie  essence  of  the  contract, 
and  dismissed  the  complainant's  bill. 

In  this  opinion  the  Court  refer  to  a  great  number  of  reported 
cases,  and  controvert  the  rule  as  laid  down  by  Lord  Thurlo^w 
that  <<time  is  immaterial  in  contracts." 

And  the  case  of  Bummington  v.  Israel  fy  Kelly ,  reported 
in  the  same,  vol.  97,  is  also  relied  on. 

In  this  case,  the  plaintiff  purchased  of  the  defendant  a  lot  of 
ground,  and  gave  four  several  promissory  notes,  one  of  which 
was  payable  annually. 

The  note  first  payable  yas  not  paid  at  maturity,  and  some 
days  after  the  failure,  the  defendants  stated  to  the  plaintiff  that 
they  considered  the  contract  forfeited  or  void,  and  tendered  to 
him  his  notes,  which  he  refused  to  receive,  and  they  were  de- 
posited in  the  hands  of  a  third  person. 
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In  May,  1833,  the  plaintiff  tendered  to  the  defenidants,  the 
amount  supposed  to  be  due  on  the  first  payment,  and  in  June, 
1835,  he  tendered  the  balance  of  the  money  due  on  the  con- 
tract. 

The  plaintiff  without  the  consent  or  knowledge  of  the  de- 
fendants, entered  upon  the  lot,  and  made  some  improvements 
on  it 

On  this  state  of  facts,  the  Court  dismissed  the  bill  of  the 
complainant,  and  held  that  he  had  been  too  negligent  in  the 
performance  of  his  part  of  the  contract,  to  call  upon  the  de- 
fendants  for  a  specific  execution  of  it 

In  the  case  of  Benedict  y.  Lyrichy  1  John.  Ch.  370,  the 
chancellor  considers  very  much  at  large  the  influence  that  time 
should  have  on  a*contract 

That  case  arose  out  of  a  contract  for  the  purchase  of  land, 
payment  for  which  was  to  be  made  by  annual  instalments. 
On  fall  payment  a  deed  was  to  be  executed.  And  it  was 
agreed  if  the  plaintiff  failed  in  the  payments,  or  any  of  them, 
the  contract  should  be  void. 

The  plaintiff  took  immediate  possession  of  the  land  and 
made  improvements  on  it.  He  failed  to  make  the  payments, 
and  between  three  and  foiir  years  after'  the  first  default,  the 
iantract  seemed  to  have  been  abandoned  by  the  plaintiff^  and 
kB.  agreed  to  do  a  certain  amount  of  work  on  the  premises,  as 
teDsnt,  within  the  year.  The  defendant  then  sold  the  land  to 
another  person,  who  consulted  with  the  complainant  before 
he  made  his  purchase.  The  court  dismissed  the  bill  filed  by 
the  compiainant  for  a  specific  performance. 

There  can  be  no  doubt  that  the  parties  may  make  time  of 
the  essence  of  the  contract;  and  in  no  case  is  it  to  be  consid- 
ered  as  an  immaterial  circumstance. 

Lord  Thurlow  in  the  case  of  Gregron  v.  JRiddle,  7  Ves.  268, 
intimated,  it  would  seem,  that  the  parties  could  not.  make 
time  of  the  essence  of  the  contract;  but  there  was  no  decision 
of  this  point  in  the  case,  and  the  remarks  of  his  lordship  may 
not  have  been  accurately  reported. 
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It  is  the  province  of  chancery  to  relieve  against  pen&lAes 
and  forfettares,  but  it  would  be  strange  if  itds  relief  were  ex- 
tended against  the  positive  stipulation  and  understanding  of 
the  parties  to  the  contract  This  would  be,  not  to  give  effect 
to  the  contract,  but  to  make  a  new  one  between  the  parties, 
contrary  to  the  terms  which  ttiey  themselves  had  adopted. 

At  law,  time  is  always  an  essential  part  of  a  contract;  bol 
in  chancery  the  court  consider  it  in  connection  with  the  cir- 
cumstances of  the  case.  The  rule  at  law  is  so  inflexible  as  not 
to  admit  of  any  excuse,  however  strong,  for  a  failure  to  per* 
form  the  contract  at  the  time  fixed.  But,  it  is  otherwise  in 
chancery.  Not  that  chancery  disregards  time  as -immaterial)  - 
but,  if  the  party  can  show  that  he  has  been  prevented,  by  in- 
evitable accident,  or  by  any  justifiable  excuse  from  performing 
his  part  of  the  contract,  at  the  time  stipulated;  and  the  other 
party  has  sufiered  no  material  injury  by  the  delity,  the  court 
will  not  withhold  its  aid. 

In  the  case  of  Lloyd  r.  Collet t,  Lord  Loughborough  well 
remarks,  that  it  is  a  singular  head  of  equity  which  arises  out 
of  one's  own  neglect  And  he  calls  for  a  case  to  show  where 
nothing  has  been  done,  by  either  party^  that  chancery  has  not 
held  time  as  an  essential  part  of  the  contract 

In  nx>st  cases  the  contract  has  been  in  part  performed,  and 
some  hindrances  or  excuses  are  alleged,  for  the  non  perfbf* 
mance  of  it  in  full,  and  out  of  these  circutaostanoes  the  eqniiy 
arises.  '  '   ' 

It  may  be  laid  down  as  a  rule  established  by  adjudged 
cases,  and  stated  in  the  elementary  treatises  on  ttie  subject; 
that  where  a  party  has  failed  to  execute  his  part  ot'  the  con- 
tract, without  a  sufficient  excuse ;  and  there  has  been  no  ac- 
quiescence in  the  delay  by  the  other  party,  the  court  will  never 
decree  a  specific  execution  of  tjie  contract  The  party  who 
asks  a  court  to  aid  him  must  show  reasonable  diligence,  in 
doing  or  attempting  to  do  what  he  agreed  to  perform. 

In  1  Ves.  450,  Lord  Hardwicke  says,  it  is  the  business  of 
this  court  to  relieve  against  lapse  of  timte,  in  the  perforaianoe 
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of  an  agreement;  and  especially  where  the  non-performance 
has  not.  arisen  by  default  of  the  party  seeking  to  have  a  spe- 
cific performance. 

Nearly  a  century  and  a  half  ago,  in  the  case  of  jOSif^es  v. 
Coryll,  5  Vin.  538,  pi.  18,  it  was  held  that  a  person  was  not 
entitled  to  a  specific  performance,  who  had  trifled  or  shown  a 
backwardness  in  performing  his  part  of  the  agreement. 

The  facts  and  circumstances  of  cases  are  infinitely  diversi- 
fied. No  two  cases,  perhaps,  can  be  found  exactly  alike  in 
every  particular.  Consequently,  no  general  rule  can  apply 
with  equal  force  to  all  cases.  And  here  is  a  wide  scope  for 
the  exercise  of  the  judgment  of  the  chancellor.  Not  that  in 
the  exercise  of  his  discretion,  he  may  substitute  a  new  rule, 
but  in  applying  the  &cts  of  the  case  to  established  principles. 

In  the  case  of  Hepburn  et  al.  v.  ^uldj  5  Cranch,  252,  the 
Supreme  Couit  say,  a  vendbr  may.  compel  a  specific  execu- 
tion of  a  contract  for  the  sale  of  lands,  if  he  is  able  to  give  a 
good  title  at  the  time  of  the  decree ;  although  he  had  not  a 
good  title  when,  by  the  contract,  he  ought  to  have  conveyed. 

And  in  the  case  of  Pratt  et  aL  v.  Law  et  al.  9  Cranch, 
456,  they  say,  that  time  is  material  as  to  the  specific  perform- 
ance of  a  contract,  wherever,  from  the  change  of  circumstances, 
a  i^ecific  performance,  such  as  would  answer  the  ends  of 
justice  between  the  parties,  has  become  impossible. 

In  the  case  of  Brashier  v.  Gratz  et  aL  6  Wheat  the  court 

say,  the  general  rule  is  that  time  is  not  of  the  essence  of  a  con- 

tract  of  sale ;  and  a  failure  on  the  part  of  the  purchsiser  or 

-vendor  to  perform  his  contract  on*the  stipulated  day,  does  not, 

of  itself,  deprive  him  of  his  right  to  a  specific  performance 

when  he  is  able  to  comply  with  his  part  of  the  agreement 

But  circumstances  may  be  so  changed,  that  the  object  of  the 

party  can  no  longer  be  accomplished,  and  he  cannot  be  placed 

in  the  same  situation  as  if  the  contract  had  been  performed  in 

due  time ;  in  such  case  a  court  pf  equity  will  leave  the  parties 

to  their  remedy  at  law. 

And  in  the-  same  case  the  court-  remark,  if  a  bill  for  a  spe- 
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cific  performance  be  brought  by  one  who  is  himself  in  defrult, 
the  court  will  consider  all  the  circumstanoes  of  the  cbbb,  and 
decree  according  to  those  circumstances. 

T)tft%  views  would  seem  somewhat  to  lolaz  the  role  laid 
down  by  Lord  Loughborough  in  the  case  of  Lloyd  v.  Cailett, 
And  it  will,  perhaps,  be  found  that  in  the  decisions  of  the  Su- 
preme Court  they  have  not  regarded  time,  in  the  spedfic  ex- 
ecution of  contracts,  when  it  stands  unconnected  with  control- 
ling  circmnstances,  with  the  same  degree  of  strictness  as  has 
been  done  in  some  modem  decisions. 

And  there  may  be  some  danger  in  avoiding  the  leose  ex- 
pressions of  Lord  Thurlow,  on  this  subject,  of  going  to  the 
other  extreme.  We  may  look  more  at  the  letter  of  the  con- 
tract than  its  substance.  We  may  regard  a  morality  so  strict 
in  this  respect  as  to  be  governed  by  legal  technicalities,  and 
substantially  cut  off  this  great  brdnch  of  equitsS)le  jurisdiction. 
In  almost  all  the  modem  cases,  in  which  time  has  been 
strictly  regarded,  it  was  made  of  the  essence  of  the  contract, 
by  the  express  agreement  of  the  parties ;  and  the  language  of 
the  decisions  combats  the  idea  that  this  cannot  be  done. 

To  hold  that  the  failure  of  the  vendee  to  pay  the  purchase 
money  for  an  hour  or  a  day,  should  of  itself  authorize  the 
vendor  to  rescind  the  contract,  would  disregard  die  distinction 
which  has  heretofore  been  made  between  the  action  of  a  court 
at  law  and  chancery.  Not  that  the  latter  has  a  dispensing 
power  over  contracts;  but  regarding  the  substance  of  the 
contract,  as  well  as  its  letter,  if  the  Chancellor  finds  that  the 
delay  of  payment  has  not  operated  injuriously  to  the  vendor  ; 
that  the  condition  of  the  parties  is  the  same  as  when  the  pay- 
ment should  have  been  made ;  that  the  value  of  the  property- 
has  not  materially  changed ;  and  that  the  same  justice  can 
be  done  under  the  circumstances,  as  if  the  payment  had  b^en 
made  at  the  time  stipulated,  chancery  will  not  refuse  its  aid. 
And  more  especially  will  its. aid  be  given,  if  the  party  can 
assign  a  reasonable  excuse  for  his  default 
In  looking  to  the  facts  of  the  case  under  consideration,  it 
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appears  that  time  was  not  made  of  the  essence  of  the  eon- 
tract  The  times  at  whiph  the  payments  were  to  be  made, 
afid  the  period  within  which  the  deed  was  to  be  executed, 
were  fixed  in  the  contract ;  but  these  was  no  expression,  that 
a  fiulure  in  any  of  these  diould  avoid  the  agre^nent. 

And  by  the  subsequent  agreement  of  the  parties  the  pay- 
-ments  were  snq>ended  on  the  plaintiff's  paying  ten  per  cent, 
interest,  or  the  amount  which  was  paid  on  stock  by  the 
Miami  Ehqporting  Company  Bank,  which  appears  to  haye 
be«i  ten  per  cent.  This  ain«unt  was  paid  up  to  about  the 
beginning  of  the  year  1820.  And  in  the  forepart  of  this 
year.  Hie  first  de&ult  of  the  complainant  occurred.  He  had 
entered  into  the  possession  of  the  lot,  paid  one-third  of  the 
purchase  money;  and  expended  more  than  four  thousand 
doDars  in  improvements.  All  this  was  done  with  the  know- 
ledge and  presumed  approbaticm  of  the  defendant. 

If  the  ten  per  cent,  interest  for  forbearance  be  added  to  the 
first  instsJment,  and  the  amount  paid  for  improvement,  Ae 
sum  advanced  by  ttie  complainant  would  exceed  nine  thou- 
sand dollars.  This  was  the  position  of  the  plaintiff  in  the  be- 
ginning of  the  year  ISiSO,  he  having  made  no  de&ult.  There 
was  due  to  the  defendant,  at  this  time,  a  sum  less  than  five 
thousand  dollars  of  the  purchase  money. 

About  this  time  the  plaintiff  was  informed  of  the  claim  of 
Chambers  and*  wife,  and  on  enquiry  of  the  counsel  in  whose 
hands  this  claim  was  placed  for  prosecution,  he  was  told  it 
would,  probably,  be  sustained.  And  he  was  advised  by  coun- 
sel to  withhold  further  payments  until  the  claim  was  settled. 
Some  time  after  a  bill  was  filed  by  Chambers  and  wife,  which 
was  pending  in  1827,  when  the  agent  of  the  plaintiff  offered 
to  pay  to  the  defendant,  the  full  amount  due. 

Objection  is  made  to  receiving  the  bill  of  Chambers  and 
wife  in  evidence,  though  duly  certified;  as  it  is  not  accompa-' 
nied  by  the  answer,  and  the  proceedings  of  the  court,  making 
the  complete  record. 
The  bill  is  offered,  not  to  prove  its  contents,  but  merely  to 
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establish  the  fact  that  a  bill  was  filed  in  the  case;  and  for  this 
purpose,  it  is  competeat 

The  dispute  as  to  the  title  of  t'he  lot,  connected  with  other 
circumstances,  is  the  exquse  offered  by  the  plaintiff  for  with- 
hiding  further  payments.  The  circumstances  of  the  defend- 
ant, as  to  his  ample  means  to  indemnify  the  complainant  on  a 
&ilure  of  the  title,  can  have  little  or  no  influence  on  the  rights 
or  remedies  of  the  parties  growing  out  of  this  fiedlure. 

Having  stated  the  acts  of  the  complainant  up  to  this  stage 
of  &e  case,  we  will  turn  our  attention  to  the  acts  of  th^  dbd- 
fendant. 

Within  three  months  from  the  time  the  contract  besirs  date, 
he  was  bound  to  make  a  deed  for  the  lot  But  this  he  failed 
to  do,  nor  is  t^ere  a,ny  evidence  that  he  offered  to  execute  it 

The  first  de&ult  was  committed  by  the  defendant  And 
how  does  this  affect  his  rights.  Being  thus  in  default  was  he 
in  a  condition  to  exact  a  strict  performance  of  his  obligations 
fiiom  the  complainant?  Until  he  executed  the  deed^  or  offered 
to  execute  it,  could  he  have  called  upon  a  court  of  equity  to 
decree  a  specific  execution  -of  the  (k)ntract 

The  execution  of  this  deed  was  not  a  mere  matter  of  form 
On  receiving  the  deed  the  plaintiff  was  to  execute  a  mortgage 
to  secure  the  payment  of  the  balance*of  the  purchase  money. 
This  would  have  changed  the  relations  of  die  parties.  The 
plaintiff  would  have  stood  in  the  relation  of  a  mortgagor,  and 
been  entitled  to  all  the  rights  which  pertain  to  that  relation. 

The  defendant  as  mortgagee  might  have  enforced  his  legal 
rights,  but  he  could  not  have  extinguished  the  rights  of  the 
plaintiff  except  by  a  bill  to  foreclose  the  equity  of  redemption. 
And  in  such  a  proceeding  a  court  of  equity  would  have  given 
time  for  the  payment  of  the  money. 

The  only  excuse  set  up  for  not  executing  this  deed  is,  that 
the  plaintiff  did  not  prepare  the  deed  and  tender  it  to  the  de- 
fendant. This  is  the  rule  in  England,  but  it  has  not  been 
considered  the  rule  in  this  country.  It  is  not  the  understand- 
ing of  the  parties.    The  vendor  binds  himself  to  make  a  deed. 
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and  it  is  hiB  duty  to  make  it  Besidei  the  exact  quantity  of 
gromid  seems  not  to  have  been  ascertained,  by  the  contract; 
and  the  price  was  fixed  at  one  hundred  and  twenty-five  dollars 
per  foot  It  was  the  duty  of  the  defendant  before  he  made  the 
deed  to  ascertain  the  number  of  feet  by  actual  measurement 
Hie  defendant  has  no  excuse  for  tins  de&ult 
Can  a  vendor  disafibm  hia  contract,  when  he  is  himself  in 
de&ult  Can  he  enforce  a  strict  compliance  with  the  contract, 
against  the  vendee,  whilst  he  himself  disregards  the  terms  of 
it  The  role  that  he  who  asks  equity  mustdo  equity, applies 
witfi  equal  foice  to  both  parties. 

Where  a  vendor  acting  in  good  faith  sells  land  to  which  he 
believes  he  holds  a  good  title,  and  on  whidi  the  vendee  enters 
and  makes  valuable  improvements :  and  it  afterwards  turns 
out  that  the  title  of  the  vendor  is  so  defective  that  he  cannot 
make  a  good  title ;  the  vendee,  after  a  reasonable  Is^pse  of  time, 
wiU  be  compelled  to  make  his  ekctiim  either  to  receive  the 
deed  or  surrender  the  possession  of  the  premisea  But  in  such 
case  the  vendor  must  show  a  willingness  to  make  th^deed  or 
return  the  purchase  money  paid. 

In  this  case  the  defendant  brought  his  action  of  ejectment  in 
1889,  without  tendering  the  deed  or  offering  to,  reftmd  the 
purchase  money  and  pay  for  the  improvementa  He  attempts 
to  disaffirm  ttie  contract,  on  the  de&ult  of  the  plaintiff,  some 
sixteen  or  eighteen  months^  disregarding  the  dispute  as  to  the 
title,  while  he  himself  had  b^n  in  de&ult  for  nearly  eight 
years.  ^ 

But  he  attempts  to  do  more  than  thia  He  endeavors  to 
take  advantage  of  his  own  negligence,  by  placing  the  plaintiff 
in  a  worse  condition  Aan  he  would  have  stood,  if  the  deed 
andmortgage  had  beenexecuted.  This  would  be  a  new  head 
of  equity  arising  out  of  a  party's  own  de&ult 

It  is  admitted  that  ne^gence  on  the  part  of  the  defendant, 
wDl  not  excuse  gross  negligence  on  the  part  of  the  complain- 
ant   But  it  goes  to  lessen  any  hardship  complained  of  by  the 
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defendant,  and  it  weakens  or  destroys  his  right  to  a 
execution  of  the  contract.  And  if  it  shall  appear  that  the 
fiiilure  of  the  defendant  tended  to  produce  the  de&ult  of  the 
complainant,  it  will  go  £»  to  excuse  him.  • 
'  There  are  eases  in  which  both  parties  have  been  so  ne^ 
gent,  as  to  prevent  either  from  leoeiving  a  favorable  oonsider- 
ation  in  a  court  of  equity.  Ani  howeyer  a  party  may  have 
disregarded  his  tenfts  of  the  contract,  the  other  party  to  entitle 
himself  to  a  specific  execution  of  it,  must  show  leasonable 
dil^ence.  He  must  do  or  offer  to  do  that  which  he  is  bound 
to  perform,  unless  prevented  by  some  justifiable  excuse,  or  by 
the  act  of  the  other  party. 

Dothecircumstancesof  this  case,  which  are  relied*  on  by  the 
complainant,  excuse  his  default 

Chancery  will  not  compel  a  party  to  receive  a  doubtful  title, 
nor  in  a  case  where  he  has  expended  large  sums  of  money 
in  making  improvements  on  the  property,  and  paid  a  part  of 
the  consideration,  will  it  compel  him  to  •  make  an  election  to 
take  the  title  or  relinquish  the  possession  of  the  land,  except 
after  a  reasonable  lapse  of  time.  Where  there  is  no  prospect 
that  the  vendor,  by  time,  could  perfect  his  title,  the  election 
might  be  directed  in  a  short  time ;  but  where,  ixtith  diligence, 
tUe  title  may  be  cleared  in  the  course  of  some  months,  or  evan 
years,  under  peculiar  circumstancSss,  equity  will  give  relief,  by 
adapting  its  proceedings  to  the  circumstances  of  the  case. 

Time  is  often  given  to  the  vendor  to  perfect  his  title^  whea 
he  has  acted  fairly ;  and  until  he  can  make  a  clear  title,  there 
is  no  case  where  a  Court  of  Chancery  has  compelled  the  pay- 
ment of  the  consideration  money;  unless  the  terms  of  the  con- 
tract specially  require  it  • 

In  the  case  under,  consideration,  the  defendant,  strictly,  had 
no  right  to  demand  a  .payment  of  either  the  second  or  third 
instalment,  until  he  had  executed  a  deed  for  the  property. 
And  if  he  had  brought  a  suit  for  the  money,  chancery  might 
have  interposed  its  powers,  under  special  circumstances,  by 
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enjoining  the  proceedings  nntil  he  ha4  executed  the  eonvey- 
ance,  no  t  as  a  matter  of  form,  but  such  a  conveyance  as  vested 
a  dear  title  in  the  plaintiff. 

If  the  complainant  can  be  considered  in*  the  light  of  a  mort- 
gagor, under  the  circumstances  of  the  case,  his  right  would  be 
undoubted.  The  lot  would  be  considered  merely  a  security 
for  the  debt,  and  equity  would  give  the  mortgagee  his  debt 
and  interest,  and  nothing  more.  An  express  provision  may 
be  inserted  in  the  mortgage  that  if  the  money  were  not  paid  at 
a  particular  time,  the  mortgagor  shall  be  foreclosed,  yet  equity 
will  peAnit  him  to  redeem  in  the  same  manner,  as  if  no  such 
stiptdation  had  been  ent^lred  into.  The  mortgagee  shall  hot 
take  advantage  of  the  necessities  of  the  mortgagor  and  obtain 
the  estate  itself,  when  the  payment  of  the  money  was  the  ob» 
ject  to  be  secured .  The  maxim  is,  once  a  mortgage  always  a 
mortgage,  and  in  this  view  it  is  considered  by  a  court  of  equity. 

And  why  shall  not  the  parties  be  treated  as  bearing  this  re- 
lation to  each  other.  If  this  be  not  technically  thei(  position, 
it  is  the  fitult  of  the  defendant,  and  shall  his  own  dediult  give 
him  an  advantage  in  equity. 

Chancery  considers  what  ought  to  be  done  by  the  parties 
as  done.  And  this  rule,  it  would  seem,  can  in  no  case  apply 
with  greater  justice  than  to  the  case  under  consideration. 

If  then,  in  equity,  we  consider  the  plaintiff  as  mortgagor,  and 
the  defendant  as  mortgagee,  the  lapse  of  time  has  not  extin- 
guished the  plaintiff^s  equity  of  redemptidh.  And  if  this  view 
shall  seem  to  impose  some  hardship  on  the  defendant,  it  is 
chargeable  to  himselfl  The  Court  look  at  this  contract,  and 
dietermine  his  rights  by  the  rule  which  he  has  himself  prescri- 
bed. They  only  say  ttiat  his  neglect  to  execute  a  deed,  has 
prevented  the  execution  of  the  mortgage  by  the  complainant; 
and  that  equity  cannot  consider  him  as-placed  in  a  better  con- 
dition by  this  neglect,  nor  the  plaintiff  in  a  worse  one. 

But,  independently  of  this  view,  if  the  default  of  the  defend- 
ant, be  connected  with  the  shade  that  rested  upon  the  title, 
which  was  first  made  known  to  the  complainant  about  the 
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time  Im  default  occunipd;  and  we  look  at  the  piooeedings  at 
law  by  the  defendant,  througb  which  he  eiitered  into  the  pos- 
session of  the  property  and  still  retains  possession  of  it,  we 
think  such  an  excuse  arises  for  the  failure  of  the  plaintiff,  as 
to  authorize  him  to  ask  the  fiivorable  interposition  of  the 
court 

And  thif^iew  is  greatly  streogthened  by  the  idjci,  that  the 
de(fendant  endeavored  to  put  an  ^d  to  the  coptract  by  bring* 
ing  the  ejectment,  without  making  an  offer  to  return  the  whole 
or  any  part  of  the  money  paid  on  the  purchase  or  laid  out  in 
improrements. 

Nor  has  such  an  offer  been  /since  made.  He  seems  to  think 
that  the  nine  thousand  dollars  expended  on  the  property,  and 
paid  to  him  by  the  plaintiff,  were  either  for£^ted  by  his  de&ult 
or  reimbursed  by  the  rents  he  recc^ved^ 

And  here  the  question  arises,  whether  the  vendor  can  dis^ 
affirm  the  contract,  where  he  has  himself  refused  to  perform 
it;  at  least,  without  returning  or  offering  to  return  the  money 
which  has  been  expended  on  the  property;  and  also  the  out- 
standing obligation  for  the  residue  of  the  purchase  money. 

By  the  doubt  in  which  the  title  of  the  lot  was  involved,  and 
the  change  of  possession,  the  complainant  was  conipelled  to 
rescind  contracts  which  he  had  made  for  the  sale  of  the  greater 
part  of  it  At  no  time  does  he  show  a  disposition  to  abandon 
his  purchase,  if  the  defendant  can  make  him  a  good  title. 

But  little  more  than  eighteen  months  had  transpired  fiom 
the  fjedlure  t»  pay  the  ten  per  cent  interest,  under  the  new 
agreement,  before  the  ejectment  was  commenced  And  this 
delay,  we  think,  was  excusable,  from  the  doubts  resting  upou 
the  title,  and  the  other  circumstances  of  the  case.  And  we 
also  think  the  doubts  which  still  remained  on  the  tide,  and 
the  embarrassments  which  resulted  to  the  plaintiff  from  the 
acts  of  the  defendant,  subsequently  to  the  bringing  of  the 
ejectment,  up  to  the  time  the  tender  was  made,  may  go  to 
excuse  the  de&ult 
The  accounts  of  payments  were  k^t  by  the  defendant,  and 


DECEMBiOt  TERM,  1838.  409 


Jfkhoht  htrngmoA  v.  Jmum  Tiyte 


he  refused  to  ethibit  a  statement  of  thenl,  thou^  catted  on 
for  tbe  purpose.  And  k  appears  from  the  evidence  that  the 
property  was  about  as  valuable  when  the  tender  was  made 
in  1997,  as  it  was  when  the  comptainant  fiuled  to  pay  the  ten 
per  €eat  interest 

From  the  supplem^tary  bill  lately  filed,  it  appears,  a  part 
of  the  lot  in  oonti'oversy  was  sold  by  the  comptainant  to 
Cmby,  and  <bat  he  assigned  his  interest  to  CameaL  And 
this  equity  being  still  in  Cameal,  it  is  objected,  that  he  is  not 
made  a  party  to  the  suit. 

lis  Cameal  interested  in  this  controversy?  It  is  admitted 
that  he  might  file  his  bill  against  Taylor,  and  set  up  his  equity 
through  h^  assignees.  Asd  if  he  may  do  this,  is  he  not 
teterested  in  the  subject  matter  of  the  bill  Is  not  the  Court 
called  upon  to  act  on  an  equitable  title,  which  includes  the 
(Me  of  Cameal.  And  if  he  be  not  a  party  to  the  suit,  will 
his  rights  be  concluded  by  the  decree. 

It  is  trae,  he  may  look  to  the  complainant  for  a  deed ;  but 
is  he  not  the  assignee  of  tbe  plaint^T  to  the  extent  of  the 
equity  he  claims. 

The  Supreme  Court  has  decided  that  an  assignee  in  equity 
must  make  his  assignees  a  party,  when  he  asks  a  specific 
execution  of  the  contract.  And  this  is  required  to  be  done, 
ihaX  the  Court  may  see  that  the  rights  of  the  assignor  are 
duly  protected. 

But,  how  much  stroi^r  is  the  reason  to  make  the  assignee 
of  the  equity  a  party,  on  a  bill  filed  by  the  assignor.  The 
interests  of  the  assignee  are  directly  involved,  and  how  can 
these  be  protected  unless  he  be  made  a  party  to  the  suit  ? 

Cameal  may  have  some  special  ground  of  equity  against 
Taylor,  which  the  plaintiff  has  not,  and  a  decree  in  the  case, 
as  it  now  stands,  would  not  prevent  him  firom  setting  up  this 
equity  hereafter.  And  if  the  defendant  may  be  again  har- 
rassed  with  the  assertion  of  a  right,  which  is  necessarily  in- 
volved in  this  suit,  he  may  well  object  to  the  further  progress 
of  the  suit  until  Cameal  shall  be  made  a  party,  if  under  the 
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limited  jurisdiction  of  this  Court  it  can  be  done.  He  has  4 
right  to  insist  that  the  whole  controversy  shall  be  decided  in 
the  present  suit 

It  is  a  well  settled  principle  that  the  assignee  of  an  equity 
is  a  necessary  party,  when  such  equity  is  set  up  in  a  court  of 
chancery. 

Cameal  can  be  made  a  party  as  a  co-plaintiff,  so  that  no 
objection  arises  to  this,  from  the  limited  jurisdiction  of  this 
Court 

That  some  inconvenience  may  arise  in  making  assignees 
parties,  where  they  are  very  numerous,  may  be  admitted. 
But  the  same  inconvenience  arises  in  many  other  cases,  and 
for  which  the  law  has,  as  yet,  provided  no  remedy,  except  in 
cases  where  a  few  persons  may  sue  in  behalf  of  themselves 
and  others. 

The  question  raised  as  to  the  ten  per  cent  on  the  puichase 
money  due,  under  the  new  agreement,  up  to  the  time  of  the 
tender,  is  reserved  until  the  next  term;  at  which  time,  Car- 
neal  having  been  made  a  party,  the  Court  will  be  prepared 
to  enter  a  final  decree. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 


INDIANA,  MAY  TEKM,  1839. 


Samuel  Bispham  v,  James  T.  and  Samuel  Pollock. 

It  bcDg  the  cnftoni  in  Philadelphia  to  sell  merehandiie  on  a  credit  of  aix  montha, 
and  from  that  time  to  cfaaige  intereat  until  payment,  the  jmy  may  give  intereet 
after  Bx  moDihsy  as  a  part  of  the  damagee. 

An  open  aeooont  does  not  cany  mterest»  bat  it  mqr  be  gtren  where,  nnder  the 
cireumatances  of  the  case,  the  jmy  think  the  plaintiff  is  entitled  to  it. 


Mssars.  Fletcher  ^  Butler  appeared  for  the  plaintiff  and 
the  defendants  being  in  default,  a  judgment  by  default  was 
enteied,  aad  a  writ  of  inquiry  of  damages  was  awarded. 

OPINION  OP  THE  COURT. 

An  open  accoimt  was  given  in  eyidence,  which  was  proved 
to  have  been  presented  to  and  admitted  by,  one  of  the  defend- 
ants, they  being  in  partnership.  The  account  was  for  mer- 
chandize sold  in  Philadelphia,  and  the  plaintiff  proved  that  it 
was  the  custom  in  that  place  to  sell  such  merchandize  on  a 
credit  of  six  months,  and  to  charge  interest  on  the  account, 
after  six  months;  and  the  Court  instructed  the  jury  that  if  they 
were  satisfied  it  was  the  custom  as  represented,  to  sell  on  a 
credit  of  six  months,  and  then  charge  interest,  that  they  might 
presume,  if  the  facts  proved  warrant  it,  that  the  defendants 
bad  notice  of  such  custom,  and  might  in  the  exercise  of  their 
discretion,  be  made  to  pay  interest  on  the  account,  after  six 
months.  That  an'  open  account  does  not  draw  interest;  but 
where  there  has  been  a  delay  of  payment,  in  violation  of  the 
contract,  the  party  fiuling  should,  in  justice,  be  made  to  pay 

interest,  as  a  part  of  the  damages  assessed  by  the  jury. 

411 


418  INDIANA, 


Blachly,  Strong  6l  Simpson  v.  Dsvis  6l  Moon. 


Interest  is  given  by  statute,  and  does  not  depend  upon  any 
principle  of  the  common  law.  And  although  no  interest  be 
given  by  the  statute  on  an  open  account,  yet  it  may  well  be 
included  in  the  verdict  of  the  jury  as  a  part  of  the  damages^ 
which,  under  the  circumstances  of  the  case,  the  plaintiff  has  a 
right  to  recover. 

A  verdict  was  rendered,  including  interest,  after  the  ex- 
piration of  the  credit,  and  a  judgment  was  entered  on  the 
verdict 


RhkCMhYf  Sraova  &  Simfsom  v.  Bayu  &  MooVt 

Mr.  Pettit  moved  the  court  to*  instruct  the  jury  that  the 
plaintiffs  cannot  recover,  unless  they  shall  p^ve  that  the  de- 
iendants  are  dtizens  of  this  stale. 

But  the  court  said,  it  is  never  necessary,  under  the  general 
issue,  which  has  been  pleaded  in  this  case,  to  prove  the  citi- 
zenship of  either  jparty.  It  was  formerly  held  in  the  Circuit 
Court  of  the  United  States,  in  Penosylvania,  that  the  plaintiff 
must  prove  his  citiacenship  as  averred  in  his  declaration,  or  be 
&iled  in  his  action.  But  this  decision  has  been  long  since 
overruled  in  that  court 

The  rule  is  well  established,  that  if  the  defendant  wishes  to 
deny  the  citizenship  of  the  plaintiff,  he  must  plead  it  specially, 
and  issue  is  joined  on  the  &ct,  which  is,  generally,  tried  by 
the  jury,  before  the  merits  of  the  cause  axe  investigated. 

And  so  if  a  defendant  has  been  sued  in  a  district  wheietbe 
court  has  no  jurisdiction,  he  must  plead  the  matter  specially. 
If  there  be  a  general  plea  to  the  merits,  it  is  an  admissioa  of 
the  jurisdiction ;  both  as  to  the  plaintiff  and  defendant  In 
this  case  the  writ  has  been  duly  served  on  the  defoadants 
within  this  state,  as  appears  from  the  return  of  the  marshid. 
And  by  filing  the  general  issue,  the  defendants  are  piedudsd 
from  raising  this  objeotion. 
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If  the  defendants  did  not  live  in  the  district,  they  were  not 
amenable  to  the  jurisdiction,  under  the  law  which  declares  no 
individual  shall  be  liable  to  be  sued  out  of  the  district  in  which 
he  resides,  or  in  which  the  process  is  served;  but  this  matter 
to  be  available  in  defence,  must  be  pleaded.  The  return  of 
the  officer  who  served  the  process,  will  always  be  received  as 
jprima  facia  evidfence,  that  it  was  properly  served,  and  that 
the  defendants  are  citizens  of  the  district  in  which  they  were 
found 

Where  a  defect  of  jurisdiction  appears  in  the  pleadings,  ad- 
vantage maybe  takenof  it  by  motion  in  arrest  of  judgment,  or 
by  writ  of  error. 

Motion  overruled  and  judgment. 


Joseph  B.  Varnttm  v.  Runion,  Pharis  &  Bond. 

A  power  of  attorney  which  authorizefl  an  attorney  to  confeas  a  judgment,  in  a  cer- 
tain suit,  naming  the  paittes,  then  pending  in  the  circmt  court  of  the  United 
Stales,  authorixeB  the  judgment  to  he  entered,  though  the  procees  has  not  been 
■erred  on  the  party. 

The  power  is  a  substantial  waiyer  of  the  service  of  the  process. 

Mr.  appeared  for  the  plaintiff  and  moved  for 

judgment  against  one  of  the  defendants  on  default,  and  pre- 
sented a  power  of  attorney  by  Runion  and  Bond,  authorizing 
him  to  confess  a  judgment.  The  writ  had  not  been  served  on 
Bond ;  but  the  power  of  attorney  bears  date  subsequent  to  the 
commencement  of  the  suit,  and  refers  to  it,  and  authorizes  the 
attorney  to  confess  a  judgment  in  the  case  then  pending. 
This  the  court  considered,  as  authorizing  the  confession  of  the 
judgment  against  Bond,  though  he  had  not  been  served  with 
process.  Tliere  is  no  express  waiver  of  process,  but  there  is, 
substantially,  a  waiver  of  the  service  of  the  process.  A  judg- 
ment was  entered  against  one  of  the  defendants  by  default ; 
and  against  the  other  two,  under  the  power  of  attorney,  by 

confession. 

35* 
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JohnMcClintick  v,  Imlet  D.  Johkston  and  David  Citmmiks. 

Under  the  statnte  of  Indmna  whkh  Teqnirei  a  plea  that  deoiea  ibe  exeeotiflB  d 

the  infltnuDflnt  on  whidi  tfia  actum  ia  btoo^t,  to  be  awon  to^  if  Ilia  plaaha 

filed  withovt  oath,  it  admiti  the  inatniBMnt;  hat  ia  goad  fiv  all  otter  lagitiaMli 

piurpoeea. 
A  plea  of  fraud  in  the  ezeention  of  the  inatmment  need  not  atata  the  fiMsta  which 

oonstitate  the  fraud. 
The  aaaignment  of  a  negotiate  note,  aa  well  aa  the  note  itnl(  pnxporti  a  oonaid- 

eration. 
The  plea  of  dmeai,  b/ the  nialMr  of  tiie  nate,  aa  agaiii*  the  ■aagBae»]abad,iiBleaa 

there  be  an  avennoit  of  notice  to  the  aarignee 
To  a  plea  that  the  note  was  given  and  the  aaaignment  made  withoot  oonadflnp 

tion,  the  plaintiff  ahoold  take  iaaue  on  the  want  of  conmderation  of  the  note  or 

of  the  assignment,  and  not  on  both* 
Where  such  iaane  is  made,  aa  the  note  and  alao  the  aaaignment  poipoit  a  condd* 

eratiim,  the  proof  of  want  ofconaideratign  devolvea,  in  the  fiiat  inatanwii  on  tfie 

defendant 
An  iaane  moat  be  angle,  thong^  it  may  embrace  aereral  fect^ 
An  iasne  ia  Ibnned,  generally,  of  an  affirmation  and  denial;  and  not  of  two 

i^egativea. 

This  case  was  argued  by  Mr.  Stevens  for  llie  plaintiff,  and 
by  Mr.  Bright  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  action  is  brought  on  the  following  promissory  note: 
9715  08.  Madison,  Indiana,  Aug.  d6th,  1837. 

Nine  months  after  date,  we  jointiy  and  severally  promise  to 

pay  at  the  Branch  of  the  State  Bank  of  Indiana,  at  Madison, 

to  Riley  &  Van  Amaringe,  merchants  of  Philadelphia,  or  to 

their  order,  seven  hundred  and  fifteen  dollars  and  eight  cents, 

without  defalcation,  for  value  received. 

i.  d.  johnstoh, 

David  Cummivs. 
Indorsed, 

For  value  received,  pay  the  within  to  John  McClintiGk. 

RsLET  ft  Yam  Amaaih oa 
The  defendant  filed  the  following  pleas: 


MAY  TERM,  1839.  4L5 


John  MsOHBtick  «.  Ib^  IXJohiutaawdDmid  CaHDHM. 


1.  Noa  aanimpol. 

2.  '<That  at  the  time  of  making  the  said  supposed  note,  &C. 
the  said  imlay  D.  Johnson  was  unlawfully  imprisoned  by  said 
Riley  k  Van  Amaringe,  and  otbeis  in  ooUuaion  with  them, 
and  then  and  there  detained  in  prison  until  the  fovoe  and  du-. 
ress  of  imprisonment  of  him  said  Johnston,  and  to  obtain  tfas 
Mbeiation  of  him  said  Johnstcm  firom  such  imprisonment,  he 
said  Johnston,  together  witii  said  David  Cummins,  as  his 
sniety,  made  said  note,''  &c. 

3.  That  said  supposed  note  was  made  and  deliveied  to  said 
Riley  &  Van  Amaringe  witbom  any  considsEation  whateo- 
ever  for  so  doing:  and  the  same  was  indorsed  over  by  firid 
Riley  b.  Van  Amaringe  to  said  plaintiff  without  any  cansid- 
eration  whatsoever,  and  with  fidl  notice  to  said  plaintiff  that 
the  same  had  been  made  by  said  dafimdants  withoiU  eath 
sideiation.  j 

4.  That  said  note  was  obtained  £Eom  tfaeni  by  ftaud,  GOvi% 
and  misrepresentation. 

d.  That  said  defendant,  Johnston^  who  is  impleaded  witb 
tine  said  David  Cummins,  says  he  did  not  undertake  and  pre^ 
noise  in  manner  and  form  as  said  plaintiff  has  alleged. 

To  the  1, 2,^4,  and  5  pleas  the  plaintiff  has  filed  demurms, 
and  assigned  the  following  causes  of  demnrra  to  the  4tfa  plea : 

1.  The  said  4th  plea  is  double,  containii^  two  substantive 
bars  to  said  action,  if  the  matters  pleaded  are  pleadable  in 
bar ;  that  is  to  say,  1.  Fraud,  covin,  and  frlse  representation, 
and  2.  That  the  said  note  dedaied  on  was  made  without  any 
consideration  whatever. 

2.  Fraud,  covin,  and  felser^resentation,  cannot  be  pleaded 
without  setting  out  the  particular  &cts  that  constitute  Ae 
fraud,  covin,  and  Mse  representation,  so  fiir  as  relates  to  Ae 
consideration,  but  only  to  the  making  of  the  instrument  de- 
clared on. 

And  in  answer  to  the  third  plea,  the  plaintiff  filed  the  fol- 
lowing  replication :  That  the  defendant  ought  not,  &c.  be- 
cause he  saitfa  that  said  note  was  not  made  and  ddivered  to 
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said  Riley  and  Van  Amaringe  without  any  consideration  what- 
ever, and  that  the  same  was  not'  indorsed  over  by  said  Riley 
and  Van  Amaringe  to  said  plaintifb  without  any  consjdenu 
tion  whatever,  and  that  said  plaintiff  had  not  any  notice  that 
said  note  had  be^i  made  by  said  defendants  without  any  con* 
sideratioiL 

To  this  replication  the  defendant  filed  a  demurrer,  and  for 
cause  of  demurrer  states  that  said  replication  is  double,  &c. 
And  a  joinder  to  the  demurrers  to  the  1, 2, 4,  and  5th  pleas  is 
filed. 

The  first  question  raised  by  these  pleadings,  is,  whether  the 
plea  of  non-assumpat  can  be  filed  in  this  action. 

It  is  contended  by  the  plaintiff's  counsel  that  it  cannot  be 
pleaded,  1.  to  a  bill  of  exchange,  and  8.  that  it  cannot  be 
{deaded  against  an  indorsee. 

Upon  general  principles  th^  can  exist  no  doubt  that  the 
drawer  or  acceptor  of  a  bill  may  put  in  this  plea.  It  denies 
the  execution  of  the  instrument,  and  requires  the  plaintiff  to 
prove  it.  But  it  is  insisted  that  under  the  twenty-first  section 
of  the  <<  act  to  regulate  the  practice  in  suits  of  law"  in  this 
state,  the  plea  unless  sworn  to,  cannot  have  this  effect,  and 
that  in  this  case  it  can  be  pleaded  for  no  other  purpose. 

The  act  provides  that  <<  no  plea  in  abatement,  plea  of  non 
est  factum,  non-assignment,  nor  any  other  plea,  replication  or 
other  pleadings,  denying  or  requiring  proof  of  the  execution 
or  assignment  of  any  bond^  bid,  release,  or  other  instnmient 
of  writing,  &c.  shall  be  received,  unless  supported  by  oath  or 
affirmation." 

This  statute  having  been  passed  subsequent  to  the  enact- 
ment of  the  process  act,  of  1828,  by  Congress,  can  have  no 
force  to  regulate  the  practice  of  this  court,  unless  the  court 
adopt  it  as  a  rule  of  practice. 

If  not  sworn  to,  the  plea  does  not  put  the  plaintiff  to  the 
proof  of  the  instrument;  but,  no  reason  is  perceived  why  the 
plea  should  not  be  held  good  for  every  other  legitimate  pur- 
pose, though  filed  without  affidavit    Under  it  the  defendant 
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may  give  payment  in  evidenoe^  aecotd  and  sati8&cti(m,  &c., 
and  to  let  in  these  defences  ibe  plea  is  not  zequiiedtobe  swon 
to*  And  if  it  may  be  used  for  this  purpose,  without  affidarit, 
the  demurrer  cannot  be  sustained.  We  think  the  plea  admits 
the  execution  of  the  note  and  the  assignnmity  on  which  the 
aodon  is  brought,  not  being  sworn  to,  but  that  it  is  good  for 
other  purposes,  and  that  the  demurrer  must'  be  overruled. 

Tbe  demurrer  to  the  second  plea  raises  the  question  whether 
the  duress  of  Johnscm  can  be  jointly  pleaded  with  his  co- 
defendants. 

.  However  this  may  be,  there  is  a  conclusive  objection  to  this 
plea.  This  suit  i3  brought  by  the  endorsee  of  the  note,  and 
the  plea  does  in  no  way  by  notice  or  otherwise  connect 
him  with  the  duress  so*as  to  aflect  the  validity  of  the  note  in 
his  hands.  We  are  clear,  therefore,  that  the  plea  is  bad,  and 
the  demurrer  to  it  is  sustained.  ^ 

The  fourth  plea  to  which  there  ia  a  demurrer,  alleges  that 
the  note  was  obtained  by  frauds  covin  and  misrepresentation. 

The  additional  allegation  in  this  plea,  that  the  note  was 
given  without  consideration,  has  been  struck  out,  and  this  re-* 
moves  one  of  the  causes  of  demurrer  specially  assigned,  to 
this  plea.  And  the  only  objection  to  the  pleaasit  now  stands 
is,  that  fraud,  covin  and  misrepresentation  cannot  be  pleaded 
on  these  general  grounds. 

From  the  remarks  of  the  counsel  this  plea  was  principally 
objected  to,  as  presenting  two  distinct  grounds  of  defence: 
fraud  and  want  of  considemtion.  But  the  plea  having  been 
amended,  it  is  unnecessary  to  consider  this  objection. 

Fraud  may  be  given  in  evidence  in  this  case  under  the  gen* 
eial  issue,  but  the  plea  is  not  demurrable  on  that  ground.  The 
defence  it  sets  up  is  not  a  matter  of  fact  which  amounts  to  a 
denial  of  the  allegation  which  the  plaintiff  is  bound  to  prove 
in  support  of  his  declaration. 

It  would  seem  to  follow,  if  fraud  may  be  given  in  evidence 
in  this  case,  under  the  generalissue,  that  the  plea  is  not  objeo* 
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tionable  on  account  of  its  generality.    1  Chitt  PL  (Ed.  1839) 
570.     9  Co.  1 10.    2  MauL  &  Selw.  3*78. 

But  it  contains  no  avennent  that  the  indorsee  participated 
in  the  fraud,  or  had  any  knowledge  of  it.  In  this  respect  the 
plea  is  fatally  defective. 

In  the  case  of  Bramah  v.  SoberiSy  27  Ck>m.  L.  Reports,  the 
chief  justice  says,  '<<the  third  plea  in  tlus  case  which  is  pleaded 
to  an  action  brought  by  the  indorsees  against  the  acceptors  of 
a  bill  of  exchange  is  in  effect  no  more  than  this,  that  the  defen- 
dants were  defrauded  of  the  bill  of  exchange,  and  ftat  the 
acceptance  was  given  by  them  without  consideration.  Now, 
inasmuch  as  the  indorsee  of  a  bill  of  exdiai^,  is  by  law,^7rt* 
ma  fcuM,  assumed  to  hold  it  for  consideration,  inasmuch  as 
we  are  not  to  presume  a  notice  whith  would  make  him  a 
fraudulent  agent  in  taking  a  bill  of  exchange,  and,  inasmuch 
as  this  plea  is  silent  upon  th^;subject  of  want  of  considenttioii 
on  the  part  of  the  indorsees,  or  of  notice  of  fraud,  we  are  to 
ask  ourselves,  whether,  upon  the  transfer  of  a  bill  of  exchange 
the  circumstance  of  the  acceptor  having  been  defrauded  at  the 
time  when  he  gave  the  acceptance,  is  an  answer  against  an 
innocent  indorsee  for  a  valuable  consideration  without  notice. 
It  seems  to  me  that  it  is  not  a  sufficient  answer." 

The  demurrer  to  thb  plea  must  be  sustained. 

In  the  fifth  plea,  Johnston  pleads  non  aasumpsif,  having- 
previously  filed  the  same  plea  in  connection  with  his  co-de- 
fendant. This  is  clearly  irregular,  and  this  plea  would  have 
been  struck  out  on  motion.  A  defendant  cannot  encumber 
the  record  by  a  repetition  of  the  same  pleas^  which  can  in  no 
respect  change  the  nature  of  his  defence. 

We  come  now  to  consider  the  demurrer  to  the  replication 
to  the  third  plea. 

This  plea  averred  a  want  of  consideration  in  the  note,  and 
that  the  indorsee  had  full  notice  of  it,  and  that  it  was  assigned 
without  consideration.  To  this  the  plaintiff  replies  that  the 
note  was  not  given  without  consideration,  that  it  was  not 
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signed  witfaont  consiideration;  and  that  he  had  no  notice.  The 
defendant  demurs  to  this  replication.  He. alleges  it  is  double 
and  therefore  bad. 

This  pleading  is  in  accordance  with  the  rules  lately  adopted 
in  England.  The  plea  of  nan  assumpsit  on  bills  and  notes, 
and  in  the  action  of  assumpsit  generally,  is  abolished,  and  all 
matters  in  evidence  are.  required  to  be  specially  pleaded  by 
these  rules.  If  this  shall  produce  some  perplexity  in  pleading^ 
and  no  little  awkwardness  in  requiring  a  party  to  plead  nega* 
ttvely ,  yet  it  will  give  greater  point  and  certainty  to  the  contro- 
Tersy  in  actions  of  assumpsit. 

Until  very  recently  it  is  believed  not  to  have  been  doubted, 
that  the  endorsement  of  a  negotiable  instrument  was  prima 
facie  evidence  of  a  consideration.  This  is  the  doctrine  laid 
down  by  Mr.  Chitty  and  other  writers  on  bills  of  exchange 
and  promissory  notes.  And  th^  doctrine  is  abundantly  sus- 
tained by  numerous  adjudications.  Chitt  on  Bills  (Ed.  1839) 
79.  Philips  V.  Pluckwellj  2  M.  and  S.  Rep.  395.  1  Black* 
Rep.  445.  1  Salk.  25.  2  Ld.  Raym.  760.  2  Bl.  Com.  446. 
Sdw.  N.  P.  4th  edit  304. 

But  in  a  late  case  in  the  exchequer  where  the  plea  alleged 
that  the  defendant  accepted  without  consideration,  and  that 
the  plaintiflf  (the  indorsee)  was  a  holder  without  consideration, 
the  latter  allegation  being  denied  by  the  replication,  which 
admitted  the  former;  lord  Abingeris  represented  to  have 
questioned  the  principle^ that  the  indorsement  imported  a  con* 
^deration.  And  he  seems  to  have  expressed  surprise  that 
doubts  were  entertained  on  the  subject 

The  view  of  his  lordship  seems  to  have  been  very  much 
influenced  by  the  practice  of  the  London  bankers,  who  receive 
indorsed  bills  for  collection. 

If  an  indorsement  on  a  bill  should  be  held  not  to  import  a 
oonsideration,  it  must  shake  the  credit  of  commercial  paper 
and  produce  injurious  consequences  on  commercial  transao- 
tions.  And  we  think  the  principle  has  been  too  long  and  too 
beneficially  settled  to  be  now  questioned. 
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If  it  be  mads  to  appear  thai  tbe  angmaent  was  -wiliioitt 
eonsideimtioB,  dieo,  the  dm^ffBr  or  aceepCor  ef  the  bill  may  set 
up  any  defence  to  the  bill  which  he  might  hare  done  before  it 
wasnegoliatoL  Pbr  in  the  language  of  Mr.  (Suttf,  in  each  a 
ease  the  indoiaer  is  in  pimtf  with  ibe  firet  holder,  and  will  be 
affected  by  ewry  thing  which  wonUl  adbct  him.  The  title  of 
tke  plaiirtiff  not  being  founded  on  AconMderalMNi,  he  shall  not 
be  pezmitted  to  eofbiee  it  agaiavt  good  &aA  and  eonscieooe. 
Pearson  ▼.  Peartony  7  John.  Rep.  M-.^JStifre  t.  WatUey,  S 
John.  Rep.  IM^Ttn  Eyck  v.  Vrnderpool^  8  John  Rep.  180 
— DennUton  v.  Bacouj  10  John.  Rep.  198,  891 — Bayier  ▼. 
Habety  6  Maes.  Rep.  451 — Slader.  Habtedy  7  Cowen's  Rep. 
3fi2 — Lamrence  r.  Stonington  Bank^  6  Goon.  Rep.  521 — 
ail  r.  Buckmimtery  5  Pick.  901. 

In  this  case  the  defendant  avers  a  want  of  oonsideiation 
both  in  the  making  and  alignment  of  the  note.  And  the 
plaintiff  answers  that  Ifae  note  and  the  aaaignment  were  not 
made  without  consideration.  To  this  the  defendant  demuza, 
and  alleges  that  the  replication  is  multi&rious,  in  traTersiDg 
the  want  of  consideration  of  the  note  and  of  the  asaignnMit; 
that  tke  issue  should  be  joined  on  one  of  diese  allegations, 
which  would  admit  the  troth  of  the  other. 

The  eame  pnnciple  would  seem  to  apply  to  this  ease  as  to 
pleas  of  aocoid  and  satis&ction  and  of  aAitramsnt  and  award. 
Mr.  Chitty  says  that  the  refriieatioB  to  a  pleaof  aocoid  and 
satisfaction  may  either  deny  the  delivery  of  die  chattel  in  saK-^ 
isfaction,  or  protesting  against  that  feet,  may  deny  the  aocep. 
tance.  And  he  observes  if  an  award  be  pl^uled,  the  pkuotiff 
may  either  deny  the  submissiiMi  or  the  award ;  but  it  appears 
he  may  not  deny  both  the  submissioQ  and  the  award.  And 
yet  it  is  essenticd  to  the  defence  that  the .  allegations  of  liia 
plea  siftould  extend  to  both  these  facts;  and  a  denial  of  ths 
award  adnaits  the  mbmission.  The  precedents  are  in  coo- 
jGormity  widi  ttds  rule. 

Now  in  the  present  ease  the  averment  of  waat  of  consider- 
ation in  making  the  note  aad  also  the  assignment 
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tial  to  the  defence  set  up ;  and  yet  it  would  seem  that  the 
plaintiff  must  take  issue  on  the  one  allegation  or  the  other, 
and  that  he  cannot  traverse  both. 

This  narrows  the  plaintiff's  right  to  one  of  the  grounds 
taken  in  the  defence,  both  of  which  were  essential  to  the  suf- 
ficiency of  the  plea.  But  the  same  thing  may  be  said  of  the 
replication  to  a  plea  of  arbitrament  and  award.  To  make 
that  plea  good,  both  the  submission  and  the  award  must  be 
aQeged ;  but  the  plaintiff  must  limit  his  answer  to  the  denial 
of  one  or  the  other. 

In  the  case  of  Bramah  et  al.  v.  E.  M,  Roberta  and  others, 
27  Com.  Law  Rep.  460,  the  second  plea  alleged  that  the  de- 
fendants, the  acceptors,  had  been  defrauded  of  the  acceptance; 
that  notice  of  the  fraud  was  given  to  the  plaintiffs,  and  that 
they  received  the  biH  by  indorsement,  without  a  full  and 
valuable  consideration.  The  replication  took  issue  on  the 
consideration  of  the  assignment 

And  in  the  case  in  the  Exchequer  above  referred  to,  the 
issue  was  made  up  in  the  same  way. 

An  issue  consists  of  a  single,  certain  wi  material  point. 
Bat  this  point  may  embrace  several  &cts  if  they  be  depen- 
dent and  connected,  and  go  to  establish  the  main  point  of 
the  plea. 

Now  the  facts  alleged  in  the  plea,  in  this  case,  are  distinct 
and  independent  of  each  other.  The  &cts  which  go  to  show 
a  want  of  consideration  in  the  note,  are  in  no  way  connected 
witti  the  consideration  of  the  assignment.  No  two  tacts  could 
be  more  disconnected  than  the  making  of  the  note  and  the 
assignment  of  it,  and  the  consideration  on  which  these  acts 
were  done. 

In  the  case  of  TFebby  assignee  of  Walter,  v.  Weatherby,  27 
ConL  Law  Rep.  474,  the  defendant  pleaded  that  he  paid  and 
the  plaintiff  received  a  full  satisfaction  of  the  said  promise, 
&c.  a  certain  sum.  The  plaintiff  replied,  that  the  defendant 
did  not  pay  the  said  sum  in  full  satis&ction  and  discbarge 
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of  the  promise,  nor  was  the  said  sum  accepted  in  full 
charge,  &c. 

It  was  contended  that  in  an  action  for  damages  it  may  well 
be  stated  that  the  defendant  has  paid  something,  and  yet  the 
plaintiff  has  not  accepted  it  in  satkfaction  of  his  entire  de- 
mand, or  vice  versa.  It  is  necessary,  therefore,  in  such  an 
action,  for  the  defendant  to  aver  acceptance  in  satisfaction -as 
well  as  payment  1  Strange,  573.  3  East.  256.  And  both 
the  payment  and  acceptance  being  material  allegations,  the 
plaintiff  ought  to  elect  on  which  of  them  he  wifi  tender  an 
issue. 

But  Tindal,  Ch.  J.  said,  this  is  not  a  plea  of  accord  and 
satisfaction,  but  of  a  payment  received  in  satisfaction  of  the 
plaintiff's  demand;  the  receipt  in  satisfaction  yirtually  implies 
that  the  payment  was  made  in  ^tisfaction ;  and  I  cannot  see 
how  the  defendant  is  injureft  by  the  plaintiff's  taking  issue  on 
the  entire  allegation. 

In  that  case  the  replication  was  held  to  be  good,  on  the 
ground  that  the  receipt  of  the  money  in  satisfaction,  virtoaUy, 
included  the  payment  of  it  in  satisfaction.  The  payment  and 
the  .receipt  in  satis&ction  were  coimected,  and  might  be  indii- 
ded  in  the  same  allegation.  The  plea  would  have  been  good, 
however,  had  it  alleged  only  the  receipt  of  the  money  in  sat* 
isfaction. 

But  there  is  no  such  connection  and  dependence,  in  the 
distinct  grounds  alleged  in  the  plea  under  consideration. 

There  is  another  objection  to  this  replication  which  it  may 
be  well  to  suggest,  although  the  special  causes  of  demurrer  do 
not  embrace  it,  and  our  opinion  is  formed  on  the  ground  above 
stated. 

The  replication  states  in  answer  to  the  plea,  that  the  note 
and  the  assignment  were  not  made  without  conaJdiBration. 
This  answer  is  negative,  and  it  seems  to  us  it  should  be  in  the 
positive. 

Mr.  Chitty  says,  1  Chitt  PI.  629,  that  an  issue  should  in 
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general  be  upon  an  affirmatiye  and  a  negative,  and  not  upon 
two  affinnatiyes,  &c,  nor  should  the  issue  be  on  two  nega- 
tnres:  thus,  « if  the  defendant  plead  that  he  requested  the  plain- 
tiff to  deliver  an  abstract  of  his  title,  but  that  the  plaintiff  did 
not  when  so  requested,  deliver  such  abstract,  but  neglected 
and  refused  so  to  do ;  the  plaintiff  cannot  reply  that  he  did  not 
neglect  and  refuse  to  deUver  such  abstract;  but  should  reply 
either  den3nng  the  request,  or  affirmatively,  that  he  did  de- 
liver the  abstract'' 

The  pleas  in  the  cases  above  referred  to  were  all  drawn 
affirmatively,  that  the  note  'W'as  given  and  the  assignment 
made  for  a  good  and  valuable  consideration.   . 

This  averment  will  not  throw  the  proof  of  the  consideration 
on  the  plaintiff,  beyond  that  which  the  execution  of  the  note 
and  of  the  assignment  import.  He  may  introduce  evidence 
to  rebut  that  given  by  the  defedftant,  going  to  show  a  want  of 
consideration. 

Upon  the'  whole  we  think  the  demurrer  of  the  defendant 
must  be  sustained  to  the  replication  to  the  third  plea;  and  that 
the  demurrer  of  the  plaintiff  to  the  second,  fourth,  and  fifth 
pleas,  must  be  sustained,  and  the  one  to  the  first  plea  over- 
ruled. 


N.  Weed  &  Co.  v.  Asa  Milleb. 

TIm  ^^^faw"<^  of  exchange  may  be  reeoveied  on  a  bill  of  ezdiange. 

But  this  ^seam  not  to  be  the  nde  where  the  acdon  is  Ibonded  on  a  pronuMoiy 

note^  and  there  k  no  count  or  allegation  in  the  declaration  to  oorer  the  lafee  of 

exchange. 

Messrs.  White  and  LoQkwood  appeared  for  the  plaintifis, 
and  Mr.  Cooper,  for  the  defendant 

OPINION  OF  THE  COURT. 

This  action  is  brought  on  a  note  given  at  New  Yoik,  with. 
out  stating  where  payable,  and  suit  being  brought  in  this 
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State,  the  plaintiffs  contend  that  they  are  entitled  to  recover, 
in  addition  to  the  amount  specified  in  the.  note  and  interest, 
the  difference  in  exchange  between  this  state  and  New  York. 
It  is  admitted  that  the  rate  of  exchange  is  two  jper  cent 

The  declaration  does  not  allege  that  the  note  was  payable 
in  New  York,  nor  is  there  any  comit  on  the  rate  of  exchange. 
The  note  is  dated  at  New  York,  and  firom  this  it  is  contended 
that  it  was  payable  there. 

There  can  be  no  question  that  the  rate  of  exchange  may  be 
recovered  on  a  bill  of  exchange  payable  at  a  particular  place, 
where  the  declaration  contains  the  necessary  averment,  but 
the  instrument  now  under  cowderation  ifij  not  a  bill  of  ex- 
diange,  and  the  declaration  is  in  the  common  form. 

In  the  case  of  Andrews  v.  Bond  and  others^  13  Peters,  65, 
the  court  held  that,  the  indorsee  of  a  bill  of  exchange  payable 
in  New  York,  properly  included  the  rate  of  exchange  in  a 
second  bill  pajrable  at  Mobile,  given  in  payment  of  the  first 
bill,  if  the  transaction  was  fair  and  not  designed  as  a  coyer  for 
usury. 

And  in  Story's  Conflict  of  Laws,  page  225,  it  is  laid 
down  as  a  general  principle  that  where  a  debt  payable  at 
a  particular  place  is  paid  elsewhere,  the  rate  of  exchange 
ought  to  be  included,  and  is  recoverable.  But  in  such  cases, 
the  place  of  payment  must  not  only  appear  upon  the  fiioe  of 
the  instrument,  but  the  declaration  must  contain  the  necessary 
averments. 

In  the  case  of  Adams  et  al.  v.  Stimpsany  where  a  foreign 
creditor  sues  for  his  debt,  the  court  say,  8  Pickering,  260,  that 
in  that  state  he  will  recover,  in  the  case  of  a  bill  of  exchange, 
at  the  par  of  exchange.  And  in  4  John.  Rep.  125,  Martin  v. 
Franklin,  <<  the  plaintifi  were  merchants  in  Liverpool,  and  it 
was  admitted  the  debt  was  contracted  in  Great  Britain,  that 
the  account  between  the  parties  is  in  sterling,  and  that  the  in- 
terest is  calculated  at  five  per  cent,  the  legal  rate  of  interest  in 
Great  Britain.  In  the  declaration  all  the  counts  except  the 
last,  state  the  defendants  as  being  indebted  to  the  plaintiffis  in 
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the  cit7  of  New  York,  aad  the  last  count  lays  the  venue  in 
New  York,  but  does  not  mention  aify  particular  place  at 
which  the  defendants  were  indebted.  And  the  court  held  that 
the  debt  was  to  be  paid  according  to  the  par  and  not  the  rate 
of  exchange.  It  is  recoverable,  say  they,  and  payable  here  to 
the  plaintiffs  or  their  agents,  and  the  court  are  not  to  enquire 
into  the  disposition  of  the  debt  after  it  reaches  the  hand  of  the 
agent;  he  may  remit  the  debt  to  his  principal  abroad,  in  bills 
of  exchange,  or  he  may  invest  it  here  on  his  behalf,  or  trans- 
mit it  to  some  other  part  of  the  United  States,  or  to  other 
countries  on  the  same  account;  we  cannot  trace  the  disposi* 
tion  which  ib  to  take  place,  subsequent  to  the  recovery,  nor 
award  special  damages  upon  such  uncertain  calculations.  All 
that  the  plaintifSs  can  ask  is  their  debt  justly  liquidated  and 
paid  in  the  lawfiil  currency  of  the  United  States.'' 

And  in  the  case  of  Hendricks  v.  Franklin,  4  John.  122,  the 
court  remark,  <<in  this  case  the  question  is  what  damages  the 
plaintiff  who  is  indorser  of  a  foreign  bill  of  exchange,  of 
which  the  defendant  is  the  drawer,  and  which  was  returned 
protested  for  non  acceptance  and  non  payment,  is  entitled  to 
recover ;  the  plaintiff  contending  that  he  has  a  right  to  recover 
as  well  the  principal  and  interest  as  also  twenty  per  cent, 
damages,  and  an  additional  two  per  cent.,  as  the  difference  of 
exchange.  The  payment  of  this  two  per  cent,  the  defendant 
resists." 

«The  right  to  recover  twenty  per  cent  on  the  protest  of  a 
foreign  bill  of  exchai^e  rests  with  us  on  immemorial  commer- 
cial usage,  sanctioned  by  a  long  course  of  judicial  decisions." 

The  two  per  cent,  for  differenoe  in  exchange,  was  not 
allowed. 

And  the  court,  in  8  Pickering,  say,  <<  We  subscribe  to  this 

doctrine  and  are  satisfied,  when  the  suit  is  brought  in  this 

conmionwealth,  by  a  foreign  creditor,  who  sues  here  on  the 

trustee  process,  the  judgment  can  only  be  for  the  amount  due 

at  the  par  value  of  lawful  money  for  sterling." 

In  the  case  of  Schojield  fy  Taylor  v.  Day  4*  Gabion,  20 
36* 


426  INDIANA, 


? 

N.  Weed  A  Co. «.  Aee  WB^ 


John.  102,  which  was  an  action  of  assumpsit  on  a  pronussoiy 
note  made  by  defendants  at  Montreal,  in  Lower  Canada, 
payable  to  the  plaintiff,  who  resided  in  England,  or  to  their 
order,  with  interest,  until  paid  in  England ;  the  Court  say, 
<<  the  plaintiffs  are  entitled  to  English  interest,  and  not  to  the 
rate  of  interest  in  Lower  Canada.  And  the  interest  is  to  be 
calculated  up  to  the  time  of  the  judgment,  not  to  the  time 
when  the  money  might,  in  the  ordinary  course  of  business^  be 
remitted  to  England.  The  plaintifi  are  not  entitled  to  any 
allowance  on  account  of  the  difference  of  exchange  wi^ 
England." 

In  the  case  of  the  United  Spates  v.  Jiicob  Barkery  1  Paine, 
156,  the  Court  decided  that  the  holder  of  a  bill  is  entitled  to 
recover  at  the  rate  of  exchange,  at  the  time  notice  of  the  pro- 
test is  given ;  and  that  such  w|is  the  settled  law  in  New  York. 
And  in  the  case  of  Cropper  v.  Wilson,  3  Wash.  C.  C.  125,  the 
Court  held,  where  the  money  stated  in  the  bUl  is  sterling 
money,  the  jury  are  to  settle  the  amount  according  to  the  rate 
of  exchange  at  the  time  of  the  trial. 

From  these  authorities,  th^  law  would  seem  to  be  settled 
that  on  a  foreign  bill  of  exchange,  under  the  commercial 
usage  that  obtains,  the  rate  of  exchange  may  be  recovered. 
At  all  events,  that  the  rate  of  exchange  is  not  recoverable  on 
a  note  of  hand  where  the  declaration  lays  the  venue  in  the 
state  where  the  suit  was  brought,  and  there  is  no  count  nor 
aUegation  to  cover  the  difference  of  exchange. 

This  is  a  matter  which  depends  upon  -authority  founded  on 
commercial  usage.  And  under  the  circumstances  of  this  case 
we  think  the  plaintiff  is  not  entitled  to  the  two  per  cent 
claimed,  admitted  to  be  the  difference  of  exchange  between 
this  state  and  New  York. 
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CoNANT  V.  Wills  &  Bradley. 

An  nnsulMitantial  vaiiaDce  betvreoi  the  note  and  the  dedantiony  wheiotliie  noCo  is 

descnbedin  eflbet,  wfll  be  disr^gtided. 
The  holder  of  a  negotiable  note  is  presomed  to  haye  tfaerig^t,  and  being  the  pajae 

may  strike  out  the  eiidanementB  on  it,  and  biing  the  action  in  his  own  name. 
A  plea  that  the  note  had^been  assigned,  should  be  supported  bj  some  proof  that 

the  right  was  ia  the  sssignee. 
AasignmeBts  to  cashiers,  as  in  this  case^  it  is  known  an  oAeo  made^  ftr  tiie  men 

poipoee  of  eoDedaon. 

Messrs.  Fletcher  and  Butler,  appeared  for  the  plaintiff,  and 
Mr.  Ir%gram  for  the  defendants. 

OPINION  Oi*  THE  COtJRT. 

This  is  an  action  of  assumpsit  on  a  promissory  note.  The 
defendants  plead  non  assumpsit  y  and  also  that  the  note  was 
assigned  by  Conant,  the  plaintiff,  to  White. 

The  Jury  having  been  swom>  the  note  was  offered  in  evi* 
dence.  The  defendants  proved  that  the  note  was  indorsed  in 
blank,  and  filled  up  to  White  in  his  hand  writing;  but  this  in- 
dorsement is  now  struck  out  This  was  done  since  the  com- 
mencement of  this  suit. 

The  declaration  descaribes  Conant  of  the  dty  of  New  York, 
generally;  but  the  note  describes  him  of  Pearl  street.  New 
York.  For  this  variance,  the  defendant's  counsel  object  to  Ae 
note  as  evidence. 

This  variance  is  not  material,  the  note  being  set  out  in  sub- 
stance. It  leads  to  no  uncertainty,  and  may  therefore  be  dis- 
regarded. 

The  counsel  for  the  defendants  then  prayed  the  Court  to 
instruct  the  jury,  that  if  they  should  find  the  note  to  have  been 
assigned,  they  must  find  for  the  defendant 

The  holder  of  a  note  is  presumed  to  have  the.  beneficial  in- 
terest in  it;^  and  be  has  a  right  to  strike  out  any  indorsement 
made  on  it,  and  being  the  payee,  to  bring  the  action  in  his  own 
name. 
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A  plek  that  a  note  has  been  assigned,  should  be  sappoTted 
by  some  proof  that  the  beneficial  interest  in  the  note  iTas  still 
in  the  assignee.  Indorsements,  it  is  known,  are  ofiten  naade 
to  the  cashiers  of  banks  and  others,  for  the  mere  purpose  of 
collection.  The  indorsement,  in  such  case,  operates  as  a  pow* 
er  of  attorney  to  tRe  assignee  to  receive  the  money.  The  as- 
signee in  this  case  was  the  cashier  of  a  bank.  And  the  note 
not  being  paid,  it  is  afterwards  fomid  in  the  hands  of  the  payee, 
who  brings  a  suit  against  the  drawers,  in  his  own  name,  and 
strikes  out  the  assignment 

We,  think,  the  presumption  of  right,  in  the  absence  of  other 
proof,  is  in  &yor  of  the  plain  tifil  And  that  he  had  the  power 
and  right  to  strike  out  the  indorsement  If  White  be  injured, 
he  has  his  recourse  against  the  plaintiff.  In  no  event  can  the 
defendant  be  injured.  A  recovery  in  this  suit  will  bar  any 
fntiire  suit  against  him,  on  the  note. 

The  possession  of  a  bill  by  the  indorsee,  who  had  indorsed 
it  over  to  another,  is,  unless  the  contrary  ai^)ear,  evidence  that 
he  is  the  bonajlde  holder  and  proprietor  of  sodibill,  and  he  is 
entitled  to  recover  tiliereon,  notwithstanding  there  may  be  on 
it  cue  or  more  indorsements  in  Ml,  subsequent  to  the  indorse- 
ment to  him,  without  his  producing  any  recd^pt  or  indorsement 
back  from  either'df  the  subsequent  indorsers,  whose  names  he 
may  strike  out  ornot  as  he  thinks  proper.  Ihigan  et  al  v. 
United  States,  3  Wheat  172— United  States  v.  Jacob  Bar- 
ker, I  Paine's  Rep.  156.  Possession  of  a  bill  by  the  payee 
which  he  had  indorsed  over,  is  evidence  that  he  has  paid  to 
the  person  who  had  a  right  to  call  upon  him,  though  it  is  not 
re-indorsed.  Lansdak  v.  Broum,  3  Wairii.  C.  C.  404 — Buz- 
xard  V.  Fkcknoe,  I  Stak.  R.  333 — Barbarin  v.  Danieb,  7 
Louisiana  Rep.  479. 

Veidict  for  the  plaintiff  and  judgment 
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The  United  States  v.  William  C.  Keek. 

The  courts  of  the  United  States  hare  power  to  grant  new  trials  m  criminal  cases 

as  well  in  those  cases  that  are  capital  as  in  others. 
Hfteie  is  no  oonstitational  inhibition  to  the  exercise  of  thii  power* 
An  instrament  may  be  set  out  in  an  indictment  according  to  its  l^^al  ^SEocL 
Bat  if  wor^?  are  used  as  descriptive  of  the  instrament,  though  they  might  haye 

been  omitted,  yet  being  stated,  must  be  proved. 
A  draft  signed  Joe.  Johnson  not  admissible  nnder  a  coont  stating  it  to  be  signed 

Joseph  Johnson,  president 
Bank  notes  alleged  to  be  inclosed  in  a  letter  stolen  from  the  mail,  need  not  be 

pcawed  by  a  person  who  has  seen  the  president  and  cashier  write. 
Any  one  who  deals  in  such  notes,  as  cashiers  of  banks,  Ac  msy  prove  their 

genuiness. 
The  proof  of  a  check  drown  on  the  Bank  of  the  United  States  and  dicolated  as 

money,  comes  imder  the  seme  role.  ' 
Where  the  jarj  have  omitted  to  find  on  one  of  the  comits,  the  Court  may  permit 

each  count  to  be  discontinued.  * 

In  such  a  case  the  verdict  cannot  be  amended,  as  in  a  case  of  special  verdict,  so  as 

to  enter  not  guilty  on  such  count 
The  Court  judic&Uy  know  that  the  al&nce  charged  in  the  difierent  counts,  is  the 

Mone,  varied  so  as  to  meet  the  piooC 
And  a  conTietian  on  any  one  of  the  counts,  will  be  a  bar  to  any  future  praseeitfion 

for  the  same  ofience. 
In  such  a  case  the  number  of  counts,  the  ofioice  being  the  same,  does  not  increase 

or  leswn  the  punishment 

This  case  was  argued  by  the  District  AttomeJ^/ 36*.  Stevensj 
and  Mr.  Egglestouy  for  the  United  States,  and  by  Mr.  Cush'^ 
ingy  Mr.  Dumont  and  Mr.  Switser,  for  the  defendant. 

OPINION  OP  THE  COURT. 

At  the  last  term  of  this  Court,  the  defendant  having  been 
previously  indicted  for  stealing  a  letter,  which  contained  a 
bank  note  and  a  draft,  from  the  mail,  he  being  post  master^ 
was  tried  and  found  guilty  by  the  jury,  of  the  second,  third, 
fourth  and  fifth  counts  in  the  indictment,  but  there  was  no 
finding  on  the  first  counk  .  And  a  motion  having  been  made 
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for  a  new  trial  and  to  set  aside  the  verdict,  for  irregularity,  at 
the  last  term,  it  was  contiaued  for  argument  to  the  preseat 
term. 

The  first  comit  in  the  indictment  charges  the  defendant  with 
stealing  from  the  mail  a  certain  letter  which  ^contained  two 
certain  bank  notes  of  great  value,  to  wit:  of  the  value  of 
twenty-five  dollars;  one  of  which  said  bank  notes  was  on  the 
Bank  of  the  United  States  for  the  sum  of  twenty  dollars,  pay- 
able at  the  ofiice  of  discount  and  deposit  in  Charleston,  bear- 
ing date  the  second  day  of  November,  eighteen  hundred  and 
thirty-four,  signed  by  Joseph  Johnson,  president,  and  num- 
bered in  figures  1689,  payable  to  A.  6.  Rose  or  order,  and 
marked  with  the  letter  D;  and  the  other  said  bank  note  was 
on  the  Limiberman's  Bank  of  Pennsylvania,  at  Warren,  for 
the  sum  of  five  dollars,  ftc'' 

l^e  second  count  charges  that  the  letter  <)ontained  **(me 
certain  bank  note  of  great  value,  to  wit,  of  the  value  of  five 
dollars,  which  said  bsuik  note  was  on  the  Lumberman's  bank 
of  Pennsylvania,  at  Warren,  for  the  sum  of  five  dollars,  &c." 
^  and  that  the  letter  also  contained  a  draft  drawn  by  Joseph 
Johnson  on  the  cashier  of  the  bank  of  the  United  States,  of 
great  value,  to  wit,  of  the  value  of  twenty  dollars,  &c" 

The  third  count  alleged  the  letter  contained  the  five  dollar 
note  as  above  described ;  and  also  a  draft  on  the  bank  of  the 
United  States  for  the  payment  of  money,  to  wit,  <<for  the  sum 
of  twenty  dollars,  &c." 

In  the  fourth  count  the  letter  is  stated  to  have  contained  the 

m 

above  described  note  of  five  dollars ;  and  also  a  draft  drawn 
by  Joseph  Johnson  on  the  cashier  of  the  bank  of  die  United 
States  of  great  value,  to  wit,  «  of  the  value  of  twenty  dol- 
lars, &c.** 

And  in  the  fifth  count  the  letter  is  alleged  to  have  contained 
the  above  five  dollar  note  and  also  a  draft  on  the  bank  of  the 
United  States  for  the  payment  of  money,  to  wit,  « for  the 
amount  of  twenty  dollars,  &c."      -  *" 
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The  diaft  given  in  eyidence  was  signed  by  Jos.  Johnson, 
president,  &c.,  and  drawn  on  tha  cai^er  of  the  bank  of  the 
United  States  £>r  twenty  dollars. 

The  opunsel  for  the. defendant  rest  their  motion  lor  a  new 
trial  principally  on  two  grounds. 

1.  The  variance  between  the  draft  described  in  the  indict- 
nienty  and  that  which  was  given  in  evidence. 

2.  That  the  draft  was  not  proved  to  be  genuine. 

And  they  insist  that  the  verdict  must  be  set  aside,  as^t  finds 
the  defendant  guilty  of  four  of  the  five  counts  in  the  indict- 
ment, omitting  the  first  count,  as  to  which  there  is  no  verdict 

This  case  has  been  elaborately  and  ably  argued,  and  its 
importance  daims  the  delibemte  consideration  of  the  court. 

Before  the  grounds  taken  by  the  defendant's  counsel  are 
examined,  it  may  not  be  improper  to  notice  an  objection  made 
by  the  district  attorney,  as  to  the  power  of  the  court  to  grant 
a  new  trial  in  this  case. 

This  objection  is  founded  pn  the  fifth  article  of  amendments 
to  the  constitution  of  the  United  States,  which  declares  that 
^  no  person  shall  be  subject,  for  the  same  ofience,  to  be  twice 
put  in  jeopardy  of  life  or  limb." 

It  may  be  remarked  that  the  offence  charged  in  the  indict- 
ment, though  in&mous  and  severely  punishable,  does  not  sub- 
ject the  defendant  to  the  loss  of  life  or  limb.  But  it  is  conten- 
ded that  if  this  clause  in  the  constitution  inhibits  the  exercise 
of  the  power  by  the  Court  to  grant  a  new  trial  in  a  capital 
case,  the  same  rule  should  apply  in  cases  of  less  criminality. 
That  if  a  new  trial  in  a  case  punishable  with  death,  put  the 
defendant  in  jeopardy  a  second  time  within  the  meaning  of 
the  constitution,  it  may  well  be  doubted  whether  the  Court 
should  gmnt  a  new  trial  in  nusdemeanors  or  felonies  which  are 
not  punished  capitally. 

The  authority  referred  to  in  the  case  of  7!/^  United  Sieves 

V.  Oilbert  ttal.fi  Sum,  37,  is  entitled  to  very  great  respect 

The  very  learned  and/epodnent  Judge  who  presided  on  that 

occasion,  gave  an  elaborate  and  able  opinion,  that  the  above 
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article  prohibited  the  Court  from  granting  a  new  trial  in  a  cap- 
ital case. 

The  principle  involved  in  that  dedsion  is  of  great  impor- 
tance, and  if  it  were  likely  to  be  brought  before  die  Supreme 
Court,  we  should  decline  giving  any  intimation  of  an  opinion 
on  the  subject  But  as  the  question  has  been  sxgwd^  although 
it  is  not  necessary  to  the  decision  of  the  motion  before  us^  we 
will  concisely  state  our  views  in  regard  to  it 

In  ]^gland  it  seems  to  be  settled  that  in  case  of  felony  or 
treason,  no  new  trial  can  be  granted;  but  if  the  conviction 
appear  to  the  judge  to  be  improper,  he  may  respite  the  execu- 
tion, to  enable  the  defendant  to  apply  for  a  pardon.  1  Chitt 
Or.  L.  532.  6  Tenn.  Rep.  625,  638.  13  East  416  note  C. 
4  Black.  Com.  375,  6.  But  in  all  cases  of  misdemeanor  after 
a  conviction,  new  trials  may  be  granted. 

In  4  Black.  Comm.  335,  it  is  laid  down  as  a  <<univei8al  max- 
im of  the  common  law  of  England,  that  no  man  is  to  be 
brought  in  jeopardy  of  his  life  piore.  than  once  for  the  same 
offence." 

The  author  is  treating  of  the  plea  of  autre  finU  acquit^  or 
a  former  acquittal;  and  the  same  principle  applies  on  the  plea 
of  autre  foits  convict^  or  a  former  conviction.  And  there  can 
be  no  doubt  that  these  pleas,  as  stated  in  2  Hawk.  P.  C.  Ch. 
35,  Sec.  1.  are  founded  on  the  maxim,  that  no  man  can  be 
tried  twice  for  the  same  offence. 

Some  contrariety  of  opinion  seems  to  have  been  entertained, 
whether  the  verdict  of  the  jury  without  the  judgment  of  the 
Court  would  sustain  these  pleas. 

Mr.  Chitty,  in  Chitt.  Cr.  L.  372,  says,  <<as  to  the  sufficiency 
of  the  discharge  which  may  be  thus  pleaded,  it  must  be  a  legal 
acquittal  by  judgment  upon  trial,  either  by  verdict  of  a  petty 
jury  or  by  batde.''  <<If  the  special  verdict  be  found  by  the 
pettit  jury  and  judgment  be  given  by  the  court,  <  that  he  go 
thereof  without  day,'  this  will  amount  to  a  su^dent  ac- 
quittal.'' r 
And  Mr.  Justice  Washington,  in  the  case  of  The  United 
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Siaieg  v.  Haskilly  4  Wash.  Cir.  R.  408,  considered  the  judg- 
ment of  the  court  necessary  to  a  conviction.  The  same  rule 
is  laid  down  in  2  Hales  P.  C.  243, 246,  and  in  Bum.  J.  indict- 
ment 11. 

It  would  seem  to  be  clear,  if  the  judgment  of  the  court  be 
necessary  to  an  acquittal,  it  must  be  equally  necessary  in  a 
conTiction. 

Mi.  Justice  Blackstone  in  his  Conunentaries,  4  vol.  336, 
says,  <<the  plea  of  autre  faits  convict,  or  a  former  convJKion 
of  the  same  identical  crime,  though  no  judgment  was  ever 
given,  or  perhaps  ever  will  be,  is  a  good  plea  in  bar  to  an  in- 
dictment. 4'i^d  that  the  verdict  of  acquittal  without  judgment 
of  the  court,  is  also  a  bar." 

But  this  general  remark  must  be  subject  to  some  qualifica- 
tion. If  the  court  have  not  jurisdiction  or  the  indictment  be 
defective,  the  defendant  though  acquitted  or  found  guilty  by 
the  jury,  may  be  again  tried  for  the  same  offence. 

That  the  maxim  of  the  common  law  which  secures  an  in-  [ 
dividual  against  being  placed  in  jeopardy  a  second  time  for 
the  same  offence,  is  the  foundation  of  these  pleas,  is  readily 
admitted;  but  it  is  not  equally  obvious  that  in  cases  of  fel-  , 
ony,  new  trials  have  been  refused,  in  England,  on  the  same 
ground.  ^ 

The  maxim  was  so  strongly  recommended  by  the  principles 
of  justice  that  no  intelligent  people  could  resist  it.  It  was  &- 
vorable  to  life  and  liberty,  and  was  adopted  as  a  protection 
to  the  subject.  But  if  it  operated  to  prevent  new  trials  in 
capital  cases  from  being  granted,  it  is  singular  that  in  some 
case  it  has  not  been  adverted  to  as  having  this  effect 

The  note  of  East,  in  his  13  yol.  416,  states  «'in  capital  cases 
at  the  assizes,  if  a  conviction  take  place  on  insufficient  evi- 
dence, the  conunon  course  is  to  apply  to  the  crown  for  a  par- 
don &c;  but  I  am  not  aware  of  a  new  trial  being  granted  in 
any  instance  in  a  capital  case:  and  upon  the  debate  of  all  the 
yokges  in  Mai^aret  Tinkler's  case,  in  1781,  it  seemed  to  be 
ooosidcrad  that  it  could  not  be.''    And  there  axe  numerous 
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authorities  which  show  that  an  inferior  jurisdiction  camiot 
grant  a  new  trial  on  the  merits,  but  only  for  an  irregularity. 

Now  the  rule  not  to  grant  new  trials  in  capital  cases  may 
have  been  recommended  by  a  policy  to  invoke  -the  Royal 
clemency,  rather  than  to  give  a  second  trial,  where  the  evi- 
dence did  not  warrant  the  conviction.  This  would  seem  to 
be  a  more  reasonable  supposition,  in  the  absence  of  fiMsts, 
than  that  the  rule,  which  operates  against  the  life  of  the 
subject,  should  be  founded  on  a  maxim  intended  for  his 
protection. 

The  constitution  has  adopted  substantially  this  maxim  of 
the  common  law.  And  it  is  argued  that,  with  tly  ma:i^,  its 
settled  construction  was  also  adopted.  If  this  were  admitted, 
it  would  still  be  necessary  to  show  that  the  maxim  had  been 
so  construed  as  to  prohibit  a  new  trial  in  a  capital  case.  A 
construction  of  the  maxim  drawn  from  inference,  and  which, 
at  least,  must  be  somewhat  doubtful,  can  afford  but  little  aid 
to  a  correct  understanding  of  the  constitution. 

It  was  formerly  held  in  England  that  in  a  capital  case  the 
jury  could  not  be  discharged ;  and  if  dischaiqged  the  defend- 
ant could  not  be  again  tried.  3  Inst.  110.  Foster's  C.  L.  28. 
^  But  this  law  has  been  relaxed^  and  it  is  now  settled,  both 
here  and  in  England,  that  ffi  case  of  absolute  necessity,  even 
in  a  capital  trial,  a  jury  may  be  discharged  and  another  im- 
pannelled  to  try  the  defendant  1  Chitt  Cr.  L.  699.  2  Leach, 
620.  4  Taunt.  309.  3  Camp.  207.  6  Sergt.  &  R.  577.  18  John. 
Rep.  187.  9  Wheat  579. 

Where  the  Court  had  no  jurisdiction,  the  indictment  was 
defective,  or  there  was  a  mistrial,  courts  always  exercised  the 
power  to  discharge  the  jury,  or  set  aside  the  verdict ;  and  this 
was  considered  no  bar  to  a  second  trial.  But  under  no  other 
circumstances  in  capital  cases,  it  is  insi^d,  can  a  verdict  of 
guilty  be  s^  aside  and  a  new  trial  granted  i  as  another  trial 
would  put  the  defendant  in  jeopardy  a  second  tone  for  the 
same  offence.   '  - 

Except  in  4he  casp  of  the  United  States  v.  Oitbert  et  oL 
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this  position  is  not  sustained;  and  there  are  several  decisions 
to  the  contrary. 

No  case  is  cited  where  the  verdict  of  guilty  having  been    , 
set  aside^pn  motion  of  the  defendant,  it  has  been  held  to  bar 
another  trial. 

The  position  is  not  contested  but  fully  admitted,  that  where 
the  court  have  jurisdiction,  the  indictment  being  good  and  a 
legal  jury  empannelled,  the  defendant  has  a  right  to  claim  a  { 
verdict;  and  if  the  jury  be  discharged  unnecessarily,  ha  must  ^ 
stand  acquitted.    But  still  this  does  not  meet  the  question 
under  consideration. 

The  question  is  whether  on  motion  of  the  defendant,  the 
verdict  of  guilty  may  not  be  set  aside  and  a  new  trial  awarded. 

In  1  Chitt  Cr.  L.  630,  it  is  laid  down  that,  in  order  to  let 
the  prisoner  into  a  ground  of  defence  which  he  could  not  other- 
wise have  taken,  by  his  consent  the  jtiry  may  be  discharged, 
and  that  thi3  does  not  bar  another  trial.  Foster  Cr.  L.  31. 
But,  say»  Mr.  Chitty,  it  does  not  seem  without  such  consent, 
the  prosecutor  has  any  right  to  bring  the  defendant  twice  into 
peril  oi  his  Ufe.  Foster  31.  2  Strange,  984.  Com.  Dig. 
Indictment  M.  And  in  Hawk.  2  B.  ^h.  47,  sec.  1,  it  is  said, 
<<  that  it  seems  to  have  been  anciently  an  uncontro  verted  rule, 
and  hath  been  allowed,  even  by  those  of  a  contrary  opinion, 
to  have  been  the  general  tradition  of  the  law,  that  a  jury 
sworn  and  charged  in  a  capital  case  cannot  be  discharged, 
without  the  prisoner's  consent,  till  they  have  given  a  verdict. 
And  notwithstanding  some  authorities  to  the  contrary  in  the 
reign  of  Charles  II,  this  hath  been  holden  for  clear  law  since 
the  revolution.'* 

And  again  in  sec  22,  of  the  same  chapter,  ^  However,  it  is 
settled,  that  the  Court  cannot  set  aside  a  verdict  which  acquits 
a  defendant  of  a  prosecution  properly  criminal,  as  it  seems 
they  may  a  verdict  that  convicts  him,  for  having  been  given 
contrary  to  evidence,  and  the  directions  of  the  judge.''  Coke 
14.     1  Keble,  546.    ST  Hale,  310.    4  Bl.  Comm.  354. 


436  INDIANA, 


Tlie  Uniled  StetM  v.  William  C.  Kaen. 


If  the  jury  be  discharged,  without  the  consent  of  the  pris- 
oner, in  a  case  where  they  can  be  legally  dischai^ed  only  with 
his  consent,  he  cannot  again  be  put  upon  his  triaL  It  is  pre- 
sumed this  will  not  be  controverted.  And  if  it  be  «jtn^ttfil 
it  shows  that  the  assent  of  ihs  prisoner  to  a  proceeding  de- 
signed for  his  benefit,  takes  firom  him  the  right,  as  it  mani- 
festly should  do,  of  setting  up  such  proceeding  in  bar  of 
another  trial  If  he  was  in  jeopardy  by  the  first  verdict,  by 
his  -aonsent  that  verdict  is  set  aside  and  annulled:  and  fi>r 
every  legal  objection  the  verdict  and  the  proceedings  whioh 
led  to  it,  are  as  though  they  never  had  beeiL 

If  there  be  a  right  in  the  Court  to  grant  a  new  tnal  in  a 
capital  case,  it  is  insisted^  the  same  power  may  set  aside  a 
verdict  of  acquittal  and  order  a  new  triaL  This  does  not,  by 
any  means  follow. 

In  the  first  place  the  new  trial  is  granted,  at  the  instance  of 
the  prisoner  and  for  his  benefit  It  may  be  admitted  that  the 
new  trial  could  only  be  granted  with  Ifce  assent  oC  the  pris* 
oner.  But  a  new  trial  after  a  verdict  of  acquittal,  in  a  capital 
case,  would  be  against  the  consent  and  the  lifei^f  the  prisoner. 

This  would  not  only  violate  the  humane  policy  of  the  law 
in  criminal  cases,  but  it  would  be  against  its  settled  principles. 
In  the  language  of  Hawkins,  above  cited,  **itis  settled  that 
the  Court  cannot  set  aside  a  verdict  which  acquits  the  defen- 
dant." 

In  cases  of  misdemeanor,  it  is  admitted  that  both  in  tibis 
country  and  in  England  new  trials  may  be  granted.  And  is 
there  ^nj  instance  since  the  days  of  Charles  the  second  where 
a  verdict  of  acquittal  has  been  set  aside  and  granted  on  the 
merits.  If  this  rule  be  so  geneitd,  in  this  country,  as  to  ad- 
mit of  no  single  exception,  where  is  the  danger  of  exercising 
the  same  power  by  the  Court  in  cases  punished  capitally. 

It  surely  does  not  follow  that  if  the  Court  may  grant  a  new 
trial,  in  a  capital  case,  with  the  assent  and  on  motion  of  the 
prisoner,  on  a  verdict  of  guilty,  that  they  may  do  the  same 
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thing  on  a  verdict  of  acquittal,  and  against  the  consent  and 
remonstrance  of  the  defendant.  And  yet,  if  I  understand 
the  argument,  it  amounts  to  this  and  nothing  more. 

In  the  case  of  the  United  States  ▼.  Fries j  3  Dall.  515,  the 
Court  asserted  the  power  to*  grant  a  new  trial  in  a  capital 
case.  And  this  has  been  done  generally  in  the  state  courts. 
17  Mass.  515.  1  Leigh,  598.  1  Blackford,  395.  In  Kentucky 
new  trials  are  often  granted  in  capital  cases.  They  are  not 
reported,  as  such  trials  take  place  in  the  Circuit  Court,  ^d  the 
right  in  the  Court  to  set  aside  a  verdict  of  guilty,  seems  never 
to  have  been  doubted.    And  indeed  this  may  be  said  of  Ohio. 

In  the  case  of  the  People  v.  Thomas  Comstocky  8  CoweD, 
549,  the  Court  decided  that  where  the  jury  had  acquitted  the ' 
defendant,  there  could  be  no  new  trial  This  is  in  conformity  ? 
with  the  decisions  in  England,  and  also  in  this  country.  And 
in  their  opinion  the  Court  refer  to  some  of  the  decisions  above 
cited,  which  show  that  a  new  tristl  cannot  be  granted  in  Eng- 
land, on  a  conviction  for  felony. 

In  5  Cowen,  39^  the  Court  decided  that  the  Court  of  Oyer 
and  Terminer  had  power  in  a  criminal  case  to  grant  a  new 
trial.  The  question  was,  whether,  it  being  an  inferior  court, 
it  could  give  a  new  trial,  except  for  some  irregularity.  And 
the  Court  refer  to  the  rule  in  England,  not  to  grant  new  trials 
in  cases  of  felony.  They  say, « the  policy  in  respect  to  new 
trials  in  criminal  cases  which  the  English  courts  have  pur- 
sued  has  never  been  countenanced  by  our  courts,  and  would 
never  be  tolerated  by  our  people."  From  this  the  Supreme 
Court  of  New  York  seem  to  think  the  rule  in  England,  as  to 
new  trials,  is  founded  on  policy. 

The  provision  in  the  constitution  that «  no  person  shall  be 
subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy  of 
life  or  limb,"  was  designed,  as  the  language  clearly  imports, 
for  the  security  of  the  citizen.  It  was  intended  to  shield  him 
against  oppression  and  injustice. 

In  the  case  of  the  People  v.  Ooodwiny  18  John.  187,  the 
Court  inclined  to  ihmk  that  this  provision  was  obligatory  on 
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the  State  courts.   We  think  otherwise.    It  applies  to  the  fede- 
ral courts,  and  to  the  federal  courts  only. 

The  federal  constitution  organized  a  oew  goTemment,  dis- 
tinct from  the  state  govemmeiits;  vesting  the  foimer  with  cer- 
tain powers  and  imposing  ceHain  restrictions  on  the  latter. 
From  this  it  is  clear  that  the  general  {Hrovisions  in  the  federal 
constitution  can  apply  only  to  the  gov«nment  of  the  CJniMi. 
Where,  in  the  constitution,  restrictions  are  imposed  on  the 
state^  or  a  principle  is  adopted  which  is  intended  to  operate 
upon  them,  the  language  is  specific. 

On  general  principles,  it  would  seem  if  Ae  Court  in  the  ex- 
ercise of  their  judgment,  may  set  aside  a  verdict,  where  the 
indictment  is  defective  or  a  mis-trial*  is  had,  they  may,  on  Ae 
same  principle,  set  aside  the  verdict  of  guilty  where  the  evi- 
dence is  insufficient  to  convict  It  is  laid  down  in  all  the  aih 
thorities,  that  if  the  Court  have  not  jurisdiction,  the  indictment 
be  defective,  or  the  jury  have  not  been  legally  summoned,  the 
defendant,  though  tried,  cannot  be  considered  as  havmg  been 
in  jeopardy;  and  why  should  he  be  considered  as  having  been 
in  jeopardy,  where  the  verdict  is  set  aside  for  the  insuffici^icy 
of  the  evidence. 

The  jury  judge  of  the  facts  and  apply  to  them  the  law  as 
laid  down  by  the  Court ;  and  if  they,  in  their  verdict  of  guilty 
pervert  the  facts  and  misapply  the  law,  why  should  not  their 
verdict  be  set  aside.  This  may  be  done,  it  is  admitted,  when 
the  offence  is  not  punished  capitally,  but  why  may  it  not  be 
done  in  capital  cases.  One  would  suppose  that  the  severity 
of  the  punishment,  instead  of  abridging  the  rights  of  the  pris- 
oner should  rather  enlarge  them. 

The  Court  must  sanction  the  finding  of  tt^e  jury  by  passing 
sentence  of  death  on  the  prisoner;  and  how  can  they  do  this 
Vhen  they  conscientiously  know  that  neither  (he  faults  nor  Ae 
law  warrant  his  conviction. 

In  favor  of  life,  presumptions  arise  which  seem  to  relax,  and 
in  fact  do  sometimes  relax  the  rigor  of  the  law.  But  in  the 
construction  of  tbe  constitution  oonlended  for,  this  maxim  is 


MAT  TERM,  1839.  499 


naUaMiBtatMo.WiUkyBC.KMii. 


levarsed.  The  piisoiiei  is  ibimd  guilty  by  die  jury,  and, 
whether  right  or  wrong  he  must  stand  convieted  He  claims, 
under  the  constitution,  a  fair  and  an  impartial  trial,  and  he 
shows  gross  prejudices  against  him  by  the  jury,  who  have 
oonvicted  him  on  testimony  nbolly  insufficient;  but  he  is  an- 
swered that  the  constitution  jftciectB  him  from  being  put  in 
jeapardy  a  second  time  £(>r  the  same  offence,  and  that  a  new 
trial  would  Tiolate  this  provisiim.  In  other  woods,  the  con- 
stitution guarantees  to  him  the  right  of  being  hung,  to  protect 
him  from  the  danger  of  a  second  triaL  Whatever  may  be 
said  theoretically  of  tUs  constittrtional  protection,  practically, 
the  subject  of  it  can  have  no  very  strong  reason  to  appre- 
ciate it 

C<Miceivi]ig  as  we  do  Aat  tiie  constitutioii  interposes  no  ob- 
l^ction  to  the  ezereiae  of  Ibe  power  of  the  Coivt  to  grant  a 
new  trial  in  a  capital  case,  the  reason  deduced  from  the  rule 
asserted,  must  £stll  with  the  rule  iBeK  And  we  will  now  ex- 
amine the  points  on  which  the  motion  fiir  a  new  trial  is 
founded. 

And  first  as  to  the  variance  betwe^i  the  draft  and  the  in- 
dictment. 

This  is  not  an  indictment  forthe  forgery  of  this  draft.  The 
draft  is  rattier  an  incident  which  flnhaniws  the  pumshment, 
than  the  foundation  of  the  prosecution.  The  felonious  ab- 
straction of  the  letter  is  the  principal  offence ;  though  to  sus- 
tain the  indictment  the  draft  must  be  proved  as  well  as  the 
letter. 

And  the  question  here  arises  whether  this  draft  was  admis- 
siUfi  imder  the  indictment  In  the  third  and  fifth  counts  this 
instrument  is  described  as  a  draft  on  the  bank  of  the  United 
States  for  the  payment  of  money,  to  wit,  <<  for  the  sum  of 
twenty  dollars.'^ 

Is  ttiis  a  sufficient  description  of  the  draft.  We  think  it  is, 
and  if  the  draft  given  in  evidence  substantially  answered  this 
description,  we  think  it  was  rightfully  admitted  to  go  to  the 
jury. 
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But  it  is  objected  that  the  draft  was  drawn  on  the  caabier 
of  the  bank  of  the  United  States,  and  not  as  alleged  in  these 
counts,  on  the  bank  of  the  United  States. 

The  court  do  not  perceive  the  force  of  this  objection. 

A  corporation  must  act  through  its  officers ;  it  can  act  in  no 
oAer  manner.  The  cashier  of  a  bank  is  its  agent,  and  when 
adraft  is  drawn,  on  the  cashier  of  a  bank,  in  effect  as  well  as 
in  terms,  it  is  drawn  on  the  bank. 

In  the  third  and  fifth  counts  the  draft  is  not  set  forth  wo- 
cording  to  its  tenor,  but  according  to  its  effect;  and  we  think 
it  was  clearly  admissible  in  evidence,  under  the  above  counts. 
And  here  the  court  might  rest  this  part  of  the  case.  K  the 
jury  have  applied  the  draft  to  the  second  and  fourth  counts, 
improperly,  can  such  application  prejudice  the  defendant  Is 
his  punishment  increased,  by  a  conviction  on  these  counts. 
The  court  see  and  know  that  the  offence  charged  in  the  four 
counts,  on  which  the  jury  Ifeive  found,  is  the  same,  but  varied 
to  meet  the  proof.  There  can  be  but  one  punishment,  and 
that  is  neither  enhanced  nor  lessened  by  the  number  of  counts 
on  which  the  defendant  is  found  guilty. 

I  confess  I  entertain  strong  doubts  whether  the  draft  is  ad- 
missible under  the  second  and  fourth  counts  in  the  indict- 
ment In  these  counts  it  is  alleged  to  have  been  drawn  by 
Joseph  Johnson,  and  the  draft  given  in  evidence  was  signed 
by  Jos.  Johnson,  president 

It  was  unnecessary  to  allege  by  whom  the  draft  was  drawn, 
as  the  court  have  already  stated,  but  having  made  the  allega- 
tion, it  cannot  be  disregarded. 

It  is  ingeniously  argued  that  the  indictment  does  not  state 
the  name  of  Joseph  Johnson,  by  way  of  description,  but  as  a 
feet,  and  that  under  this  averment,  the  proof  of  the  feet  that 
Joseph  Johnson  did  sign  the  draft  is  admissible.  That  the 
draft  is  set  out  according  to  its  legal  effect,  which  effefet  is 
shown  by  proving  that  Jos.  Johnson  is  the  same  as  Joseph 
Johnson. 

How  is  this  rule  to  be  limited.    If  there  be  no  other  limits- 
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tion  than  proof  of  the  Act,  the  prosecution  may  ayer  the  draft 
was  signed  by  David  JcAnson,  aud  sustain  the  ayeiment  by 
giving  a  draft  in  evidence  signed  by  Joseph  Johnson,  acconw 
panied  with  proo^  that  it  was  in  &ct,  signed  by  David  John> 
son.  This  will  bardty  be  oontendedi  aikl  yet  if  the  rule  exist, 
how  can  it  stop  short  of  this. 

Jos.  may  mean  Joseph,  Josephus,  Joshua  or  some  other 
christian  name.  There  is,  at  least,  some  degree  of  uncertain- 
ty as  to  the  name,  and  this  must  be  explained  by  the  evidence! 
And  this  evidence  is  to  be  beard  under  the  averment  of  the 
&ct  that  the  draft  was,  signed  by  Joseph  Johnscm — ^uot  that 
Joseph  Johnson  signed  it  by  the  name  of  Jos.  Johnson. 

This  latter  allegation  would  have  avoided  any  variance. 

Would  this  variaaoe  have  been  fiital  ina  civil  action  on  the 
<}raft.  In  Chitty's  Pleadings,  307,  it  is  kid  down  <<  if  a  con- 
tract be  described  according  to  its  legal  efEect,  it  will,  in  gen- 
eral be  sufficient,  though  it  may  vary  from  the  precise  words 
of  the  contract ;  but  a  variance,  however  small  in  setting  out 
the  name,  &c,  in  a  bill  or  note  jb  fittal ;  and  therefore  whero  a 
note  given  by  the  ntoae  of  l%irtliff  and  others,  was  described 
in  the  declaration  as  made  by  Shutliff  and  others,  the  plaintiff 
was  non-suited.'' 

In  the  third  and  iGfth  counts  this  draft  is  described  according 
to  its  legal  effect  It  is  ropresented  to  be  a  draft  on  the  bank 
of  the  United  States,  for  the  payment  of  money,  to  wit,  the 
sum  of  twenty  dollars.  But,  how  isthe  legal  effect  of  a  name 
to  be  given.  The  rule  is  sensible  and  of  daily  application  to 
instruments,  but  can  it  apply  to  names.  What  is  meant  by 
the  legal  effect  of  a  naMDe. 

The  draft  is  alleged  to  have  been  drawn  by  Joseph  John- 
son ;  but  on  its  face  Jos.  Johnson  appears  to  be  the  drawer. 
Now  it  is  admitted  that  if  the  draft  had  been  thus  set  out  by 
way  of  description,  the  variance  would  be  fatal.  But  can  the 
name  be  used  for  any  other  purpose  than  that  of  description. 
A  description  of  the  person  of  the  drawer. 

The  legal  efEect  of  an  instrument  may  be  stated  without 
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using  the  words  found  upon  the  &ce  of  the  instrument,  fiat 
can  a  name  be  so  stated.  Some  abbreviations  in  words,  whkh 
do  not  change  their  import  and  cannot  mislead,  may  be  ad- 
mitted, fiut  where  any  uncertainty  arises  in  a  name  or  a  word, 
which  is  material,  that  uncertainty  must  be  rendered  certain 
by  suitable  averments.  These  lay  the  foundation  for  the 
proof,  and  give  notice  to  the  party  interested. 

1  am  inclined  to  think  that  the  draft  was  not  so  set  out  in 
the  second  and  fourth  counts  as  to  make  it  admissible  as  evi- 
dence. But  as  before  remarked,  a  verdict  of  goiity  on  these 
counts,  does  not  prejudice  the  defendant,  and  cannot  afford 
any  ground  for  a  new  trial 

We  come  now  to  consider  the  second  reason  for  a  new  trial, 
that  the  draft  was  not  proved  to  be  genuine. 

It  is  admitted  that  some  two  or  three  of  the  witnesses,  who 
were  acquainted  with  this  description  of  paper,  considered  the 
draft  as  genuine,  and  of  the  value  which  it  purported  to  be 
upon  its  face.  But  it  seems  they  had  never  seen  Johnson 
write,  nor  had  they  corresponded  with  him.  And  it  is  insist- 
ed, therefore,  that  they  were  not  competent  to  prove  the  gen- 
uineness of  the  draft. 

Bank  notes  which  circulate  as  money  may  be  proved  to  be 
genuipe,  by  persons  who  have  experience  and  skill  as  to  such 
notes.  The  cashiers  of  banks,  or  those  who  deal  extensively 
in  bank  notes  are  often  called  to  prove  them.  But  it  is  ad- 
mitted that  a  private  instrument  must  be  proved  by  some  one 
who  has  a  knowledge  of  the  hand  writiag  of  the  party,  by 
correspondence  or  by  having  seen  him  write.  And  it  is  con- 
tended that  this  draft  comes  under  this  rule. 

If  the  draft  be  not  technically  a  bank  note,  it  possesses  a 
great  many  of  the  characteristics  of  a  bank  note. 

It  was  payable  by  the  bank  and  circulated  as  money.  And 
no  one  can  doubt,  that  the  Bank  of  the  United  States  having 
authorized  such  drafts  to  be  drawn,  was  legally  bound  to  re- 
deem them. 

If  the  character  of  the  draft  be  not  identical  with  that  of  a 
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bank  note,  it  at  least  comes  within  the  same  rule  of  evidence, 
as  to  proving  it  to  be  genuine.  But  it  is  not  necessary  to 
prove  a  bank  note  or  draft  stolen  from  a  letter,  under  the  post 
office  law,  with  the  same  degree  of  particularity  as  if  either 
were  charged  to  have  been  altered  or  forged. 

In  most  prosecutions  of  this  kind,  the  notes  or  drafts  are 
never  recovered,  and  the  only  evidence  of  their  genuineness 
is  the  opinion  of  the  person  who  enclosed  them.  And  all  that 
has  been  reqxured  in  a  case  where  the  bank  notes  have  not 
been  recovered,  was  proof  that  ihey  were  issued  by  banks  re- 
puted to  be  good,  that  the  notes  appeared  to  be  genuine. 
Proof  of  the  signature  of  the  President  or  Cashier  in  such  a 
case,  has  never,  it  is  believed,  been  required.  Indeed,  if  this 
proof  were  held  to  be  necessary,  under  such  circumstances,  a 
4)onviction  would  be  impossible. 

The  five  dollar  note  on  the  Lumberman's  Bank  enclosed  in 
the  letter  with  the  draft,  was  not  produced  at  the  trial,  nor  was 
it  shown  to  be  in  the  power  of  the*  prosecution  to  produce  it. 
And  yet  it  was  sufficiently  proved,  if  the  person  who  enclosed 
it  was  able  to  state  that  the  note  was  fair  upon  its  fiLce,  appear- 
ed to  be  genuine,  and  passed  as  a  note  of  value. 

In  the  case  of  the  King  v.  Ellenf  Russ.  and  Ryland  188,  a 
very  late  authority,  it  was  laid  down  in  a  case  similar  to  the 
one  under  consideration,  that  ^where  the  letter  embezzled  was 
described  as  containing  several  notes,  it  was  held  sufficient  to 
prove  that  it  contained  any  one  of  them,  the  allegation  not  be- 
ing descriptive  of  the  letter,  but  of  the  offence.  And  that  it 
was  not  necessary  to  prove  the  execution  of  the  instruments, 
which  the  letter  is  proved  to  contain." 

A  bank  note,  draft,  or  other  article  of  value  stated  with  a 
letter,  need  not  be  described  or  proved  with  greater  certainty 
than  in  a  case  of  common  larceny.  The  article  enclosed  must 
be  named  in  the  statute,  and  it  must  be  proved  to  be  what  it 
iB  represented  to  be  in  the  indictment  But  more  than  this  is 
not  required. 


444  INDIANA, 


Tbe  United  0C«tM  «.  Willbm  O.  Keen. 


The  aUeged  defectiveness  of  the  verdict  remains  to  be  coo- 
sideied. 

On  four  of  the  cotmts  the  jmy  hare  found  the  defendant 
guilty;  on  one  of  them  there  is  no  finding;  and  this  it  is  con- 
tended renders  the  verdict  so  defective  as  not  to  admit  of  a 
judgment  upon  it  If  this  position  be  sustainable  the  verdict 
must  be  set  aside,  and  a  venire  de  novo  awarded. 

Where  a  special  verdict  finds  only  apart  of  the  fiictSyiviiich 
constitute  the  offence  charged,  it  it  clearly  defective,  and  no 
judgment  can  be  entered.  As  if  in  this  case  the  jury  had 
found  the  defendant  guilty  of  purloining  firom  the  mail  a  letter, 
no  judgment  could  have  been  entered,  for  he  is  chained  in  the 
indictment,  with  stealing  a  letter  which  contained  a  bank  note 
and  a  draft. 

If  these  offences  are  charged  in  the  indictment  and  the  spe* 
cial  verdict  state  evidence  which  only  applies  to  two  of  tfaem^ 
the  court  may  adjudge  the  defendant  guilty  of  the  two  offen- 
ces noticed,  and  enter  an  acquittal  as  to  the  residue.  2  Strange, 
842.  And  this  is  relied  on  as  an  authority  in  the  present 
case,  to  give  judgment  on  the  four  counts  embraced  by  the 
verdict,  and  direct  not  guilty  to  be  entered  on  the  first  count. 

The  suggestion  is  not  without  some  force,  that  filnding  the 
defendant  guilty  on  the  four  counts,  implies  strongly  that  he 
is  not  guilty  on  the  other  count 

In  this  view  however,  the  question  is  not  clear  of  difficulty. 
The  finding  of  the  jury  is  not  special  as  to  the  fects,  but,  it  may 
be  said  to  be  partial  as  it  does  not  include  all  the  counts.  And 
there  is  no  precedent  in  such  a  case,  for  amending  the  verdict. 

The  finding  is  full  on  the  four  counts,  but  it  is  admitted  that 
the  first  count,  on  which  there  is  no  finding  must  be  disposed 
of;  and  if  this  cannot  be  done  by  the  entry  of  not  guilty  as 
above  suggested,  or  by  a  discontinuance,  the  verdict  must  be 
set  aside. 

What  injury  or  inconvenience  can  result  to  the  defendant 
firom  the  discontinuance  of  this  count 
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The  objectkm  is  urged  that  if  discontinued,  he  will  be  liable 
to  be  again  charged  for  the  same  offence.  But  suppose  a  new 
trial  shall  be  awarded,  as  desired  by  the  defendant's  counsel, 
will  he  not  be  liable  to  be  tried  on  the  same  count.  The  con- 
dition of  the  defendant,  then,  could  not  be  made  worse  by  the 
discontinuance,  but  would  be  n^e  better,  by  a  postponement 
and  an  almost  certain  abandonment  of  the  charge.  Indeed, 
no  doubt  is  entertained  by  the  court,  that  a  conviction  on 
either  of  the  other  counts  would  be  a  bar  to  any  subsequent 
prosecution,  for  the  offence,  as  charged  in  the  first  count  The 
offence  alleged  in  the  first  count,  is  substantially  the  same  as 
is  set  forth  in  each  of  the  other  counts.  The  variations  are 
not  such  as  to  prevent  a  conviction  on  any  one  of  the  counts, 
from  being  a  bar  to  the  offence  as  charged  in  all  the  other 
90unts. 

But  the  defendant's  counsel  insist  that  he  is  entitled  to  a 
trial  on  the  first  count  If  a  new  trial  were  granted,  could 
not  the  prosecutor  abandon  tbe4rst  count  ?  This  will  hardly 
be  disputed.  Such  an  abandcmment  does  not  operate  as  a 
pardon,  but  is  a  reUnquishm^it  of  the  prosecution,  which  im- 
plies an  admission  that  it  could  not  be  sustained. 

But  the  power  to  discontinue  this  count  under  the  sanction 
of  tlie  eourt  is  denied.  And  the  case  of  the  State  v.  Davis, 
lately  decided  by  the  Supreme  Court  of  this  state,  is  referred 
to  as  having  some  bearing  on  the  question.  In  that  case  the 
ooort  decided,  and  very  properly,  that  it  was  not  .error  in  the « 
Circuit  Coi^  to  refuse  leave  to  the  prosecuting  attorney  to 
enter  a  nolle  prastqui  after  the  evidence  had  been  heard  on 
the  indictmeot  The  writ  of  error  was  prosecuted  to  reverse 
a  judgment  of  acquittal,  and'^the  court  decided  the  judgment 
could  not  be  rev^rsed. 

It  is  urged  as  a  conclusive  objection  to  the  discontinuance, 
that  a  nolh  prosequi  after  the  jury  are  sworn  in  a  civil  case  is 
a  retraxit  f  and  that  a  prosecutor  cannot  enter  a  retraxit  in  a 
felony. 

"jQie  efieet  of  an  entry  of  a  nolle  prosequi  in  a  civil  case 
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does  not  seem  to  have  been  well  settled  in  the  books  formerly. 
In  some  cases  it  was  held  to  be  a  retraxit y  which  would  bar 
a  future  suit;  but  in  other  cases  it  was  considered  a  mere 
agreement  to  abandon  the  further  prosecution  of  the  particu- 
lar action  or  count  to  which  it  was  applied  ;.and  this  seems  to 
be  the  established  modem  doctrine  on  the  subject  Such  a 
discontinuance,  then,  constitutes  no  bar  to  a  subsequent  suit, 
in  a  civil  case. 

In  the  case  of  Minor  et  aL  v.  7%e  Mechanics  Bank  qf 
^lexandHoy  1  Peters,  62,  this  doctrine  is  fully  considered  as 
applied  to  civil  cases. 

The  plaintiff  in  that  case  brought  an  action  against  Minor 
the  cashier  and  his  four  securities,  in  a  bond  for  the  feiithful 
discharge  of  his  duties  as  cashier.  They  severed  m  their 
pleadings,  and  a  judgment  was  obtained  against  the  fom^ 
securities  before  Minor  pleaded.  And  on  filing  his  pleas,  the 
plaintiff  discontinued  the  suit  as  to  him,  and  the  judgment  re- 
mainecl  against  the  four  sureties. 

The  bond  being  joint  and  several,  the  plaintiff  could  have 
sued  one  or  all  of  the  defendants,  but  he  could  not  sue  in  the 
same  action  a  greater  number  than  one,  unless  all  were  inclu- 
ded. But  the  Supreme  Court  held,  as  no  special  objection 
was  stated  to  this  proceeding,  at  the  time,  that  the  judgment 
was  not  reversible  on  a  writ  of  error. 

In  that  case,  the  court  say  *^  in  cases  of  tort  against  several 
« defendants,  though  they  all  join  in  the  same  plea,  and  are 
found  guilty,  yet  the  plaintiff  may,  after  verdict,  enter  a  noUt 
prosequi^  as  to  some  of  them  and  take  judgment  against  the 
rest.  And  they  observe  the  jeason  is  said  to  be,  that  the  ac- 
tion is  in  its  nature  joint  and  several;  and  as  the  plaintiff 
might  originally,  have  commenced  his  suit  against  one  only^ 
after  verdict  against  several,  he  may  elect  to  take  his  judg- 
ment against  any  on6  of  them.  But  this  cannot  be  done  where 
the  contract  on  which  the  action  is  brou^t  is  joint,  and  the 
defendants  do  not  sever  in  their  pleas.'' 

It  is  not  uncommon  in  the  progress  of  a  cause,  either  before 
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or  after  the  jury  is  called,  for  the  plaintiff  to  ask  leave  to  dis- 
continue one  of  the  counts  in  his  declaration,  and  where  no 
objection  appears  to  the  discontinuance,  it  is  suffered  to  be 
eiitered. 

The  court  however  will  see  that  no  prejudice  is  done  to  the 
defendant  by  such  an  entry.  And  the  same  thing,  in  prac^ 
tice,  has  not  unfrequendy  been  done  in  a  criminal  case.  The 
usual  course  however  is,  for  the' prosecutor  to  inform  the  court 
that  he  asks  a  conviction  under  certain  counts  ia  the  indict- 
ment, and  abandons  the  other  counts.  And  on  these  counts, 
the  jury  are  instructed  to  find  not  guilty. 

In  case  of  misdemeanor,  there  would  seem  to  be  no  sub- 
stantial objection  to  a  discontinuance  of  a  count  in  the  indict- 
ment, which  could  neither  change  the  issue,  nor  by  any  pos- 
sibility prejudid^  the  defendant 

One  good  comit  in  the  indictment  will  sustain  the  judgment, 
though  there  be  several  defective  coimts.  This  is  not  the  rule 
in  a  civil  case. 

The  conviction  or  acquittal  of  the  defendant  on  the  first 
count,  by  the  jury,  could  not  haVe  increased  or  lessened  his 
punishment.  The  Court  see  and  know  judicially  from  the 
counts  that  the  same  offende  is  charged  in  them  all,  and  that 
the  conviction  on  one  of  the  counls  subjects  the  defendant  to 
the  same  pimishment  as  a  conviction  on  all  of  them.  If  d, 
distinct  offence  were  charged  in  the  first  count,  for  which  a 
punishment  different  from  that  which  must  be  inflicted  under 
the  other  counts  must  follow  a  conviction,  there  would  be 
more  forcfe  in  the  objection  to  a  nolle  prosequi.  With  more 
reason,  it  might  in  such  case  be  contended,  that  the  issue 
being  made  on  the  first  count  and  the  case  submitted  to  the 
jury,  the  defendant  had  a  right  to  claim  the  verdict  of  the 
jury.  That  the  prosecutor  ought  not  to  be  permitted,  after 
the  evidence  had  been  heard,  to  harrass  the  defendant,  by 
discontinuing  the  prosecution  and  commencing  it  (k  novo. 
The  Court,  in  permitting  a  nolU  prosequi^  will  always  see 
that  the  defendant  shall  not  be  prejudiced. 
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In  this  case,  the  Court  not  only  cannot  see  any  prejndioe 
which  can  result  to  the  defendant  from  a  discontinuance  of 
the  first  count,  but  they  cannot  but  know  jndidaily  that  the 
offence  charged  in  the  first  is  the  same  as  those  charged  in 
the  othef  counts,  and  that  a  conviction  on  any  one  of  the 
other  counts  will  be  a  bar  to  the  ofienoe  cfaaiged  in  Ae  finl 
count  They  therefore  can  see  no  valid  objectioa  to  the  entry 
of  a  nolle  pro^yi  on  the  first  count 

It  is  true,  no  precedent  is  found  ion  such  an  entry,  under 
the  same  circumstances.  And  from  this  it  is  argued  fliot 
what  has  never  been  done  the  law  does  not  aattiorise.  This, 
though  not  a  very  conclusive  argument,  is  worthy  of  ccmsi- 
deration;  but  it  cannot  be  safely  applied  to  eases  indiscrimii* 
nately.  Many  things  have  been  done  wbich  were  loo  dear  of 
doubt  to  be  contested,  and  which  have  never  been  reported. 

The  motion  for  a  new  trial  is  overruled,  and  the  defendant 
was  sentenced  to  be  confined,  at  hard  labor,  in  die  peniten* 
tiary  of  the  state,  ten  years. 


PoMBOv,  Wilson  &  Butleb  y.  Habteb  &  Camden. 
Baldwin  &  Lee  v.        sake. 

Under  the  act  of  tbia  state  which  ragnklea  the  faea  of  £aifiri&»  Ifaa  Mandial  is  aft- 
tided  to  reoeiye,  on  an  execution  in  his  hands,  the  commiaBiQii  attowad  by  the 
statate,  where' the  money  is  paid,  without  safe  of  the  property. 

And  it  is  not  material  whether  the  payment  be  made  before  or  after  die  levy. 

OPINION  OP  THE  COURT. 

At  the  May  term,  1838,  the  writs  which  had  be^i  issued  in 
these  cases  were  quashed,  and  to  save  costs,  die  defendants 
entered  their  appearance,  and  the  causes  were  continued. 

At  November  term  following,  judgments  were  entered  by 
default  and  executions  were  issued.  While  the  ezecudoos 
were  in  the  hands  of  the  Marshal,  the  defendants  paid  the 
plaintiffs  by  conveying  lan<ls,  and  tiie  plaintiffs  receipted  in 
full  for  the  judgments,  except  costs. 
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According  to  the  practice  in  this  state,  fee  bills  for  the  costs 
are  isi^ued  with  the  executions,  and  a  question  is  raised  as  to 
the  amount  of  costs  for  which  the  defendants  are  liable. 

fi^  the  writs  were  quashed,  the  cost  on  them  cannot  be  tax- 
ed  against  the  defendants. 

The  Marshal  has  charged  a  commission  on  the  judgments, 
and  it  is  objected  that  not  having  made  the  levy  nor  received 
the  money,  he  is  not  entitled  to  the  conmiission.  That  this  is 
given  to  compensate  for  the  risk  and  labor  of  selling  the  prop- 
erty and  receiving  and  paying  over  the  money. 

This  charge  is  regulated  by  the  law  of  Indiana.  The  act  of 
Copgress  gives  to  Marshals  on  executions,  the  same  fees  as  are 
allowed  to  Sheriffs,  for  similar  services. 

The  act  regulating  the  fees  and  salaries  of  the  seveml  offi- 
cers and  persons  therein  named,  revised  code,  1831,  provides 
that  ^the  Sheriff's  fees  shall  be,  for  selling  property  on  an  exe- 
cution, a  conunission  of  five  per  centum  on  the  6ist  three  hun- 
dred dollars,  and  two  per  centum  on  all  sums  above  that 
amount;  but  when  the  money  is  paid. without  sale,  .one  half 
of  the  commissions  only  shall  be  allowed.'' 

It  is  insisted  that  the  Sheriff  can  only  make  this  charge 
where  the  money  passes  through  his  hands.  That  the  com- 
mission is  given  for  services  rendered,  and  not  in  a  case  where 
he  does  not  receive  money,  and  has  made  no  levy,  though  the 
execution  may  be  in  his  hands. 

If  the  payment  of  the  money  to  the  plaintiff  by  the  defen- 
dant, when  an  execution  shall  be  in  the  hands  of  the  Marshal, 
shall  avoid  the  commission,  the  payment  of  it  may  be  avoided 
as  well  after  the  levy  as  before  it.  The  law  gives  a  compen- 
sation for  the  levy,  and  there  seems  to  be  no  stronger  reason 
for  charging  the  per  cent  allowed  after  the  levy  has  been 
made  than  before  it 

Where  the  money  is  paid  without  sale,  either  before  or  after 

the  lety,  and  whether  it  be.  paid  to  the  plaintiff  or  the  Marshal, 

the  Court  think  that  under  the  above  statute,  the  Marshal  is 

entitled  to  the  commissions  charged. 
38* 
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Ramsey  &  Vattibr  v.  Hersdon. 

Where  a  veidict  hat  hecD  randered  agamat  the  plaintifl^  and  ajndgmmt  f^avm 
haabeenantoredfitiaabar  to  a  suit  for  the  same  cause  of  actioD. 

And  a  rcpUcatkn  that  the  eYidenoe  waa  wholly  insufficient  to  establish  the  cteDiy 
or  that  no  evidence  was  offered  or  keceived  bj  the  court,  will  Hot  artnd  the  bac 

The  plaintifr  should  have  sufiered  a  non  suit,  or  moved  for  a  new  tziaL 

la  this  case  Mr.  Ingrain  appeared  for  the  fiaintiSb,  and 
Mr.  Howard  for  the  defendant 

OPtmON  OP  THE  COURT,  BY  JUDGE  HOLMAN. 

This  is  an  action  on  the  case  founded  on  promises. 

The  declaration  alleges  that,  the  defendant  made  his  certain 
note  in  writing,  bearing  date  the  13th  day  of  September,  1833, 
and  thereby  promised  to  pay  the  plaintifb,  ninety  days  after 
date  the  sum  of  jBl279  77  at  the  office  of  the  Bank  of  the 
United  States  at  Cincinnati,  yet  he  had  not  paid,  &c. 

The  defendant  pleads  non  assumpsit 

And  also  that  the  plaintifTs  heretofore  instituted  a  suit 
against  him  in  the  Tippecanoe  Circuit  Court,  for  not  perform- 
ing the  same  identical  promises  and  undertakings  which  are 
set  forth  in  the  declaration  in  this  case ;  on  which  an  issue  of 
non  assumpsit  was  joined.  Which  issue  was  tried  by  a  jury 
regularly  impanneled  in  said  court,  and  a  verdict  found  for 
the  defendant  And  a  judgiQent  thereon  rendered  in  his 
&vor  for  costs,  &c.  That  said  judgment  remains  in  full 
force,  &c. 

The  plaintiff  reply  to  this  plea,  ^  that  the  promises  and  un- 
dertakings in  the  plaintiffs'  declaration  were  not,  nor  was  any 
part  thereof  before  the  jury  as  evidence  in  the  trial  of  the 
cause  mentioned  in  the  defendant's  said  plea." 

To  this  replication  the  defendant  demurs. 

The  question  for  our  decision  is  whether  under  these  cir- 
cumstances, the  plaintiffs  are  now  barred. from  mairftaining 
this  action. 

The  general  principle  of  law  Nemo  bis  vex€tri  pro  eadem 
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causa  J  seems  mot  to  be  coAtroverted.  That  vhi»e.ver  a  juaUer 
of  litigation  has  been  odcb  acyudicated  and  detennined  by  a 
ooiopetent  tribunal,  it  predudes  another  acticm  for  the  same 
demand.  And  this  principle  pieirails,  whore  a,#^i|nt  fotm 
of  action  is  leaorted  to  in  the  second  instance.  Ai  was  the 
case  in  Cutter  t.  Coxj2  Black.  170.  And  Eiteben  y.  Camp- 
hell  J  3  Wils.  904.  Wkeie  the  saiee  eyidenoe  is  required  lo 
support  both  astions,  the  decision  of  the  one  is  a  bar  to  the 
other,  although  the  forms  of  ffae  actions  difier,  and  cnie  is  in 
<07t,  and  the  ottier  inicontract 

It  seems  to  be  admitted  by  the  plaintifSs,  that  if  their  eri- 
dence  had  been  before  the  jury  in  the  foimer  action,  that  the 
judgment  in  that  action,  would  have  been  a  bar  to  this.  But 
they  contmid  inasmuch  as  they  gave  no  evidence  of  their  de- 
mand to  the  jury  in  the  former  action,  that  tbey  are  not  now 
precluded  fix^m  proving  and  recovering  their  demand. 

We  have  seen  no  caae  that  authorizes  thi84Qonclusion. 

We  are  unapprised  of  the  merits  itf  the  case  ifiuther  than 
appears  from  tiie  pleadings.  But  if  the  plaintifis  have  a  jiMt 
demand,  and  were  by  accident,  surprise  or  mistake,  unable  t» 
have  their  evidence  before  the  Jury  in  the  former  action,  and 
so  lost  their  cause,  the  case  is  evidentiy  one  of  great  hardship, 
but  we  are  not  able  to  discern  any  way  by  which  tiiey  can  be 
relieved  in  this  action  without  a  violation  of  the  long  estab- 
lished principles  of  jurisprudence. 

In  the  case  of  MidcUetan  v.  Markham,  2  *  Stra.  1259,  the 
plaintiff  in  executing  a  writ  of  inquiry,  was  unable  to  prove 
his  demand  before  the  jury,  and  obtained  a  verdict  for  nomi- 
nal damages  only.  This  inquest  on  motion  was  set  aside  by 
the  court,  at  the  plaintiff's  ^osts;  on  the  ground  that  if  the 
verdict  stood  it  would  bar  any  future  action  for  the  same  de- 
mand although  no  evidence  had  been  given  to  the  jury.  The 
court  in  that  case  observe,  that  if  the  defendant  had  pleaded, 
the  plaintiff  might  Jiave  suffered  a  non  suit,  aad  so  have  pre* 
vented  the  passing  of  a  verdict  to  bar  a  future  action. 

And  lord  Eenyon,  in  Seddon  v.  Tutop,  6  D.  j^  £«  607,  ae- 
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cognised  the  doctrine  of  this  caae,  and  held  that  if  the  verdict 
had  stood,  it  would  hare  baned  another  action. 

The  recognition  of  this  princ^le  by  Lord  Kenyon  in  the 
case  of  Skddon  v.  Tutopj  is  the  more  worthy  of  notice,  because 
that  case  is  intioduced  to  prove  a  contrary  doctrine. 

The  case  was  this.  The  plaintiff's  declaration^  contained 
two  counts,  one  on  a  note  and  the  other  for  goods  sold.  Hehad 
judgment  by  default,  and  on  executing  his  wijt  of  inquiry  he 
was  unable  to  prove  the  count  for  goods  sold,  and  took  a  ver* 
diet  for  the  note  only.  He  afterwards  brought  another  action 
for  the  goods  sold.  The  former  recovery  was  pleaded  in  bar, 
to  which  it  was  replied  that  the  promises  were  not  the  same 
for  which  the  former  judgment  was  rendered.  Issue  was 
taken  on  this  replication  and  a  verdict  was  given  for  the 
plainti£  On  a  motion  to  set  aside  the  verdict,  the  court  held 
that  the  plaintiff  was  entitled  to  recover.  Lord  Kenyon  in 
giving  this  decision  seems  aware  that  he  is  approaching  dan- 
gerous ground.  He  says,  ^  This  is  a  question  of  great  deli- 
cacy.  We  must  take  care  not  to  tempt  persons  to  try  experi- 
ments in  one  action,  and  when  they  fail,  to  suffer  them  to  bring 
other  actions  for  the  same  deinand.  The  plaintiff  who  brings 
a  second  action,  ought  to  show,  beyond  aJl  controversy,  that 
the  second  is  a  different  cause  of  action  from  the  first  in  which 
he  foiled.'^  And  in  referring  to  the  case  of  MUldletan  v. 
Markhamj  he  observes,  <<That  case  was  extremely  different 
from  the  present  There  the  plaintiff  had  but  one  demand, 
and  though  the  jury  gave  inadequate  damages,  on  account  of 
the  plaintiff  hot  being  prepared  with  proof  of  his  whole  bill, 
he  would  have  been  bound  by  that  verdict  if  it  had  stood." 

Looking  at  those  two  cases  in  this  point  of  view,  we  cannot 
hold  the  case  of  Seddon  v.  Tutqp  as  conflicting  with  the  prin- 
ciple laid  down  in  Mddieton  v.  Markham. 

In  the  case  of  Snider  ^  Van  Vtchten  v.  Cray,  2  John.  227, 
the  plaintiff  brought  an  action  of  trespass^  for  killing  a  mare. 
Deiiftidant  pleaded  a  former  recovery.  The  plaintiff  in  his 
r^licatii^n  set  forth,  that  in  the  former  action,  the  declaration 


MAY  TERM,  1839.  453 


Ranuey  dc  Yattier  v.  Hemckm. 


in  the  same  count  alleged  a  trespass,  by  the  defendant,  on  one 
day  in  injuring  one  of  his  horses,  and  anoAier  tresfpass  on  a 
different  day  in  killiag  another  of  his  horses.  On  the  trial  the 
court  would  not  permit  him  to  give  evidence  of  both  trespas- 
ses under  the  same  count,  and  compelled  him  to  elect  for 
which  he  would  proceed.  He  elected  to  proceed  for  the  in- 
jury done  to  the  horse  that  survived,  and. recovered  damage, 
and  this  action  for  the  one  that  was  killed,  for  which  under 
the  order  of  the  court  he  had  given  no  evidence  on  the  former 
tjcial.  On  demurrer  to  this  repUcation,  the  court  held  that  the 
fi)rmer  recovery  was  no  bar,  «s  Aat  was  for  «<iifiei»Rt  cause 
of  Action  from  ihe  present  We  are  not  disposed  to  question 
the  correctness  of  this  decision,  but  we  cannot  conceive  that  it 
supports  tbp  position  taken  by  the  plaintiffs  in  this  case,  or  is 
any  autfaonty  tot  vw^pU^mM^g  a  second  action  for  the  same 
identical  deootaiid  which  has  been  o»oe  befoce  a  jury,  and  a 
judgment  has  passed  upon  it. 

Hard  as  this  case  may  be,  we  see  np  ground  of  relief  to  llie 
plaintifiis  in  this  action^  «Qd  feel  constrained  to  adjudge  tha 
replication  insufficient 
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The  United  States  v.  Gratiot  et  al. 

« 

Caognm  hftve  powo'  to  intfaoase  (be  PMndant  to  leMe  lead  miiiBt. 

Tbem  mines  being  deeijpieted  in  the  U^w  of  1807,  as  being  widun  &ie  In&iia 

tepitocy,  may  still  be  leaaed  under  the  law,  though  the  tenitaiy  1ms  been  dhUed 

and  afterwards  organized  into  two  statQk 
Hie  term  tenitory,  in  this  respect,  is  used  as  descriptiTe  of  the  keality  of  the 

mines,  and  nottolimittfae  iBxenase  of  the  power  to  any  sBbdivisioDs  of  it 
The  leaae  bong  for.smeltingoreis  within  the  law.-   It  ia  onDeeeaniy  ibr.tfae  leaa 

to  require  the  iBssee  to  perform  all  the  operatiwis  of  mining.  ^^ 

Such  a  power  exercised  by  the  foderal  geremment,  does  in  no  mqieei  interfere 

with  state  sovereignty. 
It  was  a  prudential  and  proper  regulation  to  limit,  in  the  lease,  thepriee  of  lead. 

Mr.  Pormafif  the  district  attorney,  appeared  for  the  plain* 
tifiis,  and  Mr.  Breeze  for  the  defendants. 

OPINION  OF  THE  CI5CUIT  JUDGE. 

This  action  is  brought  on  a  lease  of  a  lead  mine,  and  by  the 
pleadings  and  in  the  argument^the  question  is  raised  as  to  the 
power  of  Congress  to  authorize  the  leasing  of  lead  mines,  or 
any  part  of  the  public  lands. 

It  is  insisted  that  this  is  a  government  of  limited  powers, 
and  that  unless  specially  given,  no  power  can  be  exercised 
by  it. 

No  one  can  dispute  the  position,  that  the  powers  of  the 
federal  government  are  limited,  and  that  it  can  exercise  none, 
as  principal  powers,  which  are  not  delegated  to  it  But  it  is 
impossible  in  a  constitution  to  specify  in  detail,  every  power 
which,  of  necessity,  must  be  exercised  by  every  government 
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Congress  have  power^  by  the  constitntiony  to  establish  post 
offices  and  post  ro&ds,  and  under  this  delegation  of  power,  the 
post  office  department,  in  its  numberless  details,  is  legtdated, 
and  severe  punishments  inflicted  for  a  depredation  upon  the 
mail  or  a  wilful  obstruction  of  its  conveyance. 

There  is  no  express  power  authorizing  Congress  to  regulate 
the  duties  of  post  master,  or  the  duties  of  the  ^ost  master  gen- 
eral ;  or  to  punish  for  stealing  a  letter  from  the  mail ;  and  yet 
no  one  has  ever  doubted,  the  power  of  the  federal  government 
tQ  act  on  these  subjects.  It  necessarily  results  from  the  exer-  ^ 
else  of  the  main  power,  to  establish  post  offices  and  post 
roads.  It  would  be  in  vain  to  establish,  unless  there  be  power 
to  protect  and  sustain,  that  which  is  established.  Hence  there 
are  powers  of  a  secondary  or  dependent  character,  which  re- 
sult from  a  principal  power,  that  may  be  exercised  though  not 
specifically  given  iii  the  constitrftion. 

The  constitution  was  adopted  by  practical  men,  and  it  was 
designed  for  jHractical  purposes.  .  And  that  refinement  of  con- 
struction which,  refuses  to  the  federal  government  powers 
essential  to  its  existence,  must  be  discarded.  A  pow^r  is  not 
to  be  repudiated,  because  the  constituti(Mi  does  not,  in  terms, 
give  it. 

But,  on  the  other  hand,  powers  are  not  to  be  exercised  by 
implication,  which  are  not  dependent  on,  and  do  not  result 
firdm,  a  principal  power  clearly  giyen.  There  is  danger  from 
dther  extreme. 

In  the  third  section  of  the  sixth  artieie  of  the  constitution  it 
is  declared,  <<  that  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United  States ;  and  nothing 
in  this  constitution  shall  be  so  construed  as  to  prejudice  any 
claims  of  die  United  States,  or  of  any  particular  state.^' 

And  in  the  fifkh  section  of  the  act  of  3d  March,  1807,  it  is 
provided  that  Ate  several  lead  mines  in  the  Indiana  territory, 
together  with  as  many  sections  contiguous  to  each,  as  shall  be 
deemed  necessary  by  the  President  of  the  United  States,  shall 
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be  leseiTBd  fov  the  Aaluie  disposftlof  the  Uoited  States;  and 
any  grant  whidi  may  hereafter  be  made'for  a  tract  of  land 
containing  a  lead  mine,  which  had  been  discoveied  previoitt 
to  the  pnorehaee  of  sach  tract  fieom  the  l^iiited  States,  flbaU  be 
considered  fraudulent  and  null,  and  the  President  of  the  .Unir 
ted  Slartes  shall  be,  and  ie  herebyauthorised  to  lease  any  lead 
mine  which  has  beeivor  may  hsreafker  be,  disooveied  in  the 
Indiana  territory,  for  a  term  not  exceeding  five  yeara'' 

In  other  acts  of  Congress^  before  and  sabsequenl  to  thisone, 
reservations  are  made  of  lands  containing  salt  springs,  live 
oak,  Slc  and  salt  springs  have  been  leased  under  a  similar  au- 
thority to  that  which  is  given  to  lease  lead  mines. 

If,  under  the  constitution.  Congress  have  power  to  make  all 
-'  needful  rules  and  regulations  respecting  the  territory  of  the 
United  States,  there  would  seem  to  be  no  ground  to  doubt, 
that  they  may  authorize  the  public  lands  to  be  sold  or  leased 
as  they  may  deem  needful.  And  they  may  make  donations  of 
the  same  for  objects  of  natipnal  interest 
'  This,  it  is  admitted,  may  all  be  done  so  long  as  the  land  re- 
mains within  a  territory  of  the  United  States ;  but  it  is  con- 
tended that  it  is  incompatible  with  state  sovereignty,  to  exer- 
cise the  power  within  a  state. 

Since  the  passage  of  the  above  act  the  states  of  Indiana  and 
Illinois  have  been  formed,  within  the  limits  of  the  Indiana 
territory,  as  they  were  established  in  1807.  And  the  lead 
mine  in  question  is  within  the  state  of  Illinois. 

A  doctrine  somewhat  sinular  to  this  was  at  one  time  advan- 
ced, with  some  prospect  of  embodying  in  its  favor,  a  strong 
public  feeling.  It  was  indeed  not  only  asseuM  that  the  laws 
of  the  United  States,  which  regulated  the  sale  of  the  public 
lands  within  a  state  were  void ;  but  that  the  lands  rightftdly 
bdonged  to  the  State.  This  doctrine  was  well  calculated  to 
enlist  in  its  behalf  local  feelings  and  inteieste;  but  the  sober 
sense  of  public  sentiment  gave  little  encoumgraient  to  so  novel 
and  dangerous  an  error. 
The  constitutional  provision  in  regard  to  the  power  of  Con- 
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gress  over  the  public  lands,  applies  ivithout  reference  to  the 
local  political  jurisdiction,  within  which  tl^y  are  situated. 
Tbid  position  will  not  be  controverted  by  any  one  successfully, 
who  admits  the  coil^tution  of  the  United  States  to  be  the  par- 
amount law.  » 

This  power  over  the  pubUc  lands  does  not  extend  to  the 
exercise  t)f  a  political  jurisdiction.  It  is  a  special  and  limited 
jurisdiction,  that  applies  exclusively  to  regulations  respecting 
the  lands.  And  this  jurisdiction  is  as  clearly  given  in  the  con- 
stitution, as  any  one  of  the  enumerated  powers  delegated  to 
the  federal  government. 

Where  a  political  jurisdiction  is  derived,  as  within  the  Dis- 
trict of  Columbia,  and  Over  sites  for  forts  and  arsenals,  the 
constitution  has  made  provision  for  a  cession  of  such  jurisdio^ 
tion.  And  the  power  over  the  public  lands  is  jspeeificfdly  given 
by  a  cession  or  delegation  from  the  states,  to  the  federal  au- 
thority. 

How  the  exercise  of  this  power  is  incompatible  with  State 
sovereignty,  I  cannot  perceive.  When  we  speak  of  state  sov- 
eieignty,  we  do  not  speak  of  a  sovereignty  without  limitation. 
A  state  cannot  declare  war,  impair  th^  obligations  of  a  contract, 
coin  money,  emit  bills  of  credit,  on  do  many  other  things  which 
belong  to  sovereignty.  State  sovereignty  is  absolute  and  un- 
conditional, where  no  limitations  are  imposed.  But  the  po^er 
of  a  state  over  the  pubUc  lands  is  necessarily  inhibited  by  the 
delegation'  of  the  power  to  the  federal  government.  The 
states  having  given  up  the  power,  cannot  ^xeicise  it 

Over  an  organiased  territory  of  the  United  States,  Congress 
have  the  exelusive  power  of  legislation.  The  above  consti- 
tutional provision  in  regard  to  the  public*lands^  was  not  ne- 
cessary to  give  Congress  the  power  to  adopt  all  needful  regu- 
latioii8  fespeteting  thdm  wittun  a  temtory  of  the  United  States. 
IliepfOviBion  was  intended  to  seciire  the  exercise  of  the  pow- 
er over  the  property  of  the  Union  within  the  states.  Unlescf 
ttis  was  the  intention,  it  must  have  been  adopted  without  any 

icomike  or  necessary  object 
39 


458  •  ILLINOIS, 


The  United  Statee  v.  QnAA  et  aL 


The  act  authorizing  the  President  to  lease  lead  mines,  re- 
fers to  them  as  situated  in  the  territory  of  Indiana :  but  this 
is  merely  descriptive  of  the  locality  of  the  mines ;  and  does 
not  limit  the  exercise  of  the  power  to  tliff  boundaries  of  In- 
diana as  they  might  afterwards  be  changed.  The  lead  mines 
within  tide  original  limits  of  the  territory  were  the  mines 
which  the  law  authorized  the  President  to  lease ;  and^no  sub- 
division of  the  territory,  or  change  from  a  territorial  to  state 
governments,  can  affect  the  exercise  of  the  power. 

Congress,  in  the  exercise  of  their  discretion,  determined 
that  to  lease  lands  which  contain  lead  mines  is  a  needful  reg- 
ulation ;  and  I  should  like  to  kiy> w  where  the  power  exists 
to  declare  that  this  is  not  a  needful  regulatioiL  There  is 
ilDdiing  in  the  compact  of  cession  of  these  lands  which  forbids 
it;  and  itdoeS  not,  in  any  respect,  infringe  upon  the  rights  of 
the  state. 

But  it  is  said  that  this  is  a  lease,  for  smelting  lead  ore,  in 
which  the  price  is  regulated,  and  not  for  working  the  mine. 

This  objection  to  the  lease  cannot  be  sustained.  Diggmg 
the  ore  and  smelting  it,  may  be  included  in  the  same  lease,  or 
these  operations  may  be^  the  subject  of  distinct  leases.  In 
either  case  the  lease  is  within  the  law,  as  it  is  literally  a  lease 
of  a  lead  mine.  Not  indeed  requiring  the  lessee  to  carry 
on  all  the  operations  of  mining,  but  one  of  its  important 
branches,  or  all  of  them,  as  shall  be  deemed  best  imder  all 
the  circunAstances  of  the  case. 

The  limitation  imposed  on  the  price  of  the  manufiictured 
article  is  a  very  proper  regulation  in  the  lease ;  as  it  prevents 
monopolies,  and  other  consl^quences  injurious  to  the  public, 
by  a  combination  of  the  lessees. 

The  argument  is  not  sustainable,  that  if  the  United  States 
may  do  this,  they  may  engage  in  any  other  traffic,  within  a 
state,  and  regulate  prices  at  pleasure.  This  conseqnenoe  does 
by  no  means  follow. 

The  government  has  a  ri^t  to  prevent  trespasses  upon  the 
public  lands,  and  to  admit  settlers  on  such  terms  as  it  shall 
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think  proper.  It  has  a  right  to  lease  lead  mines,  and  to  in* 
elude  such  parts  of  the  adjacent  land  as  are  necessary  to  the 
working  of  tjie  mines.  And  it  has  a  right  to  stipulate  with 
the  lessee,  as  one  of  the  .conditions  of  bis  lease,  ihaX  he  shall 
sell  the  ore  he  digs,  or  ttie  lead  he  manufactures,  at  a  fixed 
price.  I  can  see  no  possible  objection  to  such  a  regulation. 
It  is  one  that  any  individual,  on  leasing  a  farm,  may  make. 
jHe  may  stipulate  witl^  the  lessee  that  he  shall  sell  his  grain  at 
a  fixed  price,  and  that  the  lessor  shall  have  the  option  of 
buying  it  SUch  a  contract,  being  voluntary,  is  binding; 
and  so  is  the  contract  in  question. 

For  many  years  the  government  rented  salt  springs,  in  Illi- 
nois, Qbio,  apd  perhaps  i}i  other  states ;  and  it  is  believed  to 
have  been  the  practice  to  fix  in  these  leases  the  price  at  whidi 
the  salt  should  be  sold 

Such  a  provision  instead  of  aiming  to  monopolize,  is  calcu* 
lated  to  guard  against  a  monopoly.  Its  effects  instead  of  being 
injurious  must  be  beneficial  to  the  community. 

But,  however  this  may  be,  it  is  clear  to  my  mind,  that  such 
a  regulation  in  no  respect  interferes  with  the  sovereignty  of 
the  state,  or  any  local  law  which  the  state  has  power  to  pass. 

I  am,  therefore,  of  the  opinion  that  the  lease  is  within  the 
kw,  and  is  binding  on  the  losses  and  that  the  demurrer  must 
b^  overruled.        • 

The  district  judge  being  pf  a  different  opinion  firom  the  one 
here  expressed,  the  points  were  certified  to  the  supreme  court 
for  a  decision,  imder  the  act  of  Congress. 

This  case  wc^  taken  to  the  supreme  coi^rt  and  the  abov  e 
views  were  sustained  by  that  court.    14  Peters,  576« 
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Warburton  &  Kino  v.  Akjbn  &  Little. 

A  judgment  of  a  eomt,  hanng  jmwdktion  d  the  sobiMi  nftter,  U 

between  tb»partiei  until  ravened  or  eet  tttde  on  Ihe  gromd  oCfrend. 
Where  a  party  morea for  acontinuance  on aoogont  of  alMentwitncaw8,aadalate 

wliat  he  expects  to  porove  by  inch  witneeeei)  if  the  fihcta  stated  woold  iiot  be  ad- 

misable  inevideiifce,  the  motion  murt  be  overruled. 
As  betw^  parties  who  eoler  mto  a  fiandnkot  combintfionagaiiiif  aamdrndnalf 

no  relief  will  be  given,  eittker  in  a  oooit  of  law  or  cfaanovy. 

Mr,  Logan  appeared  for  the  plaintifiis,  and  Mr.  Johnston 
for  the  defendants. 

OPINION  OF  THE  COURT, 

• 

Tbi8  action  was  brought  on  a  judgmenit  otitaiaed.  in  the 
state  of  Missouri,  against  the  defendants,  as  the  ganiidiees  of 
Kemball,  against  whom  an  attachment  bad  been  issued. 

A  motion  for  a  continuance  was  made  by  defendants  to  fake 
the  deposition  of  a  witness  by  whom  they  ezpected  to  prove 
that  when  the  attachment  was  issued,  at  the  request  of  pliiin- 
tiffs,  the  defendants,  who  live  at  a  considerable  distance  from 
St  Louis,  remained  in  the  city  until  the  attadunent*  could  be 
issued  and  served  on  them  as  garnishees,  although  they  weie 
not  indebted  to  the  defendant  in  attachment,  which  was  well 
known  to  the  plaintifSs  and  admitted  by  them.  But  that  they 
wished  the  service  to  be  made  on  the  defendants  as  gamishiQes, 
as  it  might  induce  the  defendant  in  attachment  to  pay  the  debt 
And  they  promised  to  give  the  defi^dants  notice,  if  their  at- 
tendance sbould  be  necessary  at  a  subsequent  term,  and  assu- 
red them  that  un^jier  no  circumstances  shoi^d  any  injury  re- 
sult to  them.  With  this  understjmding  the  service  on  the  de- 
fendants as  garnishees  was  submitted  to,  and  that  they  heard 
nothing  further  from  the  plaintifis  until  a  judgment  was  enter- 
ed against  theuL  And  the  object  of  the  testimony  which  they 
wish  to  take  is,  to  set  aside  the  above  judgment 

If  the  deposition  which  the  defendants  desire  to  take,  could 
not  be  read,  if  taken,  the  motion  for  91  continuance,  must  be 
overruled. 
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The  court  before  whom  the  judgment  in  Missouri  was  ob- 
tained,  had  jurisdiction  of  the  subject  matter ;  and  the  judg- 
ment, however  erroneous,  is  conclusive  on  the  parties,  imless 
the  same  shall  be  reversed  or  set  aside  on  the  ground  of  fraud. 

And  unless  to  show  fraud,  if  indeed  that  could  be  shown 
collaterally,  the  evidence  on  which  the  judgm'ent  was  obtained 
cannot  be  gone  into.  This  court  cannot  re-try  the  case  which 
has  been  heard  and  adjudged  by  the  court  in  Missouri. 

The  defendants  <compiain  that  they  were  entrapped  by  the 
assurances  of  the  plaintiff,  that  they  would  give  them  notice, 
and  that  under  no  circumstances  should  they  suffer  injury. 

From  the  statement  in  the  affidavit  it  would  appear,  that 
the  defendants  entered  into  a  combination  with  the  plaintiff 
to  give  jurisdiction  to  the  court  in  Missouri,  by  consenting  to 
be  summoned  as  garnishees ;  although  they  did  not  owe  the 
defendant  ui  attadunent  a  dollar,  which  was  known  and  ad- 
mitted by  the  plaintiffs.  In  so  &r  as  this  proceeding  could 
affect  the  interests  of  the  defendant  in  attachment,  it  was  a 
fraud  upon  him.  Such  a  fraud  as  neither  a  court  of  law  nor 
chancery  would  relieve  against,  as  between  the  parties  prac- 
tising it 

If  the  defendants  can  avail  themselves  of  any  fraudulent 
acts  of  the  plaintiffs,  on  the  proceedings  before  the  Missouri 
eourt,  relief  may  be  sought  in  a  court  of  chancery.  And  it 
would  seem  that  an  application  to  chancery  would  be  more 
appropriate  for  relief,  tium  the  defence  which  is  attempted  to 
be  set  up  in  this  action.  I  am  satisfied  that  if  the  facts  which 
Ifae  defendants  state  could  be  proved  by  the  absent  witness, 
they  could  not  be  received  as  evidence  in  the  present  state  of 
the  pleadings* in  this  case,  and  the  motioi\  for  a  continuance 
must^therefore,  &U. 

1  Anst  8—2  Saund.  on  Plead.  29,  30—8  Mer.  392,  7—7 
Taunt  97—3  V.  &  B.  42— Doug.  196— Cowp.  727—1  H. 
Black.  75— Starkie,  247, 250,  were  cited  by  the  counseL 

Motion  for  a  continuance  overruled  and  judgment 

39* 


462  ILLINOIS, 


The  United  Btetee  o.  The  Execaton  of  Slspheofloii  et  aL 


The  United  States  v.TheExecutobs  of  Stsphshsoh  et  al. 

To  (institute  a  aealed  instniment  at  common  l&w,  it  must  be  aealed  with  wax  or 

some  tenacious  anbetance. 
In  this  country  a  aenwl  ham  been  gemraUy  aoibatitatad  far  a  aeal,  bf  di*  fegiab- 

tion  of  the  difierelit  atatea. 
A  bond  taken  under  an  act  of  Congraaa  is  not^overaed  by  tl)6  Ip^ai  Ifir  of  the 

state  where  it  may  be  executed* 
The  bond,  in  contemplation  of  law,  is  giyen  at  the  seat  of  the  f9deral  ^vem- 

ment;  as  at  diat  place  iha  officer  must  account,  ibr  the  pexfimnanee  of  his 

duties. 
A  bond  with  a  scnwi  seal,  giyoi  under  an  act  of  Congnaiy  ia  good.  . 
A  bond  requirsd  to  be  giTen  by  Congreas,  must  be  presumed  to  be  audi  an  instiu. 

ment  as  by  general  usage,  is  denominated  a  bond. 
A  scrawl  is  substituted  for  a  seal,  by  general  usage,  both  in  a  pc^pular  and  legal 

aense. 

Mr,  Baker,  late  District  Attorney,  appeared  for  the  United 
States,  and  JiiiMsra,  Breese  and  Davis  {ouf  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  is  brought  for  a  bond  given  by  Sfeeph6nson,*in 
his  life  time,  as  a  receiver  of  public  moneys ;  and  the  plaintifb 
seek  to  recover  of  his  representatives  and  his  sureties  a  balance 
of  moneys  received  by  him  but  not  paid  over  to  the  govern- 
ment. The  defence  set  up  is,  that  the  act  of  Congress  requires 
a  bond  t6  be  given,  and  that  the  instrument  declared  on  is  not 
a  bond,  at  common  law,  it  not  having  been  sealed.  This 
question  is  raised  by  special  demurrer.     • 

The  nfits  of  Congress  establishing  the  several  land  offices, 
require  the .« receivers  of  public  monejrs,  for  lands,  to  give 
bonds  with  approved  securities.'^ 

The  bond  in  question  has  scrawl  seals,  but  there  is  no  aelt>f 
Congress  declaring  that  a  scrawl  may  be  substituted  for  a  seal, 
and  it  is  contended  that  the  common  law  rule  applies.  And 
there  is  no  question  that  at  common  law,  a  bond  is  a  sealed 
instrument,  and  that  the  seal  must  be  formed  of  wax  or  some 
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tenacious  srabstance  that  will  receive  and  retain  an  impression. 
2  Leigh,  N.  P.  730. 

The  Supferae  Court  of  New  York  have  decided,  5  John.  244, 
that  an  instrument  executed  in  Virginia  ip^ifti  a  scrawl  seal 
which,  by  dM  statute  of  that  state  was  a.s^,  but  which  in- 
strument was  to  be  carried  into  effect,  in  the  state  of  New 
York,  could  not  be  considered  a  sealed  instrument  The  com- 
mon law  rule,  on  thismibject,  prevails  in  New  York. 

Seals  were  inrented  and  were  in  common  use,  long  before 
the  art  of  writing  was  in  general  use.  The  seal  was  known 
by  the  impress  it  bore,  and,  the  act  of  sealing  was  a  deliberate 
and  solemn  act,  which  gave  greater  dignity  to  sealed  than 
unsealed  instrumentB.  Tins  distinction  which  originated  in  a 
rude  and  barbaious  age,  has  become  one  of  the  axioms  of  the 
law,  and  is  still  rigidly  adhered  to. 

The  reason  on  which  this  distinction  was  founded  is  fiur  less 
forcible  now,  than  it  formerly  was;  but  it  is  stjUl  regarded 
as  a  settled  principle. 

With  few  exceptions  the  legislatures  of  the  different  states 
have,  by  special  acts^proyided  that  a  scrawl  should  constitute 
a  seal  Tina  has  been  done  in  Illinois  where  the  bond  was 
executed,  and  it  is  insisted  that  the  local  law  must  govern  the 
insfrument  in  this  t^ase. 

The  bond  was- executed  with  the  condition  that  the  receiver 
should  faithfully  discharge  his  duties,  and  account  and  pay 
oym  to  the  government,  all  monies  received  by  Imn.  He  is 
to  account  to  the  proper  department  at  Washington  city,  aiid 
pay  the  money  to  the  treasurer  of  the  United  States  at  that 
place,  or  at  such  other  place  as  should  be  directed. 

In  contemplation  of  law  the  bond  was  executed  at  the  seat 
of  government,  as  that  is  the  place  where  the  chief  officers  of 
the  executive  reside,  and  to  whom  the  receiver  was  amenable 
for  the  faithful  discharge  of  his  duties.  The  local  law,  there- 
fore, does  not  govern  the  bond  either  as  to  its  charaoter  or  ef- 
fect It  is  an  instrument  given  imder  an  act  of  Congress,  and 
must  be  construed  with  regard  to  such  act,  and  the  general 
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principles  of  lajir  which  are  applicable.    6  Feten  173,  M3. 
7  Peters  435. 

The  argument  is  not  without  force  that  where  a  term  is 
used  in  legislation,  which  has  a  technical  and  weH  defined 
meaning  at  comipan  law,  the  term  is  supposed  to  be  used 
with  reference  to  such  meaning.  And  it  is  .contended  that 
the  word  bond  is  well  undoKtood  at  conunon  law,  and  that 
this  rule  must  govern  th»  instrument  under  the  act 

This .  inference  may  be  admitted,  where  theie  are  no  coun- 
teracting circumstances* 

The  case  in  I  Bos.  &  PuL  360^  was  where  a  bond  with  a 
scrawl  seal  had  been  given  in  Jamaica,  where  the  scrawl  was 
recognized  as  a  seal,  and  a  suit  was  broughton  it  in  1«^gl^^v^ 
The  pleadings  raised  the  question  whether  such  an  instiumait 
could  be  declared  on  as  a  bond;  and  the  court  inclined  to 
think  it  could  not  be,  there  being  no  proof  of  the  usage  in  Ja- 
maica. The  case,  however,  wkB  compromised,  on  the  debt 
being  paid  by  the  defendant,  and  the  plaintiff  paid  the  costs. 

From  the  reference  to  the  usage  in  this  case  by  the  court,  it 
would  seem,  tibat  such  usage  if  proved,  would  be  recognized 
as  the  law  of  the  contract  But,  however  this  may  be,  the  ques; 
tion  for  the  court  to  determine  is,  whether  in  the  act  of  Congress 
the  word  bond  must  be  defined  by  a  reference  to  the  common 
law,  or  to  the  usage,  founded  on  local  legislation,  which  ob- 
tains generally  in  the  different  states. 

The  &ci  that  the  states  have  legislated  on  this  subject, 
proves  the  inveteracy  of  the  common  law  rule ;  ^but  this  does 
not  operate  against  the  inference  we  are  about  to  draw. 

There  is  no  common  law  as  exclusively  applicable  to  the 
federal  authority.  In  the  exercise  of  its  judicial  fimctions,  it 
adopts  the  common  law  of  the  state,  within  which  the  case 
arises.  But  there  is  no  general  principle  that  pervades  the 
Union,  as  a  rule  of  right  or  of  action,  which  is  independent  <^ 
the  common  law  recognized  m  the  states  respectively. 

This,  however,  is  not  a  question  of  local  law,  either  statuto- 
ry or  common,  but  of  construction  and  definition* 
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Wfaat  did  Ifae  legSttatuie  mean  by  the  woid  bond  as  used- 
That  they  mtended  to  include  an  instrument,  which  at  com- 
mon law  was  denominated  a  bond,  is  admitted,  but  did  they 
intend  to  include  under  the  designatiq^  of  bond,  an  instru- 
ment having  a  scrawl  seal.  This  can  best  be  determined  by 
the  general  use  and  appUcation  of  the  term  in  this  country. 

It  wouM  be  a  dangerous  precedent  to  go  out  of  the  country 
for  the  meaning  of  terms  used  in  a  statute,  ij^hich,  by  common 
usage,  have  a  definite  meaning.  The  policy  of  a  law  is  influ- 
enced not  more  by  local  consideralions,  Jhan  are  the  words 
used  in  the  enactment  of  it.  And  words  thus  adopted  are  not 
to  receive  a  technical  and  strained  meaning  against  t^e  popu- 
lar sense.  The  principle  may  be  fully  and  forcibly  illustrated 
in  the  case  under  consideration. 

Congress  is  composed  of  representatives  from  Uto  different 
states,  and  in  those  states  with  the  exception  of  some  two  or 
three,  an  instrument  sealed  with  a*  scrawl  is  as  much  a  bond 
in  its  character  and  effect,  as  if  it  were  sealed  by  Wax  oi  wa- 
fer, or  any  other  tenaoious  substance.  B^  a  law  of  congress^ 
•ertain  officers  are  required  to  give  bond;  now,  must  this  bond 
be  sealed  with  wax,  &a  or  will  aaorawlseal  be  sufficient  A 
scrawl  equally  with  wax,  by  general  u^pige,  constitutes  a  seal. 
Is  this  general  usage  to  be  rejected,  and  the  common  law  defi- 
nition of  a  bond,  only  to  be  adhered  to.  On  the  contrary,  is 
it  not  manifest  that  the  legislature  constituted  as  has  been  sta- 
ted, legislate  under  the  influence  of  general  usage  and  popular 
definition.  When  the  term  bond  is  used,  may  it  not,  and  in- 
deed must  it  not,  be  presumed  to.be  used  in  reference  tQ  the 
generally  understood  signification,  as  well  in  legal  proceedings 
as  in  popular  language.  There  is  no  rule  of  construction 
which  is  believed  to  conflict  with  this.  It  affords  the  only 
safe  standard  by  which  to  judge  of  the  language  of  a  popular 
and  representative  body.  To  reject  this  safe  and  reasonable 
rule,  for  one  however  Tenerable  for  its  antiquity,  wiiich  has 
been  exploded  by  almost  all  the  states,  would  be  te  reject  the 
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li^ts  of  experience  and  modem  advancdknent,  for  the  maxim 
of  a  barbarous  and  unenlightened  age. 

The  general  legislation  and  usage  of  the  states  on  this  sob- 
jecty  may  be  said  to  give,  in  this  case,  the  common  law  to  the 
federal  government  At  least  that  it  alSbrds  the  only  safe  rule 
by  which  the  terms  used  by  congress  axe  to  be  defined  and 
understood. 

Where  a  state  has  adopted  the  commcm  law,  as  in  New 
York,  and  has  not  legislated  on  the  subject,  it  is  admitted  that 
the  common  law  definitiDn  of  a  bond  would,  in  such  state  be 
the  correct  rule. 

The  parties  to  the  bond  under  omsideration,  as  appears 
fiom  its  language,  have  treated  the  scrawls  as  seals,  and  have 
acknowledged  them  to  be  their  seals.  And  shall  that  which 
a  party  <sslls  a  seal,  and  has  acknowledged  to  be  his  seal,  be 
rejected  as  sud^  under  a  general  usage  which  makes  it  a  seaL 
We  think  not  On  the  contrary,  we  think  in  reason  and  on 
iestablished  principles  of  construction,  the  instrument  under 
consideration  must  be  considered  a  bond  within  the  reqmie- 
ment  of  the  act  of  Congress,  and  as  such,  binding  on  those 
who  signed  it    Judgment  for  the  plaintiflb  with  costs. 


Elliott,  assionxe  of  Edoae  &  Forstths, 

V. 

Holmes  st  al. 

When  a  writ  ■  Mtved  on  a  penon  of  a  diffisrant  name  from  tbe  one  againat 
whom  it  waa  umed,  and  there  u  no  qppeaianoe,  the  plainliffcuuiot  pfoceed. 

In  each  a  caee  the  writ  may  be  amended,  by  eonaenf  of  partiei^  on  the  pigment 
ofoofte. 

OPINION  OF  THt  COURT. 

The*  writ  in  this  case  was  issued  against  Valentine  B. 
Holmes,  and  it  was  served  on  Vivian  B.  Holmes,  against 
whom  the  declaiation  was  filed.     . 
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The  deifendant  did  not  appear,  but  Ji6^.  St^eer^  his.  counsel, 
suggested  to  the  Court,  that  the  service  of  the  writ,  having 
been  made  on  a  person  different  firom  the  one  named  in  the 
writ,  the  plaintiff  could  not  proceed  in  the  case.  That  if  the 
defendant  ikU  to  appear,  the  writ  must  have  been  regularly 
served  on  him,  before  he  can  be  considered  in  Court,  so  as  to 
authorize  a  judgment  against  him. 

This  motion  was  opposed  by  Messrs.  Davis.  '^  Fornmny 
who  appear  for  the  plaintiflb ;  but  the  Court  held  that  the 
proceedingil  were  irregular,  and  thaft  ^the  question  'might  be 
brought  before  the  Court,  in  the  mode  adopted,  or  by  a  plea 
m  abatement,  for  a  variance  between  the  declc^tion  and  the 
writ  In  England,  a  plea  in  abatemeiit  for 'such  a  variance 
cannot  be  filed,  as  a  copy  of  the  writ  is  refused. 

On  suggestion  ef  the  Court,  the  plaintiffs,  by  consent,  were 
permitted  to  amend  the  writ  on  the  payment  of  all  costs,  and 
a  continuance  of  the  cause. 


United  Statbs  v,  Ebwaads  et  Aii. 

A  tMuueript  from  the  trearaiy  ^ivliich  oohtaiiki  •amt  diarged  in  gra«,  as  halanccia, 

k  Hot  endeiioe,  aa  to  aach  balannWi 
The  angnial  ititaia  on  wbidi  the  aooonotiiigofioeia  acted  must )«  atated. 
A  raeeifer  of  pgblic  mooaya  ia  entitled  to  hia  conmuiaiona  on  moneya  raeeived, 

Ihoogh  he  reaigna  or  ia  remoTed  from  offiea  at  the  termination  ofthefiiataiz 

montha  of  the  laat  year,  eoveredbj  hia  ajypointment 
Thiaalbwance  canndt  be  graduated  and  paid  quarterly,  aa  an  annual  iaiaiy. 

Mr.  Formany  lately  appointed  district  attorney  of  the  Uni- 
ted States,  appeared  for  the  United  States,  and  Mr.  Baker 
for  the  defendant. 

OPINION  OP  THE  COURT. 

This  action  was  brought  on  a  bond  given  by  the  defendant 
as  receiver  of  public  moneys,  to  recover  a  balance  of  fifteen 
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hundfed  aaad  seveftty  doUaars,  which  by  the  books  of  tke  Ma- 
sury  appeared  to  be  due  to  the  plaintiffs. 

A  certiiied  transcript  from  the  booidB  of  &e  treasory  depart- 
ment [Rowing  this  balance  was  offisred  in  evidenoe  by  the 
plaintifiis,  which  was  objeeted  to  by  .the  defendantfs  icouns^ 
because  several  items  m  the  account,  amounting  to  more  tiian 
the  balance  claimed,  were  charged  as  balaiices  ibund  doe  by 
the  officers  of  the  treasury  department,  and  tiie  oouit  sustained 
the  objection  and  refused  tp  admit  the  transcript  as  evide&ee. 

The,  treasury  officers  ^eem  to  pay  more  regard  to  ttieir  own 
pecuUar  fonus  than  to  the  requisites  of  the  kw  or  the  decMioiis 
of  the  courts  olthe*  United  States.  It  has  long  since  been  de- 
cided by  the  supreme  court,  8-  Peters,  383,  that  the  '<  act  (rf 
Congress  in  making  a  transcript  from  the  books  and  proceedr 
ings  of  the  treasury  evidence,  does  not  mean  the  statement  of 
an  account  in  gross,  but  a  statemen&of  die  items,  both  of  the 
debits  and  credits,  as  they  were  acted  upcm  by  the  acooonting 
officers  of  the  department.'' 

In  this  account  several  balances  were  charged,  not  as  repor- 
ted by  the  receiver,  but  as  found  to  be  due,  at  different  periods, 
on  the  adjustment  of  his  accounts  at  the  treasury.  These  items 
then  are  not  the  evidence  on  which  the  accounting  officers 
acted^  but  the  result  of  their  judgment  on  the  accounts. 

Controversies  frequently  arise  on  treasury  adjustments,  be- 
cause certain  items  claimed  «s  credits  are  disallowed  or  ccorlcun 
debits  are  charged;  and  how  can  tiie  court  decide  on  ites6 
items  if  they  be  not  stated  in  the  transcript 

The  transcript  must  present  the  accounts  to  the  court,  as 
they  stood  before  the  accounting  officers,  and  tiie  judgment 
of  the  court  mdst  be  given  on  this  evidence;  This  transcript 
therefore  so  fax  as  regards  the  sums  charged  as  balances,  is 
not  evidence. 

It  bemg  suggested  that  there  were  other  questions  in  the 
case,  which  both  parties  were  desirous  of  bringing  before  the 
court,  the  defendants  consented  that  the  aboi^  tnuiscript 
flftiould  go  in  evidence  to  the  jury. 
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From  the  transcript  it  appelurs  that  the  defendant  ceased  to 
be  receiver  at  'the  end  of  the  first  six  months,  of  the  year  in 
'which  his  term  of  office  expired ;  and  that  he  received  during 
that  penod  between  four  and  five  hundred  thousand  dollars. 
And  the  question  is  whether  the  defendant  shall  receive  the 
commission  of  one  per  cent  allowed  by  law,  on  the  moneys 
received,  under  the  limitation  provided,  or  whether  the  com- 
mission shall  be  graduated  so  as  to  extend  over  the  whole 
year* 

This  construction,  it  appears,  has  been  given  to  the  law  by 
the  Secretary  of  the  Treasury,  and  consequently,  the  defend- 
aot  having  served  but  half  of  the  year,  he  has  been  allowed 
but  the  sum  of  twelve  hundred  and  fifty  d6Uars  for  his  com- 
missions. 

Ths  first  section  of  the  act  of  2Qth  April,  1818,  provides, 
that  '<the  receivers  of  public  moneys  for  the  lands  of  the  Uni- 
ted Slates,  shall  receive  an  annual  salary  of  five  hundred  dol- 
lars each,  and  a  commission  of  one  per  centum  on  the  mo|^ey« 
received,  as  a  omipensation  for  clerk  hire,  receiving,  safe 
keeping  and  transmitting,  suq^  moneys  to  the  treasury  of  the 
United  States;  provided,  always,  that  the  whole  amount 
which  any  receiver  of  public  moneys  shall  receive,  under  the 
provisions  of  this  act,  shall  not  exceed,  for  any  one  year,  the 
sum  of  three  thousand  dollars." 

This  act  adopts  two  modes  of  compensation;  the  one  an 
annual  salary,  and  the  ^ther  a  per  cent,  on  moneys  receivedi 
provided  the  commission  shall  not  exceed  twenty-five  hun* 
died  dollars  per  annum. 

The  salary  is  paid  quarterly,  and  is  limited  to  the  time  the 
service  is  performed.  But  the  commissions  depend  not  on  the 
time  of  service,  but  on  thrMunount  of  moneys  received.  And 
how  this  allowance  in  the  present  case  can  be  graduated  so  as 
to  pay  the  defendant  only  the  sum  of  twelve  hundred  and  fifty 
dellais,  when  the  law  allows  him  twenty-five  hundred  dollars, 
it  is  not  easy  to  see. 

The  law  limits  the  commission  to  twenty-five  hundred  dol* 
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lars  within  the  year,  but  the  limitation  applies  to  the  receiver 
who  receives  the  commission.  H^  shall  not  receive  within 
any  one  year,  including  his  salary,  for  his  services,  a  sum  exr 
ceeding-  three  thousand  dollars.  But  the  law  makes  no  pro* 
vision  imposing  a  further  limitation  for  e  firaction  of  a  year. 

There  is  no  evidence  before  the  court  that  the  successor  .of 
the  defendant  received  a  dollar  for  the  last  six  months  of  tfat 
year,  covered  by  the  defendant's  appointflaent  He  had  re- 
ceived a  sum  which  entitled  him  to  the  commission  of  twenty- 
five  hundred  dollars,  and  this  he  has  a*  right  to  claim. 
•  On  the  resignktion  of  the  defendant  he  pays  over  the  four 
hundred  thousand  dollars  received  within  the  last  six  months, 
and  he  is  refused  t  credit  for  the  commissions  which  the  law 
allows  him.  And  thia  is  done  under  the  supposition  that  his 
successor  may  receive  money  enough  for  the  remainiag  six 
months  of  the  year,  to  entitle  him  to  claim  the  sum  of  twelve 
hundred  and  fif^y  dollars  as  commissions.  But  suppose  he 
should  receive  the'  sum  of  ten,  twenty  or  fifty  thousand  dol- 
lars, what  is  then  to  be  done.  Shall  he  receive  one  per  cent 
upon  the  sum  thus  received,  and  shaft  the  balance  of  the  com- 
mission be  paid  to  his  predecessor. 

This  would  be  unjust  as  regards  the  services  compensated, 
and  in  violation  of  the  law. 

Why  shall  one  individual  receive  one  percent,  and  another 
about  one  quarter  per  cent,  on  moneys  received  within  the 
year.  If  the  law  admits  of  any  graduation  of  the  commis- 
sions, it  should  be  made  on  the  sums  respectively  received,  and 
not  in  reference  to  the  time  of  service.  The  salary  has  refer- 
ence to  the  time,  the  conimission  to  the  amount  of  moneys 
received. 

The  year  of  the  new  receiver  ccMmences  from  the  date  of 
his  appointment  And  suppose  that  he  should  not  receive  a 
dollar  for  the  first  six  months  of  the  year,  but  for  the  last  six 
months  should  receive  a  sum  which  would  give  him  the  foil 
limit  of  the  commissions  allowed  in  any  one  year,  could  be 
not  claim  them. 
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He  is  not  appointed  to  fill  a  vacancy^  but  (ox  the  term  of 
four  years,  under  the  law.  And  fie  is  as  much  entitled  to* 
twenty-five  hundred  doUars  as  commissions,  should  one  per 
cenV  on  moneys  received  amount  to  that  dum,  for  the  firat 
year  of  his  service,  as  for  either  of  the  three  remaining  ye^rs. 
And  it  is  matter  of  surprise  that  a  different  construction 
should  have  been  given  to  the  law. 

If  the  construction  contended  for  be  correct,  the  compensa- 
tion of  the  successor  of  the  defendant,  as  to  his  commissions 
for  the  first  six  months,  must  be  fixed  by  the  amount  of  mo- 
neys received  by  him  within  that  period,  and  not  by  the  sum 
received  within  the  year. 

By  graduating  the  allowance  of  commissions  to  quarterly 
payments,,  and  giving  it  the  character  of  a  salary,  injustice  is 
done  and  the  law  is  misconstrued. 

The  oihei  items  of  credit  claimed  by  the  defendant,  whidii 
were  refused  by  the  treasury  department,  were  proper  items 
of  expenditure,  and  the  jury  will  allow  them,  if  the  proof  of 
4lisbursement  be  satisfactory. 

The  jufy.found  a  verdict  for  the  defendant. 


Jambs  Wbight  bt  al.  v.  William  R.  Cogswell. 

t 

An  affidavit  to  hold  to  bail  must  be  poative ;  and  the  indebtment  must  be  stated 

from  iho  knowledge  of  the  affiant 
Aa  affida^t  that  the  affiant  was  iAfondtd  and  eerily  behevea  the  defiandant  is  in- 

debited  to  th^  ^laintiffii  is  insufficient.  ' 

The  cffiant  miist  state  more  than  the  mere  lagal  import  of  the  instrument  on 

which  the  action  is  brought 

Mr.  Johnson  appeared  for  the  plaintifis,  and  Mr.  Logan  for 
the  defendant. 

OPINION  OF  THE  OOURf. 

Tms  action  is  brought  on  a  promissory  note,  of  84044  44. 
Before  the  writ  was.  issued,  James  H.  Sanford  made  an  affi- 
davit  that  he  was  informed  and  verily  believed  the  defendant 
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was  justly  indebted  to  the  plaintiff  in  the  just  and  foil  aom 
.  of  $4281  7I9  the  same  being  the  an^ount,  including  ipteraatf 
of  a  certain  promissory  note,  ^a  and  that  unless  the  defimd- 
ant  shall  be  held  to  bail,  the  amount  of  the  judgment  -wjjH  be 
iOL  danger  of  being  lost. 

The  statute  of  Dlinois  concerning  bail  provides  «that  in  all 
actions  to  be  commenced  in  any  court  of  leoord  in  this  stale 
and  founded  upon  any  specialty,  bill  or  note  in  writing,  ot  on 
the  judgment  of  any  court,  foreign  or  domestic,  and  in  all 
actions  of  covenant,  &c.  in  which  the  plaintiff  ot  other  credi- 
ble person  can  ascertain  the  sum  due  or  damages  sustained, 
and  that  the  same  will  be  in  danger  of  being  lost,  aa  HaeX  the 
benefit  of  whatever  judgment  may  be  obtained  will  be  in 
danger  unless  the  defendant  or  defendants  be  held  to  bail,  and 
shall  make  affidavit  thereof,  the  defendant  ahdl  be  held  to 
special  bail,'^  &c 

A  motion  is  made  by  the  defendant's  counsel  to  quash  the 
bail  bond,  on  account  of  the  insufficiency  of  the  affidavit. 

The  statute  prescribes  the  tenns  on  which  a  plaintiff  is 
entitled  to  special  bail  An  affidavit  is  required^  ftough  the 
action  may  be  founded  on  a  judgment,  or  an  instrument  of 
the  highest  solemnity;  and  this  affidavit  must  state  the 
amount  due  or  the  damages  sustained. 

A  very,  strict  rule  has  been  observed  in  regard  to  affidavits 
to  hold  to  bail  in  the  King's  Bench.  The  rule  has  been 
somewhat  less  strict  ip  the  conunon  pleas.  1  Sellon,  104. 

In  the  case  of  Camp  v.  Lmhoigaany  Burr  Rep.  655,  the 
court  held  that  the  affidavit  must  be  as  positive  bb  the*natnre 
of  the  case  admits.  And  in  3  Term  Rep.  575,  that  the  aflSda- 
vit  of  indebtment  is  not  good  if  made,  <<  as  appears  by  the  ac- 
count annexed." 

In  Strange's  Rep.  1226,  it  was  decided  that  swearing  to  a 
belief  of  indebtm^t  i^  not  sufficient        « 

In  the  common  pleas,  3  Wild.  Rep.  154,  it  was  decided  that 
an  affidavit  whidi  stated  the  circumstances  of  ibe  cause  of 
action,  without  specifying  the  aknount  due,  was  sufficient 
The  affidavit  in  this  case  was  not  made  by  the  party  to 
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whom  the  debt  was  due,  but  by  a  stranger  to  the  original 
tran}5action/ who  swears  that  <<he  is  informed  and  verily  be- 
lieves the  defendant  was  justly  indebted,"  &c. 

This  oath  was,  probably,  made  by  the  affiant,  from  an  m- 
spectian  of  the  note  on  which  the  action  is  founded;  and,  per- 
haps, a  conespondence  with  the  plaintiff.  Now  it  is  fair  to 
ihfer  that  the  statute,  in  requiring  a'h  affidavit  to  hold  to  bail, 
intended  more  than  a  statement  which  any  one  could  make, 
on  an  inspection  of  the  instrument  on  which  the  action  is 
brought  And  the  affidavit  filed  in  this  case  is  nothing  more 
than  this.  The  affiant  is  iitformed  and  believes,  that  the  de- 
fendant is  indebted  to  the  plaintiff.  His  information  inay 
have  been  acquired  ftom  the  plaintiff  oi*  from  reading  the 
note;  and  as  indebtment  is  the  legal  inference  arising  from  the 
&ce  of  the  note,  the  affiant  might  well  say  that  he  believed  the 
defendant  was  justly  indebted,  &c. 

If  any  effect  be  given  to  the  statute,  the  affidavit  must  con- 
tain something  more  than  the  belief  of  the*  affiant,  founded 
upon  the  legal  import  of  the  obligation..  lie  suin  due  must 
be  stated  positively  and  by  a  person  who  can  swear  from  his 
own  knowledge.  The  bail  bond  is  set  aside,  on  the  ground 
that  the'affklavit  is  insufficient 
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A  note  pajrable  to  A.  B.  C.  or  D,  is  payable  to  the  promiMeefl  indNidually,  and 
not  to  the  three  firit  jointly,  or  the  fourth. 

Mr.  Cowles  appeared  for  the  plaintifis,  and  Mr.  Logan  for 
the  defendant 

OPINION  OP  THE  COURT. 

This  is  an  action  of  assumpsit,  brought  on  the  following 

note.  •'        .  . 

Chicago,  June  24th,  1836.    Twelve  months  after  date  I 
40* 
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promise  to  pay  Jamiflon  Samuels,  H.  N.  Davis,  Elias  T.  Lang- 
ham  or  Durham  Spaulding,  five  hundred  dollafs,  for  ieven 
lots  in  Bellfontaine,  vs^ue  received.  Johk  Etaks. 

The  declaration  stated  that  defendant  made  a  certain  note 
in  writing,  commonly  called  a  promissory  note,  bearing  dafd 
the  day  and  year  aforesaid,  and  then  and  there  delivered  Hie 
said  note  to  the  plaintifEs  tf nd  one  Durham  Spaulding,  by  whi6h 
the  defendant  promised  to  pay  the  plaintifi,  by  the  name  and 
description  of  Jamison  Samuels,  H.  N.  Davis  and  Elias  T. 
Langham,  or  to  Durham  Spaulding,  &c.  And  the  breach 
alleged  that  the  defendant  had  failed  to  pay  to  the  plaintifb  or 
to  purham  Spaulding,  &c. 

The  defendant  filled  a  demurrer ;  and  it  is  contended  that 
the  action  should  have  been  brought  by  ail  the  promissees  or 
by  one  of  them ;  but  the  court  ovenruled  the  Aexxattrer  and 
held  that  from  the  face  of  the  declaration  tiie  action  aeems  to 
be  well  brought. 

The  demurrer  being  witiidrawn,  the  general  issue  was  filed 
and  on  the  trial,  an  objection  was  made  to  the  note,  when 
offered  in  evidence,  on  the  ground  that  it  varied  firom  the  de- 
claration. 

On  the  part  of  the  plaintiffs  it  is  contended  that  the  promise 
was  made  to  the  three  plaintiffs  or  to  Durham  Spaulding  in 
the  alternative,  and  that  the  action  may  be  brought  in  the 
name  of  either. 

If  such  be  the  construction  of  t6e  instrument,  it  is  weli'de- 
scribed  ii)  the  declaration,  and  there  is  no  variance. 

The  promise  is  in  the  disjunctivei  and  if  it  be  not  to  the 
plaintiffs  or  to  Spaulding,  as  contended  for  by  the  counsel  for 
the  plaintifb,  it  must  be  to  the  promissees  individually. 

The  grammatical  construction  of  the  note  would  interpose 
the  disjunctive  or,  after  each  of  the  nsones  of  the  promissees. 
The  maker  of  the  note  promises  to  pay  Jamison  Samuels,  H. 
N.  Davis,  Elias  T.  J^ngham  or  Durham  Spaulding,  that  is,  be 
promises  to  pay  Jamison  Samuels  or  H.  N.  Davis  or  Elias  T. 
Tiangham  or  Dutham  Spaulding. 
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It  is  admitted  that  this  is  a  question  of  intention  rather  than 
of  grammatical  arrangement ;  but  there  is  nothingon  the  face 
of  the  note,  which  goes  to  show  that  the  intention  of  the 
parties  was  different,  from  the  gramm|itical  import  of  the  lan- 
guage used :  And  when  this  is  (be  case,  the  court  can  gire 
only  that  construction  to  the  instrument,  which  the  words  used 
require. 

A  pfdmise  to  pay  A  B  C  or  D,  is  undoubtedly  a  promise  to 
each  individually,  and  not  a  joint  promise  to  the  three  per- 
sons first  named  or  the  last.  And  this  is  the  case  under  con- 
sideration. We  think,  therefore,  that  the  note  is  not  described 
in  the  declaration,  either  according  to  its  tenor  or  legal  effect 
That  the  action  must  be  brought  in  the  name  of  some  one  q{ 
tlw  promifuees^  and  nol  in  the  names  joiBtiy  oC  tha  plaint!^ 

A  judgment  of  neanniit  was  eniaML 
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LzssBB  •OF.  David  Baar  'v.  James  Gallowat,  Juk. 

By  the  common  kw  mam  during  oovertnze  mnit  be  diown,  tooiiitietfae  lniiba4 

to  daim  as  tenant  by  the  cniteay. 
To  this  rale  then  ate  oeilpin  ezeeptiona. 

The  law  does  not  reqniiQ  that  to  be  done  which  ia  tmieaaonafale  or  mpiaeticabfe. 
In  this  oonntry  an  entry  on  wild'land  ia  notr  neoeaaaiy,  to  enable  th^  hnahand  to 

daim  aa  tenant  by  thecnrtety. 
A  perception  of  the  eapleea  b  efidanoe  of  8eidn,balthiB  ia  pieainned  onder  a 

deed. 
Under  the  atatate  of  Uaea  an  entry  was  not  eaaential  to  a  oompleta  title. 
Tlie  party  who  aeeka  Ib.invalidafeB  or  avoid  a  deed  mnat  SmpwA  it. 
If  there  waa  an  tdTerae  poaaeaoon  at  the  time  the  deed  to  the  ^<«fa»il*nt  wae  eze- 

cnted,  it  is  incumbent  on  the  plaintiff  to  ahow  it 
The  Conit  will  not  prarame  filcta  againatadeed  which,  upon  ita  ftoe^  haa  aO  tlie 

legal  reqnifltea  to  make  it  a  valid  inatnuaent 

Messrs.  Scott  and  Leonard  appeared  for  the  plaintiff,  and 
Messrs.  Stansbury  and  Bond  for  the  defendant 

.   OranON  OP  THE  COtJRT. 

The  plaintiff  gare  in  evidence  a  patent  fiom  the  United 
States  to  Charles  Bradford  for  theland  in  controversy,  dated 
the  14th  May,  1 796.  The  patentee  died  without  issue,  leaving 
Henry  G.  Bradford,  Charles  H.  Bradford,  Elizabeth  J.  Brad- 
ford, and  Fielding  M.  Bradford  his  heirs  at  law.  Henry  and 
Charles  died  intestate  and  without  issue. 

Elizabeth  intermarried  with  John  Finley.    They  had  two 

children,  Henry  Heath  Finley  and  Elizabeth  J.  Finley.    The 
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latter  intermarried  with  David  Barr,  the  lessor  of  the  plaintiff^ 
and  is  oow  deceased* 

The  plaintiff  also  gave  in  evidence  a  deed  to  him  for  the 
land  from  Henry  Heath  Finley,  and  here  he  rested  his  case. 

The  defendant  gave  a  deed  for  the  Ibid  in  evidence  from 
Fielding  M.  Bradford  and  John  Finley,  the  hiisband  of  Eliza- 
beth J.  Bradford,  and  fiither  of  Henry  Heath  Finley,  and  of 
the  wife  of  the  lessor  of  the  plaintiff;  which  was  executed  the 
S9th  November,  1815.  The  wife  of  the  grantor  John  Finley, 
died  before  the  'execution  of  this  deed.  Possession  was  taken 
by  the  defendant  a  short  time  after  »the  date  of  this  deed,  and 
tfaero  is  no  proof  of  a  prior  posAssion. 

In  the  a]^;ument  of  Ibe  case  it  was  insisted,  that  no  interest 
)mssed  under  the  deed  from  John  Pinley  to  the  defendant  ^  as 
it  was  made  subsequent  to  the  death  of  his  wife,  and  there  is 
no  evidence  of  actual  seisin,  which  is  necessary  to  be  shown 
by  the  husband  to  enable  him  to  claim  tbe  land  conveyed,  as 
tenant  by  the  curtesy.  And  it  is  also  insisted  by  the  plain- 
tiff, if  seisin  in  fact,  by  the  husband,  during  the  life  of  bis 
wife,  were  iiot  necessary,  yet  it  is  incumbent  to  show  that 
at  the  time  of  the  conveyance  there  was  no  Adverse  posses- 
don.  ' 

Before  deeds  or  feaffinents  were  used  for  the  conveyance 
of  land,  livery  x>{  seisen  was  the  only  evidence  of  title.  And 
tfus  livery  was  required  to  be  mad^  by  entering  upon  the 
land,  and  Ifaere  in 'the  presenoe  of  the  vicinage  to  deliver  the 
possession;  The  notoriety  of  the  act  afforded  the  only  evi- 
dence of  title,  for  the  whole  rested  fax  the  memory  of  the  wit- 
nesses, called  to  observe  the  cerefiaony .  And  after  the  inven- 
tion of  deeds  and  other  written  evidence  of  title,  the  andent 
princ^les  of  the  common  law  were  only  departed  from  so  for 
as  to  consider  the  instrument,  not  as  the  title  Itself,  but  as  the 
evidence  of  title:  And  that  it  authorized  an  entry  on  the 
land,  without  which  the  grantee  could  not  convey  the  land, 
nor  bring  an  action  agamst'e  trespasser.  Nor  would  it  de- 
scend to  his  heirs  on  his  decease.    Without  an  entry,  except 
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in  cases  which  shall  be  hereafter  noticed,  he  could  not  biiag 
an  action  on  the  title  of  the  land.  .    , 

1  Coke  on  Lit  29,  ch.  4.  sec.  35.  <^  Tenant,  by  the  cortesy^ 
of  fingland,  is,  where  a  man  taketh  a  wife  seised  in  fee  aim- 
pie,  or  in  fee  tail  general,  or  seised  as  .heir  in  tail  special  and 
bath  issue  by  the  same  wife,  male  or  female  bom  alive,  albeit 
the  i^sue  after  dieth  or  livedi,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  hisiife  by  the  laws  of  England. '' 

<<  ^d  first  of  what  seisin  a  man  shall  be  tenant  by  the  cur- 
tesy. There  is  in  law  a  twofold  seisen,  viz :  a  seisen  in  deed, 
and  a  seisen  in  law.  And  here  LiUleton  intendeth  a  seisen  in 
deed,  if  it  may  be  attained  unto,  as  if  a.man  dieth  seised  of 
laiids  in  fee  simple  9r  fee  tsil  general,  spd  these  lands  descend 
to  liis  daughter,  and  she  taketh  a  hiisband  and  hath  issue  and 
dieth  before  any  entry,  the  hiisband  shall  not  be  tenant  by  the 
curtesy ;  and  yet  in  this  casd  she  ha4  a  seisen  in  law  ^  but  if 
she  or  her  husband  had  during  her  life  entered  he  sboold  have 
been  tenant  by  the  curtesy.'' 

<'  But  if  a  man  seised  of  an  advowson  or  rent  in  fee  hath 
issue  a  daughter  who  is  married  and  hath  issue  and  dieth 
seised,  the  wife,  befolre  the  r^at  became  due,.or  the  church 
became  void,  dieth,  she  had  but  a  seisen  in  law,  and  yet  she 
shall  be  tenant  by  the  eurtesy,  because  she  could  by  no  means 
obtain  to  any  other  seisen.  But  a  mai^  shall  net  be  tenant  by 
the  curtesy  of  a  base  right,  title,  use,  or  of  «a  reversion  or  re^ 
mainder  expectant  upon  an  estate  of  freehold,  unless  the  par- 
ticular estate  be  determined  or  ended  during  the  ooverture." 

1  Coke's  Rep.  123.  By  the  common  law  lands  or  tene- 
ments cannot  pass  but  by  selemn  livery,  or  matter  of  lecoid^ 
or  by  sufficient  writing,  if  the  thing  lies  in  grant    • 

Tl^e  wife  at  common  law  was  endowable  where  thejre  had 
been  no  actual  possession,  and  the  reason  is|  that  durii^  cover- 
ture she  could  not  take  possession  of  the  lands  of  her  husband. 
2  Coke  on  Litt.  358.  sec.  681. .  ^For  tenant  in  fireeholil  in  land 
is  he  whq,  if  he  be  deprived  of  ihe  freehold,  may  have  an  as> 
size,  but  tenant  in  freehold  in  law  before  his  entry,  in  deed 
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shall  not  have  an  ^isBize.  And  if  a  man  be  seised  bf  certain 
land,  and  hath  issue,  a  son  who  taketh  vrik  and  the  father  di- 
eth  seised,  and  after  the  son  dies  before  any  entry  made  by 
him  into  the  land,  the  wife  of  the  son  shall  be  endowe4  in  the 
land,  and  yet  he  had  no  behold  in  deed,  but  he  had  a  fee  and 
fir^hold  in  law.'^ 

Under  the  cominon  law,  actiikl«seisen  was  necessary,  to 
enable  the  hurt>and  to  daim  as  tenant  by  the  curtesy.  !Qut 
this  rule  was  not  inflexible.  It  yielded  to  circumstances,  as 
in  the  case  of  an  advowson  or  rent,  or  wher^  an  entry  is  preven- 
ted by  force.  Litt.  S.  417, 418.  In  like  manner  if  a  man  hare 
a  title  of  entry  into  lands,  but  dare  not  enter  for  fear  of  bodily 
barm,  and  he  approach  as  near  the  land  as  he  dare,  and  claim 
the  land  as  his  own,  he  hath  4>resently,  by  such  claim,  a  pos- 
session and  seisin  in  the  lands,  as  well  as  if  he  had  entered  in 
deed.  Litt.  S.  419.  And,  tinder  some  circumstances,  living 
within  view  of  the  land,  will' give  the  feoffee  a  seisin  in  deed, 
as  fully  as  if  he  had  made  an  entry. 

•  1  Cokp  on  litt  29  ch.  4.  S.  35.  If  an  estate  of  freehold  in 
seignories,  rents,  commons,  or  such  like,  be  suspended,  a  man 
shall  not  be  tenant  by  the  curtesy,  but  if  the  suspension  be  but 
for  years,  be  bhall  be  tenant  by  the  curtesy.  As  if  a  tenant 
make  a  lease  for  life  of  the  tenancy  to  the  seignories  who  ta- 
keth a  husband  and  hath  issue,  the  wife  dieth,  he  shall  not  be 
tenant  by  the  curtesy,  but  if  file  lease  had  been  but  for  years 
he  shall  be  tenant  by  the  curtesy.  And  in  3  Atk.  436,  the 
Court  say,  lands  on  which  there  were  leases  for  years  existing 
and  a  rent  incurred,  descended  .on  a  wife  as  tenant  in  tail  gen- 
Bral,  who  survived  three  months  after  the  rent  day  occuipred, 
though  she  made  no  entry,  nor  received  any  rent  during  Jier 
life,  yet  this  was  such  a  possession  in  the  wift  as  made  the 
husband  tenant  by  the  curtesy. 

In  Boswick's  case,  5  Co.  94,  it  was  held  that  letters  patent 
under  the  great  seal,  do  amount  to  a  livery  in  law,  and  must 
give  actual  seisin.  As  wh6re  a  livery  is  made  of ^ne  parcel  of 
land  in  the  name  of  others  in  the  same  vicinity.     ' 
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No  lirtfry  of  seiflin  is  neoeflsary*  to  pesfeft  a  title  fay  leUm 
patent,  llie  giantee  in  such  acase  takes  fay  matter  cf  reooid 
and  the  law  deems  the  grant  of  recordC  of  equal  notoriety  with 
an  actual  tradition  of  the  land  in  the  view  of  .the  yioinage. 
The  contrary  is  the  fact  as  to  feofEm^ts.  The  deed  is  inope- 
rative  without  livery  of  seisin.    Grreen  v,  Idter,  8  Cranch,  229i 

A  perception  of  ^  profits,  or,  in  more  tyohnical  language, 
a  tfJdng  of  the  esplees  is  eyidsnco  of  seisin,  kut  if  seisin  be 
establisbed,jthis  is  presum0d 

.Under  the  statute  of  uses  the  bargainee  without  emtry  at 
livery  of  seisin,  has  a  complete  seisin  in  deed.  Har.  Ck).  litL 
961.    Note. 

.  In  most  of  the  states  of  the  (Jnion  statute  have  been  adop* 
ted,  if  not  in  the  same  language,  to  the  same  effect,  as  Ifae 
statute  of  uses.  The  delivery  of  the  deed  is  safaMtuted  £91 
the  ancient  form  of  livery  of  seisin.  And  this  is  held  to  be  a 
seisin  in  deed,  where  theie  is  no  adverse  possession  at  the 
time. 

The  question  in  .the  present  case  is,  whether  wild  a^^id  unap- 
propriated lands,  patented  fay  the  government,  can  deaoeod, 
to  a  female  out  of  possession  so  as  to  invest  her  husband^  after 
her  decease,  with  a  tenancy  by  the  curtesy,  wliem  there  was 
no  entry  during  coverture,  either  by  the  wife  or  husband. 

The  feaaon  on  which  Uvery  of  seisin  was  instituted,  Ails  in 
this  case.  And  it  is  a  sound  maxim  that  where  the  reaaon  of 
the  rule  fails  the  rule  itself  can  have  no  applkation. 

Why  should  a  formal  entry  be  'made  on  land  situated  in  a 
wilderness,  remote  fiK>m  human  habttetion.  Such  an  esdry 
could  not  be  notorious,  as  there  is  no  vicinage  to  witness  the 
act,  or  preserve  the  fact  If  the  law  requires  aething  in  vain, 
it  cannot  reqtare  an  entry  under  such  drcumstanoes. 

If  an  entry  is  dispensed  with,  where  there  is  a  lease  fiir 
years,  an,advowson  or  tgd^  or  where  ft>roe*is  used  to  prevent 
as  above  stated,  is  not  the  reason  as  strong,  to  excuse  an  entiy 
on  land  in  an  uninhabited  countar^.  *  The  law  can  never  re- 
quire an  individual  to  do  that  vhich  is  eidier  iaqpradiGable  or 
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unreasonable.  And  what  could  be  more  unreasonable  or  ab- 
surd than  to  require  an  entry  on  wild  lands,  to  vest  a  com* 
plete  title  in  the  grantee. 

In  the  case  of  Cfreen  v.  Liter,  above  cited,  the  court  held 
emphatically,  that  an  entry  was  unnecessary.  And  the  same 
doctrine  is  laid  down  in  4  Day,  294.  And  in  the  case  of 
J(uk$on  ex  dem.  Buckman  v.  Sallich,  8  John.  208,  the  court 
say,  where  a  feme  covert  is  the  owner  of  wild  and  unculti- 
▼ated  land,  she  is  considered  in  law,  as  in  fact,  possessed  so  as 
to  enable  her  husband  to  become  a  tenant  by  the  curtesy.  An 
actual  entry  or  pedis  positio  by  the  wife  or  husband,  during 
the  coverture  is  not  requisite  to  the  completion  of  a  tenancy 
by  the  cUrtegy. 

This  is  believed  to  be  the  correct  rule  as  generally  recog- 
nized in  this  country.  Adhering  to  what  they  conceive  to  be 
the  common  law  on  the  subject,  the  court  of  appeals  of  Ken- 
tucky hold  that  to  sustain  ft  writ  of  right,  it  is  necessary  for 
the  demandant  to  show  a  pedis  positio.  And  on  this  point 
that  court  holds  a  different  doctrine  from  the  supreme  court  of 
the  United  States.  Applying  this  rule  to  all  cases  and  under 
all  circumstances,  as  the  court  of  appeals  are  understood  to 
do,  they  are  unquestionably  wrong.  *  For  it  has  been  Shown 
that  there  are  exceptions  to  the  rule.  But  it  must  be  admit- 
ted that  the  rule  is  of  general  application,  only  subject,  like 
most  other  general  rules,  to  certain  exceptions.  And  it  is  be- 
lieved that  wild  and  uncultivated  lands  in  this  country  form 
as  strong  a  case,' for  an  exception  to  the  rule,  as  any  above 
stated. 

But  admitting  tf^e  rule  here  laid  down  as  correct,  the  coun- 
se!  for  the  plaintiffs  insist  that  it  is  incumbent  on  the  person 
claiming  imder  a  deed,  to  show,  if  not  a  pedis  positio,  at  least 
that  the  land  conveyed  was  wild  and  uncultivated,  and  that 
diere  was  no  adverse  possession,  when  the  deed  was  execu- 
ted That  these  being  essential  to  the  validity  of  the  deed,  the 
party  who  claims  under  it,  must  prove  them. 

An  adverse  possession  cannot  be  presumed  against  a  deed. 
41 
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If  it  exists  it  must  be  shown  by  the  party  who  impeaches  the 
deed  and  endeavors  to  avoid  it 

In  the  case  of  the  Leasee  of  Holies  heirs  v.  HemphUPa 
heirsy  3  Ham.  238,  the  court  say  we  have  always  held  that  a 
complete  title  may  be  executed,  without  an  actual  entry  and 
where  the  grantee  may  never  have  been  within  hundreds  of 
miles  of  the  property  granted.  The  delivery  of  the  deed  has 
been  considered  as  giving  possession  in  contemplation  of  law, 
and  the  grantor  is  presumed  to  have  entered,  unless  that  pre- 
simnption  is  rebutted  by  facts  wholly  inconsistent  with  it,  as 
where  the  premises  at  the  time  of  the  grant,  are  in  the  actual 
seisen  of  a  third  person  claiming  title  adverse  to  the  grantor. 

In  the  case  of  Oreen  v.  WatkinSy  7  Wheat.  27^  the  supreme 
court  observe,  where  the  demandant  shows  no  seisen  by  a 
pedis  positiOy  but  relies  wholly  on  a  constructive  actual  sei- 
sen, in  virtue  of  a  patent  of  the  land  as  vacant  land,  it  is  com- 
petent for  the  tenant  to  disprove  that  constructive  seisen,  by 
showing  that  the  state  had  previously  granted  the  same  land 
to  other  persons  with  whom  the  tenant  claims  no  privity. 
And  again  in  the  same  case,  the  court  say  in  a  writ  of  rights 
the  tenant  cannot  give  in  evidence  the  title  of  a  third  person^ 
with  which  he  has  no  privity,  unless  it  be  for  the  purpose  of 
disproving  the  demandant's  seisen. 

In  the  case  of  Bush  v.  Bradley y  4  Day,  298,  the  Court  held 
that  proof  of  an  adverse  possession  does  not  prevent  the  estate 
by  the  curtesy  from  attaching.  But  it  is  unnecessary  to  con- 
sider this  point,  as  it  does  not  arise  from  the  fiurts  in  the  eaae. 

We  think  that  the  four  requisites  to  constitute  a  tenancy  by 
the  curtesy,  which  are  marriage,  seisen,  birth  of  a  child,  and 
death  of  Ae  wife,  have  been  sufficiently  shown  by  the  de* 
fendant  to  sustain  the  deed  from  Finley  to  him.  Indeed  none 
of  the  requisites,  except  that  of  seisen,  are  di^Mited.  And  we 
are  clearly  of  the  opinion  that  there  was  seisen  in  deed  in  this 
case,  which  gave  Finley  a  right  to  claim  a^  tenant  by  tb» 
curtesy;  and  consequently  that  his  deed  to  the  defendant  cot* 
veys  a  life  estate  in  the  premises  in  controversy. 
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AAer  the  Court  had  made  up  their  opinion  in  this  case, 
they  were  informed  that  the  counsel  had  agreed  to  continue 
the  cause  to  await  the  decision  of  the  State  Court,  in  a  case  in 
chancery  between  the  parties,  which  involves  the  validity  of 
the  contract  between  the  heirs  of  Bradford  and  the  defendant 
But  as  the  Court  had  examined  the  case,  and  made  up  their 
opinion  on  it,  it  was  thought  proper  to  publish  the  opinion. 


.  WOBCBSTSB  BT  AL  V.  TrVMAN  &  SmiTH. 

t 

A  rate  to  ■hour  cme  why  an  attndimfflitghonM  not  Mwia,liar  breach  of  an  injuiie» 

tion,  te  not  the  mode  of  proceeding  in  this  Court. 
A  niotifln  ahoold  be  made  that  the  defendant  etand  committed  for  a  breach  of  the 

Injmictifln,  and  thia  motion  ia  made  on  notice  being  giiren  to  the  defendant 
Ko  notice  having  heen  given  in  this  caae^  the  Comrt  ovemted  the  motion  fer  an 


OPINION  OP  THE  COURT. 

Messrs,  Chase  ^  Fox  who  appear  for  the  complainants^ 
move  for  attachment  against  the  defendants,  on  the  ground 
that  fhey  have  violated  the  injunction  heretofore  granted  in 
this  case,  restraining  the  publication  of  certain  school  books. 

The  allowance  of  the  injunction  at  the  last  term  is  shown, 
and  also  a  summons  with  an  order  indorsed,  enjoining  the 
publication  of  the  works,  which  was  served' on  the  defendants. 

And  several  affidavits  were  read  which  prove  that  the  pub- 
lication of  the  books  had  been  continued  after  notice  of  the 
injunction  had  been  served. 

Messrs.  Wright  4*  Vaughan  objected  to  the  attachment, 
because  no  notice  had  been  served  on  the  defendants  of  this 
motion;  and  they  insisted  that  a  rule  to  show  cause  why  an 
attachment  should  not  issue  is  the  proper  mode  of  proceeding 
fi>r  a  disobedience  of  the  injunction. 

By  a  rule  adopted  by  the  Supreme  Court,  to  regulate  pro- 
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ceedings  in  Chancery,  it  is  provided  that  <<in  all  c^aes  wfaoe 
the  roles  prescribed  by  that  Court,  or  by  the  Circuit  Court  do 
not  apply,  the  practice  of  the  Circuit  Courts  shall  be  r^^- 
lated  by  the  practice  of  the  Hi^  Court  of  Chancery  in  in- 
land." 

No  rule  has  been  adopted  by  this  court  to  regulate  this 
motion,  and  we  must  look  to  the  precedents  established  in  the 
English  courts. 

<<The  practice  in  England  formerly  was  that  upon  affidavit 
of  the  service  of  the  injunction,  an  attachment  issued  for  the 
breach  of  it  If  the  defendant  was  arrested  on  the  attachment 
and  entered  his  appearance,  And  answered  interrogatories  un* 
der  oath,  &c,  if  he  denied  the  service  of  the  injunction,  it  waa 
required  to  be  proved,  &c."  Har.  Ch.  pr.  552.  But  in  Eden 
on  Injunctions  56,  it  is  stated,  that  the  modem  practice  where 
a  contempt  for  a  breach  of  the  injunction  is  chained,  is  to  give 
notice  of  a  motion,  not  that  the  defendant  should  show  cause* 
why  he  should  not  be  committed;  but  that  he  may  stand  oon- 
mitted  for  breach  of  the  injunction,  which  is  moved  upon  af-- 
fidavit  of  the  service  of  the  injunction. 

In  the  case  o{  jStrgerstein  v.  Bunt,  6  Yes.  487, 16*.  Ramil- 
fy,  for  the  plaintiff,  moved  that  the  defendant  should  show 
cause  why  he  should  not  stand  committed  for  breach  of  the 
injunction,  &c 

And  the  Lord  Chancellor  said,  ^<  it  is  not  the  practice  in  thia 
Court  for  a  man  to  show  cause  why  he  should  not  stand  com* 
mitted.  The  motion  ought  to  be,  that  he  shall  stand  commit- 
ted for  breach  of  the  injunction;  and  it  ought  to  be  made 
upon  personal  service  ugpn  hjm,  that  the  Court  will  be  moved 
for  that  purpose.  When  the  injunction  is  to  do  a  thing,  the 
course  is  to  move  for  an  order  that  he  shall  do  it  by  a  particu- 
lar day,  or  stand  conunitted.  But  this  is  not  to  do  a  thing. 
The  proper  mode  therefore  will  be  to  serve  him  with  notice^ 
that  the  Court  will  be  moved,  that  he  shall  stand  conunitted." 

And  in  the  case  of  Sehoonmaker  v.  Oilberty  3  John.  Cb 
311,  on  a  motion  having  been  made  for  an  attachment  to 


JULY  TERM,  1839.  485 


Woreefter  et  aL  «.  Trnmaii  &^  Smith. 


bring  up  the  defendant;  the  Chancellor,  on.  the  authority  of 
the  aboye  case,  and  on  the  due  service  of  the  affidavits  and 
notice,  ordered  that  an  attachment  issue  to  the  sheriff  to  bring 
Ae  defendant  into  court,  to  answer  for  the  contempt. 

On  these  authorities,  it  is  clear  that  it  is  not  the  English, 
practice  to  issue  a  rule  to  show  cause  why  an  attachment 
should  not  issue  for  a  breach  of  the  injunction;  and  it  is 
equally  clear  the  motion  that  the  defendant  should  stand  com- 
mitted for  the  contempt  is  made  after  personal  service  of  a 
notice  that  such  motion  would  be  made.  The  case  in  Ves.  is 
on  the  very  point,  and  also  the  authority  in  Johnson. 

In  the  present  ca^,  this  rule  has  not  been  observed.  No 
notice  whatever  has  been  given  to  the  defendants  that  ihe 
counsel  for  the  plaintifis  would  move  that  they  stand  com- 
mitted for  a  breach  of  the  injimction.  Verbal  information 
was  communieated  to  the  counsel  at  Cincinnati,  that  a  motion 
for  an  attachment  would  be  made  at  the  present  term ;  and  a 
motion  to  this  effect  wias  entered  on  the  minutes  of  the  Court, 
two  days  before  it  was  called  up  and  argued. 

This,  although  in  the  nature  of  a  criminal  proceeding,  is 
not  in  fact  strictly  of  that  character.  It  is  instituted  and  car- 
ried on  by  the  counsel  for  the  plaintiff,  and  not,  necessarily, 
by  the  attorney  for  the  govenunent  The  object  of  the  pro- 
ceeding is,  to  enforce  obedience  to  the  process  of  the  Court, 
by  punishing  an  intentional  disregard  of  it  The  mode  is 
summary  and  rigorous,  and  the  party  who  thus  'invokes  the 
aid  and  power  of  the.  Court,  should  bring  himself  strictly 
within  the  rule  which  entitles  him  to  the  redress  sought,  and 
subjects  the  defendant  to  the  punishment  which  must  follow. 

He  must  show  the  allowance  of  the  injupction,  that  it  has 
been  issued  on  the  terms  specified  and  within  the  limitations 
imposed.  That  it  has  been  duly  served,  and  that  notice  has 
been  given  to  the  defendant,  of  the  time  and  place  of  the  mo- 
tion, ^that  he  stand  committedfor  a  breach  of  the  injunction." 

On  this  motion  the  Court  will  not  investigate  the  title  of  the 
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complainants.  That  was  considered  on  the  allowance  of  the 
injunction,  and  will  be  again  investigated  on  a  motion  to  dis- 
solve, or  on  the  final  hearing.  But  the  Court  will  look  into 
the  case  to  ascertain  how  far  the  defendants  are  restrained,  and 
whether  the  writ  of  injunction  extends  beyond  the  allowance. 
And  there  are  other  points  made  m  the  argument  which  it  may 
be  proper  to  examine,  when  the  defendants  shall  be  properly 
brought  before  the  Court.  But  until  the  notice  shall  be  served 
of  the  usual  motion,  for  a  breach  of  the  iujunction,  no  other 
question -except  that  of  notice  is  before  the  Court 

Under  the  circumstances  of  this  case,  the  Court  feel  bound 
to  consider  the  preliminary  objection  of  want  of  notice,  as 
wholly  disconnected  with  the  facts  and  arguments  adduced 
on  what  may  be  termed  the  merits  of  the  motion.  In  requi- 
ring the  defendants'  counsel  to  argue  the  preliminary  objec- 
tions, in  connection  with  the  other  branch  of  the  case,  the 
Court  subjected  them  to  no  waiver  of  any  legal  objection. 
The  appearance  of  the  counsel,  therelbre,  is  not  a  waiv^  of 
notice,  and  such  appearance  is  only  considered  for-  the  pur- 
pose of  objecting  to  the  want  of  notice. 

The  motion  for  an  attachment  is  overruled. 


•  Joseph  Scott  v.  Richard  Evans. 

LftpM  of  time  a  good  bw  to  a  cbim  of  title  theogh  the  etatnte  of  Irani 

would  not  opente  m  the  ceee. 
An  adTone  poeeeemon  held  by  a  tenant  in  oommdn,  to  the  ezdonoii  of  his  oo* 

tenants,  ban  uqder  the  itatute  or  by  lapee  of  time. 
An  asognment  recited  in  a  patent  that  the  warrant  waa  aitiiignffd  by  die  repie* 

gentativee  of  A.  B.  ia  no  notice  to  the  purchaaer  that  the  ttfignmfnt  waa  made 

without  authority. 

Mr.  Wikox  appeared  for  the  complainant,  and  Mr.  Swan 
for  the  defendant 
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OPINION  OF  THE  GOUBT  BY  JUDGE  LEAYITT. 

This  case  is  submitted  to  the  court  upon  the  bill  and 
answer. 

The  bill  alleges  that  the  complainant^  a  citizen  of  the  state 
of  Virginia,  is  the  son  and  only  heir  of  Stephen  Scott,  who 
served  in  the  revolution,  in  the  Virginia  line,  and  was  entitled 
to  two  hundred  acres  of  land,  from  said  state ;  that  said  Scott 
continued  in  the  service  till  the  capture  of  Charlestown,  whore 
he  was  taken  prisoner,  and  shortly  after  died,  a  prisoner,  leav- 
ing a  widow,  Mary  Scott,  who  on  the  15th  of  August,  1787, 
(the  complainant  then  being  an  infant)  assigned  her  right  to 
her  deceased  husband's  claim  to  William  Putnam ;  that  on  the 
10th  of  November,  1792,  Putnam  assigned  his  right  to  Wil- 
liam Bigger,  who,  on  the  25th  of  Januaiy,  1793,  obtained  a 
land  warrant  for  the  same ;  that  on  the  5th  of  July,  1794,  Big- 
ger assigned  the  warrant  to  John  Graham,  who  located  it, 
with  others,  on  one  thousand  two  hundred  and  ninety-six  and 
two-thirds  acres,  in  Highland  county,  Ohio,  and  obtained  a 
patent  therefor,  dated  February  3d,  1800. 

The  bill  also  alleges,  that  the  defendant  is  in  possession  of, 
and  claims  title  to  four  hundred  acres  of  land  embraced  in  the 
patent  to  Graham ;  and  that  the  complainant  is  entitled  to  the 
same  proportion  of  said  four  hundred,  acres,  that  two  hundred 
bears  to  one  thousand  two  hundred  and  ninety-six  and  two- 
thirds  acres.  The  bill  further  sets  forth,  that  defendant  and 
all  under  whom  ho  claims,  are  chargeable  in  'equity,  with  no- 
tice of  his  claim,  and.  prays  that  defendant  may  answer  under 
oath,  and  that  he  may  be  compelled  to  convey  complainant's 
proportion  of  said  land,  and  that  the  same  may  be  set  off  to 
him  in  severalty.. 

A  copy  of  the  patent  to  Graham  reciting  the  assignments 
is  exhibited  and  made  a  part  of  the  bilL 

The  defendant  in  his  answer  sets  up  a  legal  title  to  three 
hundred  and  sixty-six  aicres  of  the  survey  of  one  thousand  two 
hundred  and  ninety-six  and  two-thirds,  acres,  obtained  in  the 
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year  1800,  by  puichs^  from  Nathaniel  Massie,  wbo  sold '% 
for  himself  (being  entitled  to  one-third  as  locator)  and  as  the 
agent  and  attorney  of  the  said  John  Graham.  He  also  alleges 
thai  he  settled  on  the  land  in  the  year  1801 ;  has  had  peaeea- 
ble  possession  since  that  time ;  and  has  made  lasting  and  val- 
uable improvements  thereon :  and  moreover,  that  he  had  no 
notice  of  complainant's  claim,  or  of  any  defect  in  his  title,  till 
about  two  years  since,  when  he  received  a  letter  ^om  Mr. 
Wilcox,  &e  solicitor  of  complainant,  informing  him  of  the 
claim  now  set  up. 

Defendant  also  insists,  that  he  is  an  innocent  purchaser, 
without  notice;  that  he  has  a  good  legal  right  to  the  land;  and 
that  if  complainant  ever  had  any  claim  thereto,  it  is  long  since 
barred  by  the  lapse  of  time:  and  he  prays  that  the  complain- 
ant may  be  held  to  strict  proof. 

No  preof  is  exhibited  in  support  of  the  allegation  in  the 
bill,  that  the  complainant  is  the  son  and  heir  of  Stephen  Scott: 
and  in  the  absence  of  such  proof,  the  court  could  not  render  a 
decree,  in  his  favor.  But  as  the  counsel  for  the  defendant  does 
not  insist  upon  this  point,  the  court  will  proceed  to  examine 
some  other  questions  which  are  presented. 

And  first:  Is  the  complainant  barred  by  the  lapse  of  time  ? 
The  period  of  the  comt>lainant's  birth  is  not  explicitly  set  forth 
in  the  bill,  hut  may  be  ascertained  with  sufficient  certainty 
from  other  facts  which  ate  stated  It  is  alleged  that  his  father 
was  made  prisoner  at  the  capture  of  Charlestown,  and  died 
sbonlj  after  that  event:  {torn  which  it  is  safely  inferred,  that 
his  death  took  place  anterior  to  the  close  of  the  war;  and  con- 
sequently, that  the  complainant  would  not  have  been  bom, 
posterior  to  the  year  1783.  And  assimring  that  to  have  been 
the  year  of  his  birth,  he  arrived  at  full  age  in  the  year  1804. 
Thirty-Aree  years  have  therefore  elapsed  from  his  majority  to 
the  year  1837,  when  he  first  made  known  to  the  defendant, 
the  claim  which  he  now  asserts.  It  is  also  an  undisputed  fitct 
in  the  case  that  the  defendant  has  been  in  peaceable  possession 
of  the  land  from  the  year  1801,  till  the  year  1837. 
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It  is  assumed  for  the  complainant,  that  having  been  absent 
from,  or  a  non-iesident  of,  the  state  of  Ohio,  the  statute  of 
limitations  cannot  be  relied  on,  as  a  bar  to  his  ri^t  The 
&cts  of  absence  and  non-residence  are  neither  aveipred  in  the 
bill,  or  established  by  proof:  and  upon  the  authority  of  the 
principle  laid  down  by  the  court,  in  the  case  of  Piatt  v.  Fa/- 
tier  and  otherSf  9  Peters,  415,  these  facts  cannot  properly  be 
taken  into  consideration,  without  being  averred  and  proved. 
In  the  case  here  referred  to,  these  facts  were  proved,  but  were 
not  alleged  in  the  bilL  And  the  court  said,  unless  they  were 
put  in  issue  by  the  pleadings,  they  cotild  take  no  notice  of  the 
proofs:  "  for,  the  proofs,  to  be  admissible,  must  be  founded  on 
some  allegations  in  the  bill  and  answer."  It  was  held  there- 
fore by  the  court,  that  the  case,  as  presented,  was  not  within 
any  of  the  exceptions  mentioned  in  the  statute  of  limitations. 
But,  as  the  answer  relied  generally  upon  the  lapse  of  time> 
and  not  upon  the  statute,  the  court  proceeded  to  render  a  de- 
cree upon  the  former  ground. 

And  in  the  present  case,  as  the  statute  is  not  expressly  set 
up  in  bar  of  the  complainant's  right,  the  court  will  consider  it 
upon  the  ground  of  lapse  of  tune. 

The  doctrine,  that  promptness  and  vigilance  are  required  in 
the  assertion  of  legal  rights,  has  long  received  the  sanction, 
both  of  courts  of  law  and  equity.  Hence,  for  the  purpose  of 
quieting  titles,  and  preventing  litigious  controversies,  presump- 
tions are  raised  and  sustained,  which  are  not  based  upon  mat- 
ters of  proof.  Thus  after  a  lapse  of  twenty  years,  without 
the  payment  of  interest,  satisfaction  of  a  debt  will  be  pre- 
sumed. 2  Wash.  C.  C.  R.  262.  And,  after  a  long  possession 
in  severalty,  a  deed  of  partition  may  be  presumed.  5  Cranch, 
262.  So  in  the  case  of  Elmendarffr.  Taylor  and  oihera,  10 
Wheat  152,  it  is  laid  down,  that  courts  of  equity  from  the 
earliest  ages  have  refused  their  aid  to  those  who  have  ne- 
glected for  an  unreasonable  length  of  time,  to  assert  their 
claims,  especially  when  the  legal  estate  has  been  transferred 
to  purchasers,  without  notice.    In  a  case  reported  in  8  Cranch, 
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462y  it  is  said  by  the  court,  that  an  adversary  possession  of 
jBfty  years,  though  with  knowledge  of  a  better  title,  ooosti* 
tutes  a  good  defence  against  that  title. 

But  without  multiplying  references  in  support  of  the  prin- 
ciple  hete  laid  down,  it  will  be  sufficient  to  notice  the  case  of 
Piatt  V.  Vattier  and  others,  (9  Peters,  405.)  That  case  was 
decided  solely  on  the  ground,  that  the  complainant's  right  was 
boned  by  lapse  of  time.  The  court  then  refused  to  enquire 
into  the  validity  of  Hartleys  tide,  under  whom  the  complainant 
claimed,  or  wheflier  the  defendants,  and  other  purchasers  un- 
der Barr,  had  any  knowledge  of  Bcurtle's  title ;  and  they  placed 
this  refosal  upon  the  ground  that  these  matters  were  not 
deemed  necessary  to  a  correct  decision  of  the  cause.  They 
say,  ^<  that  the  lapse  of  time,  is  upon  the  principles  of  a  court 
of  equity,  a  clear  bar  to  the  present  suit,  independently  of  the 
statute."  <<  There  has  been  a  clear  adverse  possession  of 
thirty  years,  without  the  acknowledgement  of  any  equity  or 
trust  estate  in  Bartle ;  and  no  circumstances  aie  stated  in  the 
bill,  or  shown  in  the  evidence,  which  overcome  the  decissve 
influence  of  such  adverse  possession.'' 

Applying  these  principles  to  the  case  before  the  court,  we 
<»Lnnot  hesitate  in  saying,  that  the  complainant's  claim  is  bar- 
red by  the  lapse  of  time.  He  has  slept  upon  his  rights  for  the 
long  period  of  thirty-three  years,  and  has  not  alleged  or  proved 
Any  circumstances  to  explain  or  justify  this  unreasonable  de* 
lay.  The  defendant  has  been  in  the  undisturbed  possession 
of  the  premises  for  thirty-ax  years,  under  a  good  legal  title : 
and  alleges  in  his  answer,  that  he  was  a  pudi^ser,  without 
notice,  of  any  opposing  claim.  Under  this  state  of  facts,  the 
court  cannot  sanction  the  right  to  these  premises,  set  up  by 
the  complainant. 

It  seems  to  be  supposed,  however,  by  the  counsel  for  the 
complainant,  that  these  parties  are  to  be  regarded  as  tenants 
in  common  of  the  land  in  question ;  therefore,  that  the  doc- 
trine of  presumption,  on  the  ground  of  lapse  of  time,  does  not 
apply.    Witty)ut  stopping  to  enquire,  whether  there  is  any 
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just  fouzkdation  for  treatiDg  the  interest  of  these  pexties,  as 
coQstitutiDg  a  tenancy  in  common  between  them,  it  is  suffi- 
cient to  say,  that  even  on  this  assumption,  the  comj^ainant  is 
barred. 

The  complainant  has  referred  to,  and  relies  upon,  the  case 
of  Butler  v.  Phelps^  1 7  Wendell's  Rep.  642,  in  support  of  this 
position.  In  that  case  Butler  had  conveyed  by  deed  to  Phelps 
and  filanchard  two*thirds  of  the  iron,  and  other  ore,  contained 
upon  or  within,  a  certain  tract  of  land,  described  in  the  deod, 
with  the  right  of  entering  upon  the  land,  and  digging  and 
taking  away,  the .  ores.  'The  grantees  did  not  attempt  to  avail 
themselves  of  the  right  conveyed  to  them,  for  the  period  of 
thirty-four  years,  during  which  time  the  grantor,  and  his  heirs, 
continued  to  occupy  the  land  for  iigricultural  purposes.  Aftejr 
the  lapse  of  this  time,  one  of  the  grantees,  and  the  heir^  of  the 
other,  asked  permission  to  enter  Upon  the  land,  and  dig  for 
ores ;  which  was  refused :  and  they  then  brought  an  action 
of  ejectment  to  establish  their  rights  under  the  deed.  It  was 
insisted  ou  the  trial,  that  under  the  circumstances  of  the  case, 
it  was  a  fair  presumption  of  law,  that  the  deed  had  been  sur* 
rendered,  or  cancelled,  and  the  agreement  between  the  parties 
abandoned.  It  was  held  however,  that  the  parties  were  ten- 
ants in  common  of  the  right  to  the  ores,  and  as  there  had  been 
no  adverse  possession  or  exercise  of  this  right,  on  the  part  of 
4ie  grantor,  or  his  heirs,  imtil  a  short  period  before  the  com- 
mencement of  the  action  of  ejectment,  the  presumption  insisted 
on,  did  not  arise.  The  court  held,  that  the  long  continued  use 
and  possession  of  the  land,  by  the  grantor  and  his  heirs,  for 
agricultural  purposes,  was  not  inconsistent  with  the  grant,  and 
therefore  afforded  no  presumption,.unfavorable  to  the  rights  of 
the  grantees.  But  the  court  say  expressly,  if  the  possession 
of  the  grantor  or  his  heirs,  had  been  adverse,  an  ouster  of  the 
co-tenants  or  a  release  of  their  interest,  might  be  presumed. 

It  is  contended  also,  that  the  defendant  is  to  be  regarded  as 
a  purchaser,  with  notice  of  the  eomplainant's  right,  and  there* 
fore  to  be  treated  as  holding  the  land  in  trust.   It  is  claimed, 
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Ibat  the  reference  to  the  assignments,  as  contained  in  the 
patent,  raisfes  a  legal  presumption  of  ^otice/and  that  this  case 
is  similar  to  that  of  Wart  and  others  t.  Snuh,  heretofore 
decided  by  this  court  But,  we  do  not  view  the  question 
arising  on  this  poikit,  in  the  present  case,  as  involving  the 
principle  settled  in  the  case  referred  to.  In  this  case,  the  as- 
signment is  referred  to  in  flie  patent  as  having  been  made,  not 
by  the  widow,  but  the  representatives  of  Stephen  Scott,  who, 
fiyr  aught  that  appears  in  the  patent,  might  have  been  heirs  of 
full  age,  and  therefore  competent  to  piake  the  assignment,  and 
convey  a  good  title  to  the  assignee.  In  the  case  of  Ware  and 
others  v.  Brushy  the  executor  of  Hockaday  gave  an  order,  as 
executor,  directing  the  register  of  the  lahd  office  to  issue  a 
warrant  to  one  Ladd,  who,  in  virtue  of  such  order,  procured 
the  warrant  And  the  court  held,  that  the  executor  of  Hock- 
aday had  no  legal  right  to  assign  the  claim,  as  it  vested  in  the 
heirs  of  Hockaway,  and  not  in  the  executor.  Id  that  case  it 
was  in  proof,  that  there  were  minor  heirs ;  and  moreover,  that 
there  were  other  circumstances  which  cast  suspicion  upon  the 
assignment  by  the  executor.  The  court  therefore  held,  the 
assignmeiit  by  the  executor  to  be  void,  and  that  the  persons 
claiming  the  premises  under  the  assignment  by  him,  were  to 
be  considered  as  trustees  for  the  heirs. 
The  bill  is  dismissed  at  the  costs  of  the  complainant 
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Abraham  Mters  v.  The  United  States. 

Moneys  collected  by  the  government,  on  execation,  may  be.proTed  as  a  credit  ii^ 
a  (Sobeeqnent  action  on  the  same  bond,  against  a  different  party  to  the  bond, 
without  ezhibifing  the  voucher  for  soch  payment  to  the  treasury  department 

New  eeeuritiee  an  not  responsible  for  prior  defeleatians,  miless  the  conditions  of 
the  new  bond  shall  embrace  them.  , 

"When  a  question  axiaes  between  liabilities  of  securities  on  diiOferent  bonds  of  di^ 
ierent  dates,  the  general  doctrine  of  the  apptication  of  payment  does  not  apply. 

The  government  cannot  apply  money  receiTod  by  a  receiver  of  public  moneys, 
and  paid  over,  after  the  date  of  the  bond,  in  discharge  of  a  previous  de&lcation, 
tO'the  prefudice  of  the  new  sureties. 

Mr.  Wright  appeared  for  the  plaintiff,  and  the  District 
attorney  for  the  United  States. 

OPINION  OF  THE  COURT. 

The  acticm  in  the  District  Qonrt  was  brought  on  a  penal 
bond  for  fifteen  hundred  dollars,  given  by  Peter  Wilson, 
Abraham  Myers,  and  odiers,  securities,  conditioned  that  the 
said  Wilson  should  faithfully  perform  his  duties  as  receiver  of 
public  moneys,  at  SteubenviUe,  in  the  state  of  Ohio.  The 
bond  was  dated  3^d  September,  0.820.  •  The  breach  assigned 
is,  that  Wilson  received  a  large  sum  of  money,  to  wit,  the 
sum  of  fifteen  thousand  dollars,  which  hQ  &i}ed  to  pay  over 
or  account  for  to  the  government,  as  he  was  bound  to  do. 

The  defeQdant,  in  the  District  Court,  pleaded  non  eat  fac' 
tum^  and  gave  the  following  notice,  under  the  statute. 

1.  That  Wilson  was  first  appointed  in  the  recess  of  the 
Senate,  and  gave  bond  in  ten  thousand  doUaits,  dated  Sd  of 
November,  1808,  with  Johnson,  Wells,  and  Pritchard,  securi- 
ties: That  his  permanent  appointment  was  made  6th  Decem- 
ber, 1808 ;  and  that  btmd  was  given  6th  Janury,  1809,  with 
Pritchard  and  George  Wibon  securities,  in  jl>0,000.  That 
afterwards,  and  iqpon  the  requisition  of  the  Secretary  of  the 
'Kreasury,  on  the  15Cb  of  Februaiy,  1819,  he  gave  another 
bond,  with  Campbell  and  Myers,  securities ;  and  upon  like 
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requisition  gave  the  bond  in  suit,  and  if  operative,  is  only 
collateral,  &c. 

2.  That  the  duties  of  receiver  were  materially  dianged  by 
several  acts  of  Congress. 

3.  That  judgment  was  obtained  on  the  first  bond  at  July 
term,  1827,  for  210,000,  to  be  released  on  paying  29,919,  on 
which  22,320  have  been  paid. 

4.  Judgment  on  second  bond  against  Wiaon,  at  the  same 
term,  for  210,000. 

5.  Judgment  on  the  third  bond,  at  the  same  term. 

6.  That  the  United  States  brought  suit  on  the  bond  decla- 
red on  in  July,  1826,  and  obtained  judgment  in  July,  1827,  for 
the  sum  due,  and  on  which  a  laige  sum  has  been  collected 
which  is  claimed  as  a  credit  in  this  case. 

7.  That  Wilson  performed  his  duties  as  Receiver  from  22d 
September,  1820,  to* 20th  December,  1820,  from  30th  Sep- 
tember, 1820|  to  6th  December  1820;  when  his  term  of  ofSoe 
expired. 

8.  That  defendant  was  surety,  and  the  agent  of  the  Treasu- 
ry, the  18th  September,  1828,  gave  Wilson  time  till  January, 
1828. 

On  the  trial,  a  bill  of  exceptions  was  takeh  by  the  attorney 
fot  the  United  States,  substantially  as  follows: 

The  defendai^t  offered  in  e viclpnce  under  the  issue,  payment 
of  22,320  received  on  execution  whidi  issued  on  a  judgment 
against  Wilson  and  his  surety  on  the  above  bond,  without 
showing  that  the  vouchers  had  been  exhibited  and  rejected  at 
the  Treasury  department,  or  any  excuse  for  not  thus  exhibi- 
ting them,  and  which  vouchers  were  admitted  as  evidence. 

And  the  Court  instructed  the  jury  that  the  question  of  the 
application  of  payments  in  this  case  was  a  substantiye  fact  to 
be  proved  by  the  plaintiff,  and  whether  Wils6n's  payments 
since  22d  September,  1820,  had  been  applied  to  the  balance 
then  due,  was  to  be  determined  by  the  jury  ftom  aninspectkni 
of  the  transcripts,  and  if  not  applied,  the  jury  could  apply  them. 
And  the  Court  refused  to  chiurge  as  requested  i>y  the  attorney 
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of  ttte  United  States,  that  from  the  manner  of  keeping  the  ac- 
counts, as  shown  in  the  transcripts,  the  jury  should  apply 
Wilsoi>'s  payments  since  SOth  September,  1820,  to  the  balance 
then  due,  until  such  balance  was  discharged,  and  that  the  jury 
should  apply  the  overplus  above  the  debt  of  SOth  September, 
I920;pro  iantOj  to  the  sum  due  6th  December,  1820,  or  that 
the  jury  should  apply  said  surplus,  according  to  priority  of 
time. 

The  bond  on  which  this  action  was  brought  is  dated  22d 
September,  1820,  and  the  first  question  that  arises  is,  whether 
the  sureties  in  this  bond  can  be  helH  liable  for  any  prior  defal- 
cations of  Wilson,  the  Receiver.  The  answer  is,  that  the 
sureties  are  bound  for  a  faithful  discharge  of  the  duties  of  Re- 
ceiver, from  the  date  of  the  bond;  and  not  that  he  had  per- 
formed those  dutiesL  If  the  government  intended  the  bond  to 
cover  the  official  responsibility  of  WUson  in  time  past,  as  well 
as  for  time  to  come,  its  language  would  have  been  adapted  to 
such  an  object ;  and  the  sureties  would  have  had  due  notice 
of  the  extent  of  their  liability. 

The  obligation  of  a  surety  is  a  matter  of  strict  law,  and  can 
never  arise  £ron^  impHoation.  The  bond  must  speak  for  itself, 
and  its  language  can  never  be  extended  or  altered,  to  the  in- 
jury of  the  surety. 

But  it  is  insisted  that  the  transcript  shows  a  large  balance 
due  at  the  date  of  the  bond,  which  the  receiver  was  bound  to 
pay  over  to  the  government;  and  a  failure  to  do  this,  is  a  fail- 
ure of  official  duty,  for  the  due  performance  of  which  the  sure- 
ties in  ttus  bond  are  bound. 

The  transcript,  it  is  true,  shows  that  Wilson  was  a  de&ulter 
in  a  large  sumut  the  time  this  bond  was  executed,  and  which 
he  should  have  paid  over  before  its  execution  to  the  govern- 
ment 

Now  can  the  sureties  to  this  bond  be  held  responsible  on 
this  evidence. 

The  receipt  of  the  money  by  the  receiver  may  be  admitted, 
but  suppose,  as  the  fact  probably  was,  that  he  had  applied  it 
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to  objects  of  a  private  nature  before  the  execution  of  the  bond, 
would  any  one  contend  that  the  sureties  are  responsible  tot 
such  misapplication  of  the  public  money.         • 

The  default  in  this  view  was  complete  befors  the  date  of 
the  bond,  and  the  fund  was  misapplied.  There  oould,  there- 
fore, be  no  liability  of  the  sureties  under  such  cueumstanees, 
unless  the  bond  provided  expressly  for  the  ease.  And  unless 
there  was  more  evidence  before  the  jury  than  that  which  is 
found  on  the  transcript,  the  defendant  below  omUL  not  be 
charged  with  any  part  of  this  defalcation. 

It  may  be  admitted,  if  die  government  had  shown  that  the 
whole  or  any  part  of  the  balance  due^  at  the  date  of  the  bond, 
came  intd  the  hands  of  the  receiver  subsequent  to  the  date  of 
the  bond,  the  sureties  might  be  held  responsible  for  the  pay- 
ment of  the  amount  received.  Or  if  it  had  been  shown  that 
the  balance  was  in  the  hands  of  the  receiver,  not  pvesamip' 
tively  but  in  fact,  when  the  bond  was  given,  there  would 
be  ground  on  which  to  insist  that  the  sureties  are  liable.  Bat 
there  appears  to  have  been  no  evidence  to  the  jury  that  the 
balance  was  in  the  hands  of  the  receiver  at  the  date  of  the 
bond ;  or  that  it  came  iitto  his  hands  subsequently. 

I  am  aware  that  this  might  have  been  set  up  as  a  matter  of 
defence.  But  I  am  inclined  to  think,  that  it  is  not  incumbent 
on  the  defendant  to  show  the  misapplicatiQin  of  monies  re- 
ceived, and  (or  which  the  receiver  was  in  default  prior  to  the 
execution  of  the  bond. 

It  appears  to  me  that  when  the  government  seeks  to  make 
a  surety  responsible  for  a  balance  due,  at  the  time  the  bond 
is  executed,  it  must  show  the  money  was  in  the  hands  of  the 
principal  when  the  surety  became  bound. 

The  court  in  the  case  of  Farrar  fy  Brown  v.  TRs  Untied 
States,  5  Peters,  389,  say,  "  we  feel  no  diflSculty  in  wffirming 
that  for  any  sums  paid  to  Rector  prior  to  the  execution  of  the 
bond,  there  is  but  one  ground  on  which  the  sureties  could  be 
held  answerable  to  the  United  States,  and  that  is  on  the  as- 
sumption that  he  still  held  the  money  in  bank  or  otherwise. 
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if  Still  in  his  hands,  he  was,  up  to  diat  time  bailee  to  the  gov- 
ernment ;  but  upon  the  contrary  hypothesis,  he  had  become  a 
debtor  or  defaulter  to  the  government  and  his  offence  was  al- 
ready  consummated  If  intended  to  cover  past  dereliction,  the 
bond  should  have  been  made  retrospective  in  its  language.  The 
sureties  have  not  undertaken  againat  his  past  misconduct.'' 
And  the  court  held  that  the  court  below  erred  in  not  suffering 
the  defendant  to  prove  the  misapplication  of  the  money  before 
the  date  of  the  bond.  But  the  question  was  not  raised  whether 
it  was  not  incumbent  on  the  government  to  show  the  amount 
of  money  in  the  hands  of  the  surveyor,  at  the  date  of  the  bond. 
This  evidence  is  essential  to  the  liability  of  the  surety;  and  I 
am  inclined  to  think  that  proof  of  the  defalcation  only,  does 
not,  fix  this  liability.  The  default  being  prjor  to  the  bond, 
the  government  must  show  that  the  money  was  in  the  hands 
of  the  principal  at  the  date  of  the  bond.  And  this  upon  the 
simple  ground,  that  the  surety  does  not  undertake  to  account 
jfor  prior  defaults,  but  for  those  which  may  subsequently  occur. 

In  thd  case  cited  the  fund  was  placed  in  the  hands  of  the 
surveyor  for  disbursements ;  but  in  the  case  under  considera* 
tion,  the  receiver  was  boimd  to  pay  over  the  money,  which  he 
had  failed  to  do ;  and  for  such  failure,  I  hold  a  subsequent 
surety  is  not  bound,  unless  the  bond  be  retrospective  in  its 
conditions,  or  the  money  is  shown  to  be  in  the  hands  of  the 
receiver  when  the  bond  was  given. 

In  9  Cranch,  227,  229.  It  was  decided  that  the  sureties 
were  not  bound  for  moneys  received  by  a  marshal,  before  the 
date  of  the  bond.' 

But  the  charge  of  the  district  court,  in  regard  to  the  appli- 

cation  of  payments  was  not  prejudicial  to  the  government 

It  adopts  the  language  of  the  court,  substantially,  in  the  case  of 

The  United  States  v.  Ktrkpatrick,  9  Wheat.  720.    The  court 

there  remark,  that  the  general  doctrine  is,  that  the  debtoi!  has 

a  right  if  he  pleases,  to  make  the  appropriation  of  payments; 

if  he  omits  it,  the  creditor  may  make  it;  if  both  omit  it,  the 

law  win  apply  the  payments  according  to  its  own  notions  of 
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justice.  It  is  certainly  too  late  for  either  party  to  elaim  a  right 
to  make  aii  appropriation  after  the  controversy  has  arisen,  uid 
a  fortiori^  at  the  time  of  the  trial.'' 

But  this  is  not  a  case  where  the  general  doctrine  ob  this 
shbject  appUes.  It  is  a  case  between  different  sets  of  suretiesy 
under  several  bonds  which  have  been  stated  And  I  do  net 
conceive  that  the  government  had  any  right  to  apply  moneys 
received  and  paid  over,  in  the  regular  coarse  of  his  dutk^ 
subsequent  to  the  date  of  tl\e  bond  tmder  consideration,  in 
discharge  of  a  balance  due  from  the  receiver,  before  the  dale 
of  the  bond.  This  would  be  doing  gross  injustice  to  tine  do* 
fendaiit,  in  holding  him  responsible,  for  a  de&ult  consummated 
before  he  became  bound.    7  Cranch,  575. 

Subsequent  to  the  date  of  the  bonds,  the  respective  sureties 
are  held  responsible.  But  in  ascertaining  this  liability  it  is 
necessary  to  show,  when  the  bonds  took  effect,  and  what  de» 
falcations  they  cover. 

I  am  clearly  of  the  opinion  that  the  court  Yery  properly  re- 
fused to  instruct  the  jury,  as  asked,  that  the  moneys  paid  by 
the  receiver  subsequent  to  the  date  of  the  bond  should  be  first 
applied  in  discharge  of  the  balance  due  before  the  bond  was 
executed;  and  consequently  th^re  was  no  error'in  refusing  to 

« 

instruct  them  how  the  residue  of  the  paytnents,  after  the  dis^ 
charge  of  said, balance,*  should  be  apphed 

Nor  did  the  court  err  in  permitting  evidence  of  the  money 
collecled  on  the  judgment  as  a  cre(Ut  on  this  identical  bond, 
against  another  surety.  It  was  not  necessary  that  the  voucher 
for  this  payment  should  be  presented,  for  allowance,  at  the 
treasury  department.  The  return  of  the  marshal  is  evidence 
of  the  payment  to  the  government;  he  being  the  legal  age&l 
of  die  govemment  to  receive  it,  the  execution  being  placed  in 
his  hands. 

I  suppose  it  would  hardly  be  eonteoded  that  where  an  indi- 
vidual had  paid  to  the  treasurer  of  the  United  Stales  in  full,  a 
sum  of  money  which  he  had  collected  for  theoa,  he  must  exh 
hibit  to  the  treasury  the  voucher  he  ha^  received,  before  saeh 
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voucher  would  be  a^O^s^il^le  ix^  Q7i4anQQ  in  an  action  by  the 
government,  for  the  money  thus  paid.  And  the  principle  is 
the  same  whether  a  payment  is  Inade  in  whole  or  in  part 
But  the  qase  under  consideration  is  still  stronger,  as  tike  gov^ 
ernment  has  pkced  the  claim  in  the  hands  of  the  offie^rs  of 
the  law,  and  the  payment  is  shown  by  the  official  action  of 
those  officers. 

In  fact  the  dmige  was  &vorable  to  the  United  States,  and 
in  some  parts  against  the  defendant,  as  it  regards  the  i^pplioar 
tioa  of  the  payments,  so  that  had  the  verdict  been  in  &vor  of 
the  government,  there  would  have  been  error. 

Upon  the  whole  the  judgment  of  the  Distriot  Court  is 
affirmed. 


Thz  United  States  v.  L^OBTbal  C.  Nott. 

QwhmonB  W  be  ^dnded  firam  the  juiy,  mx0t  Iwve  been  made  by  ibe  pfiiqo^r 
under  'some  hope  of  advantage,  or  extorted  b^  some  apprehenaiaD  of  danger. 
Some  of  the  modem  caaes  in  England,  have  perhapa,  be^  canied  farther  than 
the  leasoih  of  the  rale  raqdiea,  in  reftudng  to  a&nit,  aa  eridence,  the  confer 
aloEti  of  the  piiaoner. 

Sach  caae  nuak  be  go? emed  If  ita  owb  enownstwoea. 

ynderthe  Slataectvm'ofthepoataffieelawof  ISSSjUoooeoanbeoopncM^nAp 

18  not  employed  in  the  post  office  department 
Some  evidence  ia  neceaaazy  of  the  gennineneaa  and  vahie  of  bank  notea^  chfiged 

to  have  been  atolen  ont  of  a  letter. 
Vaking  the  notaa  graatly  aggravatea  the  efienee,  and  the  taking  muat  be  cbaiged 

and  pipvedy  aa  a  aabajnnti?e  part  of  the  offisno^ 
Tooonatitate  the  offanee  it  ia  not  neoeaaaiy  that  the  lettoratotenahoiild  have  been 

taken  out  of  the  poet  office  building. 
To  convict  a  peraon  of  stealing  a  letter,  4^  who  is  employed  in  the  department» 
'    each  employment  muat  be  diatinctly  aUeged  and  proved. 

« 

The  District  AttO£oey   i^peared  for  the  plaintiflby  and 
Messrs,  Swayne  fy  Miner  for  the  prisoner. 
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OPliaON  or  THE  COUKT. 

The  defendant  having  been  indicted  at  the  present  teim  for 
stealing  bank  notes,  out  of  a  letter  received  in  the  post  office 
at  Akron,  pleaded  not  guilty,  and  went  to  triaL 

The  indictment  contained  twelve  counts  which  will  be  more 
particularly  noticed  hereafter. 

Francis  Dod,  a  witness,  states  John  Dod  wrote  a  letter  at 
his  request  to  Elizabeth  Dod,  directed  to  Akron,  in  which  were 
enclosed  two  ten  dollar  bills;  one  on  the  State  Bank  of  India- 
na, and  the  other  on  the  Cleveland  Bank.  He  identifies  the 
notes  presented  at  the  triaL 

The  letter  not  being  received  by  Elizabeth  Dod,  the  witness 
went  to  Akron  to  enquire  after  it,  about  the  8th  May  last 
On  enquiry  at  the  office,  the  letter  was  handed  to  him,  which 
he  opened  and  found  that  the  money  had  been  taken  out  The 
letter  had  been  first  charged  with  I2i  cents  postage,  but  had 
subsequently  been  charged  37}  cents. 

Witness  complained  to  Mr.  Johnson,  the  post  master,  of  the 
loss  of  the  money;  and  while  they  were  convefsing  on  die 
subject,  the  defendant  happened  to  pass  by.  The  defendant 
before  this  had  been  a  reguls^r  assistant  post  master  at  Akron, 
but  a  short  time  before  had  left  the  office.  He  still,  however, 
at  the  request  of  the  post  master,  gave  occasional  instruction 
to  the  assistant  in  4he  office,  who  had  little  or  no  knowledge 
of  the  business. 

The  post  master  spoke  to  the  defendant  and  enquired  wheth- 
er he  had  any  knowledge  of  the  letter,  the  witness  at  the  same 
time  handing  him  the  letter.  The  defendant  said  that  the  boy 
in  the  office,  informed  him  the  letter  had  been  opened  by 
Elizabeth  Davis,  supposing  it  was  intended  for  her,  but  find- 
ing it  was  not,  she  returned  it,  and  the  letter  was  resealed, 
that  the  letter  contained  two  bank  notes,  which  induced  the 
defendant  to  alter  the  cha3^ge  of  postage  to  thirty-seven  and  a 
half  cents. 
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The  Post  Master  Stales,  thai  the  next  day  being  in  oompany 
with  the  defendant  and  several  otiiers,  he  charged  the  de&n* 
dant  with  stealing  the  money.  Some  one  present  observed, 
how  can  this  matter  be  settled,  and  the  defendant,  observed, 
how  can  it  be,  seeing  he,  the  postmaster,  was  so^ determined. 
The  post  master  observed  that  he  had  nothing  against  the  de- 
fendant but  this,  jGmd  that  he  had  no  vengeance  to  gratify ;  but 
that  the  transaction  should  be  prosecuted  and  exposed.' 

The  defendant  then  asked  the  Post-master  to  walk  with 
him.  They  went  up  to  the  third  story  of  the  house  where 
the  defendant  lodged,  and  the  defendant  stepped  into  another 
room  and  soon  returned  with  one  of  the  notes,  which  the  let- 
ter contained,  in  his  hand.  The  other  he  had  passed  away  .to 
a  person  in  town.  He  confessed  that  he  took  the  money,  tuu 
And  the  defendant's  counsel  moved  the  Court  to  exclude  this 
testimony  from  the  jury,  and  also  the  whole  evidence  that  has 
been  heard,  being  connected  with  it,  on  the  ground  that  the 
confession  was  made  under  such  circumstances,  as  to  render 
it  inadmissible.  And  1 9  Com.  L.  Rep.  519, 533, 444 ;  3  Rusi. 
648,  645;  9  Starkie  27,  and  6  Halsted  183  wei^  read  to  sua- 
tain  the  position  taken. 

Confessions,  as  has  been  often  said,  should  be  received  with 
great  caution,  for  experience  has  shown  that  they  often  mis* 
lead,  and  sometimes  convict  an  innocent  person.  *  Under  a 
charge  of  a  highly  criminal  offence,  the  mind  must  always  be 
agitated,  and  niay  be  influenced  by  hopes  or  apprehensions, 
which  it  is  difBlcult,  if  not  impossible  sometimes  to  compre- 
hend. To  make  a  confession,  therefore,  evidence,  it  must  be 
made,  so  far  as  can  be  ascertained,  in  the  absence  of  any  ex- 
citement which  creates  a  hope  to  obtain  &vor,  or  to  avoid  a 
threatened 'punishment  But  the  Court  in  such  cases  must 
judge  of  the  motives  which  induce  the  confession,  *flrom  the 
confession  itself,  and  the  circumstances  under  which  it  was 
made. 

The  modem  doctrine  on  this  subject  in  EnglaHdf  seems  to 
have  been  carried  great  lengths  in  favor  of  the  priseher.    And 
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in  one  of  the  cases  read,  the  confession  was  excluded  becanse 
a  by-8tander,  unknown  to  the  prisoner,  and  who  had  no  right 
to  interfere,  observed  in  his  hearing  that  he  had  better  confess. 
This  was.  going  fiurther  to  exclude  confessions  than  the  reason 
of  the  rale  would  seem  to  require. 

And  in  some  of  the  cases,  all  subsequent  confessions  are 
supposed  to  have  been  made  under  the  ii^uence  which  at 
first  operated ;  and  on  this  ground  they  have  also  been  exda- 
ded  from  the  jury. 

it  is  difScult  to  lay  down  any  precise  form  of  words  wbidh, 
if  addressed  to  the  prisoner,  shall  exclude  his  confessions. 
Every  case  must  be  governed  by  its  own  circumstances. 

In  the  present  case,  so  fiur  as  the  facts  are  developed,  there 
se^ms  to  have  been  no  promise  held  out  to  induce  a  confes- 
sion, nor  any  threat  to  extort  one.  On  the  contrary,  the  Post^ 
master,  by  his  remarks,  guarded  the  defendant  against  any 
such  motive.  For,  while  he  informad  him  that  he  had  no 
vengeance  to  gmtify,  he  declared  that  the  case  should  be  pro* 
secuted,  and  the  whole  matter  exposed.  There  is,  therefore, 
no  ground,  under  any  of  the  cases  cited,  to  eitclude  the  con- 
fession. 

But  if  a  promise  had  been  made  as  an  inducement  to  the 
confession,  the  fisu^ts  connected  with  the  confession  could  not 
be  withdrawn  from  the  jury.  And  in  this  case  the  &cts  con- 
nected with  the  confession  of  the  defendant,  unless  explained^ 
go  strongly  to  fix  the  offence  upon  him.  In*  company  with 
the  witness,  he  went  to  his  lodgings,  and  there  he  handed  to 
the  witness  one  of  the  notes,  which  is  proved  to  have  been 
enclosed  in  the  letter.  Now  luiless  he  shall  show  how  he 
came  by  this  note,  the  presumption  that  he  feloniously  ab- 
stracted it  from  the  .letter  is  strong.  But  the  whole  confession 
is  clearly  admissible  to  the  jury. 

In  a  subsequent  part  of  the  case,  a  witness,  being  called  by 
the  defendant,  proved,  that  before  the  confession  of  the  defen- 
dant, stated  by  the  Postmaster,  an  assurance  was  given  him, 
that  the  i^hole  matter  might,  perhaps,  be  compromised,  if  he 
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would  confess,  and  that  tba.  prosecutor  would,  probably,  be 
satisfied  on  the  reimbursement  of  bis  expenses. 

And  the  Court  then  stated  to  the  counsel  that  the  facts 
which  the  first  witness  does  not  contradict,  changes  the  aspect 
of  the  evidence,  and  render's  the  confession  inadmissible. 
And  they  remarked  that  in  their  charge  to  the  jury  they 
should  exclude,  as  evidence,  the  confession. 

The  evidence  being  closed,  the  defendant's  counsel  prayed 
the  Court  to  instruct  the  jury  that  they  could  not  find  the  de- 
fendant guilty,  under  the  first,  second,  and  twelfth  counts  in 
the  indictment,  unless  they  are  satisfied  from  the  evidence 
that  at  the  time  the  offence  is  alleged  to  have  been  committed 
the  letter  in  question  was  <<  intended  to  be  conveyed  by  post." 

In  the  three  counts  specified,  the  letter  is  described  as  a 
<<  letter  intended  to  be  conveyed  by  post." 

By  the  21st  section  of  the  act  tb  regulate  the  post  office,  &c. 
it  is  provided  <<that  if  any  person -employed  in  any  of  the 
departments  of  the  post  office  establishment  shall  unlawfully 
detain^  or  open,  any  letter,  packet,,  or  mail  pf  letters,  with 
which  he  shall  be  intrusted,  or  which  shall  have  come  to  his 
possession,  and  which  are  intended  to  be  conveyed  by  post, 
on  conviction  shall  be  punished,  &c.^'  And  if  such  letter 
contain  a  baok  Qote  or  any  article  of  value,  the  punishment  is 
greatly  increased. 

This  provision  is  only  applicable  to  a  person  employed  in 
the  post  office  \lepflrtment,  as  a  carrier,  a  post  master  or  assis- 
tant post  master,  into  whose  possession  letters  intended  to  be 
conveyed  by  post,  ordinarily  come.  It  does  not,  therefore^ 
apply  to  any  one  disconnected  with  the  post  office,  who  may 
steal  a  letter  from  a  post  office  or  the  mail. 

Under  the  regulations  of  the  departmei^  it  ia  made  the  duty 
of  a  carrier  to  receive  letters,  between  post  offices,  and  he  is 
required  to  deposit  them  to  be  mailed  in  the  first  post  office  on 
his  route.  Should  he  purloin  a  letter  thus  received,  instead 
of  depositing  it  ia  a  post  office,  he  would  be  guilty  of  violating 
the  law.    The  letter  was  intended  to  be  conveyed  by  post, 
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and  il  easM  into  his  posses^n,  in  the  line  of  his  official  dntf* 

So  a  letter,  intended  to  be  ooilv«yed  by  post,  comes  into  the 
possession  of  a  post  mast^  of  assistaxit  post  master,  when  de- 
posited in  a  post  office,  to  be  forwarded  by  post 

And  the  section,  tmdoubtedly,  reaches  the  case,  wheie  a 
letter  is  purloined  by  a  person  employed  in  the  department^ 
either  from  the  office  to  which  it  was  dkected  or  on  its  pas* 
sage  to  sQch  office.  Bat  the  oounts  must  charge  Hie  ddend- 
ant,  as  employed  in  the  post  office  department,  and  it  must  be 
shown  Aat  be  was  thus  employed  before  he  can  be  found 
guilty,  under  this  section  of  the  statute.  The  court  are  also 
requested  to  charge  the  jury  that  they  cannot  convict  the  de^ 
fendant  under  the  seventh,  eighth,  ninth  and  tenth  counts, 
unless  they  ate  satii^ed  from  tUe  evidence,  that  the  notes  in 
question  are  genuine  and  are  of  some  value. 

The  22ni  section  of  the  jtost  office  act,  under  which  this 
indictmefit  seems  principally  to  have  been  framed,  provides 
that  *^<if  any  person  shall  steal  the  mail,  or  shall  steal  or  take 
from,  or  out  of,  any  mail,  or  from^  or  out  of,  any  post  office, 
any  letter  or  packet ;  or  if  any  person  diall  take  the  mail,  qt  * 
any  letter  or  packet  therefrom,  or  from  any  post  office,  who* 
ther  with  or  widiotit  the  consent  of  the  person  having  custody 
ttiereof ;  and  shall  open,  embezzle  or  destroy,^  any  such  mail^ 
letter  ot  packet,  the  same  containing  any  article  of  value,  ftc, 
shall  be  punishedi  on  conviction^  as  therein  providnL" 

In  a  late  case  in  England,  it  has  been  decided  the  King 
V.  ElUnf  *Russ  &  Ryland,  188,  that  the  genuineness  of  an  in* 
strument  enclosed  in  a  letter,  under  a  provision  somewhat  sim* 
ilar  to  the  above,*  need  not  be  proved 

The  statute  contemplates  that  the  article  enclosed  shall  be 
of  some  value ;  and  on  ttus  ground  the  punisfameni  inflicted  is 
much  more  severe,  than  where  a  letter  is  abstraoted  which 
contains  no  article  of  value.  This  article  would  seem,  ther&* 
fore,  to  constitute  an  important  part  of  the  offieoiie,  and  som^ 
evidence  oi  its  value  must,  theiefi»e,  be  given. 

It  is  clearly  not  necessary  to  prove  tte  bud  writing  of  the 
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presidents  and  cashieis,  vhose  signatures  appear  on  the  face 
of  the  notes,  by  one  who  has  seen  them  write.  Any  one 
whose  business  or  profession  leads  him  to  an  acquaintance 
with  such  notes,  may  prove  thein  to  be  genuine.  And  the 
jury,  in  the  exercise  of  their  jud^ent,  may  find  them  to  be 
genuine  fiohi  an  inspection  of  them,  and  the  acts  of  the  de*- 
fendant 

The  defendant  passed  one  of  the  notes,  as  appears  from  the 
evidence,  at  its  full  nominal  value,  and  if  this  and  the  other 
evidenoe  in  the  case  shall  satisfy  the  jury  that  the  notes  or 
either  of  them  were  genuine  and  of  some  value,  they  can  act 
aocordingly. 

A  eounterfeU  note  bejng  of  no  value,  or  a  note  on  a  hank 
which  never  existed,  or  is  wholly  insolvent,  would  not  con- 
stitute the  offence  under  the  statute. 

In  tbese^caises  the  notes  enclosed  in  the  letter  stolen,  are 
seldom  recovered,  and  the  only  evidence  of  their  genuineness 
is  that  they  appeared  to  be  so,  to  the  person  who  enclosed 
them;  and-  that  being  on  solvent  banks,  they  were'  of  value. 
This  evidence  has  often  been  held  sufficient,  to  go  to  the  jury, 
and  on  which  convictions  have  been  had. 

The  court  are  further  requested  to  charge  the  jury  that  they 
cannot  find  the  defendant  guilty  undernhe  fifth,  sixth,  seventh, 
eighth,  and  ninth  counts,  unless  they  are  satisfied  from  the 
evidence  that  the  letter  therein  mentioned  was  taken  firomand 
out  of  the  office*  by  the  defendant  -And  an  authority  is 
cited  firom  19  Com.  Law  Rep.  .533,  sustaining  the  instruction 
Bsked. 

In  this  report  the  British  statute  is  not  recited,  so  that  it  can 
be  compared  with  the  act  under  consideration.  The  words  of 
the  act  are,  if  any  person  *^  shall  steal  from,  or  out  of  any  post 
office.^'  And  the  instraction  supposes-  that  the  ofience  is  not 
perpetrated  under  this  section,  unless  the  letter,  shall  be  taken 
out  of  the  post  office  building.  T)iat  if  the  letter  be  felo- 
niously taken  and  rifled  of  its  contents,  by  an  individual  who 
43 
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letums  it  befinre  he  leaves  the  posi  office  room,  tbe  offence 
is  not  committed. 

This  would  indeed  be  a  sing^^iar  constniction  of  the  statute. 
The  words  post  office,  as  used  in  this  secticm,  do  not  mean  flie 
building  in  which  the  post  office  is  kept,  but  the  case  or  pigeon 
holes,  where  the  letters  are  deposited.  And  when  a  letter  is 
feloniously  taken  from  the  place  where  it  is  ordinanly  and 
properly  deposited,  the  offence  is  consummated.  And  it  is  of 
no  importance  to  enquire,  whether  the  offender  imiaxnecl  in 
the  room,  oar  went  out  of  it  In  the  present  case,  if  the  pti^o* 
ner  opened  the  letter,  took  out  the  money,  re-sealed  the  letter, 
and  returned  it  to  the  place  of  deposite,  before  he  left  the  room, 
he  is  guilty  of  the  offence  under  t^e  statute, 

^ And  the  defendant's  counsel  further  ask  the  Court  to  iik- 
struct  the  jury  that  they  cannot  find  the  priscmer  guilty  under 
the  first,  second,  third,  fourth  and  twelfth  counts,  which  charge 
the  prisoner  as  an  assistant  post  master,  unless  they  fibail  be 
satined  from  the  evidence,  that  he  was  at  the  time  the  offeiCM^ 
is  alleged  to  have  been  committed  actuaUy  employed  xmder  a 
valid  contiact  as  an  assistant. 

Where  a  person  not  employed  in  the  post  office  department^ 
shall  be  convicted  of  stealing  a  letter  from  the  mail  or  a  post 
office,  which  contains  4:»ank  notes,  &e.  he  js  punishable  by  inci- 
prisonment  not  less  than  two  nor  more  than  ten  years.  But  if 
such  person  be  employed  in  the  department,  he  is  puniidmUe 
by  imprisonment  hot  less  than  ten  years,  nor  more  than  twen- 
ty-one years. 

This  difference  of  punishment  in  the  two  cases,  ^ows  how 
much,  in  the  opinion  of  the  legislature,  the  offence  is  aggrava- 
ted, when  committed  by  a  person  employed  in  the  department. 
The  fact,  then,  of  his  employment  must  not  only  be  stated  in 
the  indictment,  but  it  must  be  distinctly  proved. 

The  employment  within  the  law  m  not  a  casual  assistant, 
who  may  occasionally  be  in  the  post  office,  and  assist  in  dis* 
tributing  or  making  up  the  mail.    But  he  must  be  a  regular 
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assistant  employed  by  die  post  master^  and  whose  duty  it  is 
to  peiform  tbe  various  functioiis  whidi  appertain  to  the  of- 
fice. The  prisoner^  it  appeals,  had  been  a  regular  assistant  in 
the  post  ofBce  at  Akron,  bat  sopie  time  before  ibis  occurrence 
he  had  left  the  office,  and  engaged  in  other  business.  He  was 
under  no  obligation  to  act  as  assistant  post  master,  nor  did  he 
receive  a  compensation.  The  extent  of  his  engagement  was, 
in  the  absence  of  the  post  piaster,  to  give  some  instructions  to 
the  boy  ii^  the  iJfS&ce  respecting  his.duties,  of  which  being  in* 
experienced,  he  was  ignoraiK. 

Thi«^  we  think,  is  no  t  an  raiployment  within  the  law.  We 
do  not  say  that  a  regular  wiittmi  contract  would  be  necessary, 
bat  we  aieof  llie  opinion  ttiat  ttie  person,  to  come  within  the 
law,  must  be  a  regular  astistaait. 

The  jury  will  disregard  the  confessions  of  the  prisoned,  be- 
caose  made  under  eircaaxstances  which  ought  to  exclude  them 
from  consideration.  But  they  will  give  full  weight  to  ii» 
iaets  connected  wifli  the  confessions.  The  notes  %6kea  out 
of  the  letter  were  in  possession  of  the  prisoner,  and  he  has 
wboUy  fiuled  to  show  in  what  way  he  received  them. 

Much  has  been  said,  genOemen  of  the  jury,  of  the  high  im- 
portance of  this  case,  and  of  ^le  ruinous  consequences  of  a 
convictioB.  The  case  is  important,  but  the  court  and  jury 
most  be  governed  by  the  fisicts  -and  the  law,  and  are  not  an- 
swerable  for  tbe  omsequenoes.  If  these  shall  cover  the  de- 
fendant  with  infamy,  and  bligtit  his  future  prospects,  it  is  the 
resolt  of  his  own  acts.  His  reproaches  should  be  against 
hiatoelf,  and  not  against  the  law  or  the  administiators  of 
Ifae  law. 

The  jury,  aftor  a  short  retirement,  returned  a  verdict  of 
guilty.  And  at  a  subsequent  day  of  the  term,  the  prisoner 
being  brought  to  the  bar,  and  having  nothing  to  allege  by 
himself  or  his  counsel,  why  sentence  should  not  be  pronoun- 
ced, the  court  addressed  him  as  follows: 

You  have  been  indicted,  tried,  and  convicted  of  a  highly 


608  OHIO, 

ThB  UnitBd  StalM  «.  Leonad  O.  Nott. 

penal  offence.  An  ample  opportunity  baa  been  aff<»ded  you 
to  meet  the  accusation;  and  you  have  been  aided  in  your  de- 
fence by  able,  experieoced,  and  zealous  couoseL  Nothing  has 
been  left  undone  which  could,  with  propriety  be  done,  to 
shield  you  from  the  legal  consequences  of  your  own  volun- 
tary act 

The  court  are  satisfied  with  youi  convicthm.  The  jury 
were  bound  by  their  oaths  and  the  testimony  in  the  case^  to 
find  you  guilty;  and  no  doubt  can  exist  of  your  guilt 

You  are  young.  The  morning  of  your  life  has  not  yet 
passed  away ;  and  how  deeply  is  it  to  be  lamented,  that  that 
morning  is  overcast,  by  so  dark  and  heavy  a  eloud. 

There  is  but  Uttle  in  the  future  to  -cheer  you.  That  future 
which  promises  so  much  to  our  hopes,  and  whidi  is  so  well 
calculated  to  mitigate  the  mirfortunes  of  life. 

You  cannot  expect  to  regain  what  you  have  lost  One  step, 
one  act,  has  fixed  your  destiny  in  this  life.  You  had  a  hard 
struggle  to  oreKome  the  upbraidings  of  conscience,  in  the 
perpetration  of  the  offence ;  and  when  it  was  consummated, 
this  faithful  monitor,  by  your  own  confession,  left  you  ill  at 
ease.    Truly  the  way  of  the  transgressor  is  hard. 

You  repented,  but  repentance  came  too  late.  The  law  had 
been  violated  and  its  penalty  incurred.  You  must  be  cut  off 
firom  society ;  and  from  your  nearest  and  dearest  connection& 
You  must  put  on  the  badges  of  disgrace,  and  be  associated 
with  men  rendered  in&mous  by  crime. 

There  is  but  one  resource  to  which  you  can  look  for  con- 
solation ;  but  that  is  a  source' which  never  fisdls.  It  is  found 
in  the  mercy  of  Him,  who  pardons  the  vilest  offenders.  Rest 
not  until  you  shall  obtain  this  pardon,  and  then  you  shall  have 
a  hope  that  strengthens  and  brightens,  when  all  around  yon 
shall  fade  away  and  die. 

You  are  not  hardened  in  vice.  Your  character  is  proved  to 
have  been  good ;  and  this,  perhaps,  is  the  first  offence  whidi 
has  rendered  you  obnoxious  to  the  laws  of  the  country. 
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Submk  to  your  ptmishment,  as  the  only  atonement  you  can 
make  to  a  vicdated  law;  and  amidst  the  discouragements 
with  which  you  are  surrounded,  thoroughly  reform  your  life. 
If  this  shall  be  your  determination,  you  need  not  despair. 

Your  youth,  your  former  good  character,  and  the  remorse 
which  you  have  evinced,  are  taken  into  view  by  the  Court  in 
fixing  your  punishment. 

The  Court  sentence  that  you  be  confined  in  the  peniten- 
tiary of  this  state,  at  hard  labor,  for  two  years  fifom  this  time. 


The  ITirmBD  Statbs  v.  John  C.  Wri«ht* 

♦  *        

A  ehil  offioerhaearightyttany  time,  to  Teognhk  office,  and  after  hkieng^ 
hae  been  xecdved  at  Ihe  proper  department,  hie  aoroly  is  notboond  for  hiaftith- 
ftd  peiibnnanoe. 

If  tiie  reiigBatioii,  m  ita  tanne,  la  net  to  take  efleel^  until  a  eaooeaorahaU  be  ap- 
pointed, ihe  cfieot  maj  not  be  to  relieve  the  aorety. 

The  preaident  hae  no  power  to  refhae  a  reaignation,  and  leqoire  the  officer  to  oon- 
tiniie  in  office. 

The  inalniettona  of  the  court  mnat  apply  to  4ie.fiictB  profed  in  the  caee. 

Uihey  have  no  each  appliealieny  and  could  have  had  no  influence  on  the  Terdfiet, 
Aey  afimrd  no  gromid  for  a  nmnal  of  the  jndgmanty  howeror  anoneona  they 
maybe. 

The  District  Attorney  appeared  on  the  part  of  the  plaintiffs, 
and  the  defendant  appeared  in  his  proper  person. 

m 

.   OPINION  OP  THB  COURT, 

This  case  was  originally  commenced  in  the  District  Court, 
and  On  the  trial*  certain  exceptions  were  taken  to  the  rulings 
of  the  court,  and  on  whidi  the  cause  was  brought  before  the 
Circuit  Court  by  a  writ  of  error. 

The  action  was  brought  on  a  penal  bond  for  j01 8,000  given 
by  J.  P.  Fegg,  a  collector  of  internal  revenue,  and  signed  by 
the  defendant,  as  security.  The  declaration  stated  the  bond 
which  was  dated  SOtfa  January  1880,  without  setting  out  the 
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conditiDiL  Defendant  ccaTed  oyer  of  the  Condition^  and 
pleaded — 

I.  Nil  debit  with  the  following  notice  of  special  matter  in 
bar. 

1.  That  Fogg  faithfully  collected  and  paid  over  all  taxes 
and  duties. 

2.  That  defendant  belieiriiig  Fogg  would  not  discharge  his 
duty,  notified  the  pvoperx  department  in  writing,  and  sent 
Fogg's  written  resignation,  which. waa  received  Sd  AngusC, 
1817;  yet  he  was  continued  in  office  long  afterwards,  when 
wholly  insolvent,  and  if  there  was  any  breach  it  was  subse- 
quent to  his.  resignation. 

3.  That  Fog^  and  sureties  have  paid  all  balances  in  fulL 
The  defendant  also  pleaded  specisLUy  that  Fogg  went  into 

office  20th  January,  1817,  and  did  his  duty  till  25th  July,  en- 
suing, when  he  resigned  in  writing,  and  that  he  did  his  duty 
up  to  the  time  his  resignatioii  was  received. 

XL   That  Fogg  while  in  offiee  collected  all  and  paid  over,  Ac 

The  plaintifiis  took  issue  on  the  plea  of  nit  tkbit;  denxoned 
to  the  second  plea  because  it  contained  no  averment  that  the 
resignation  was  accepted  by  conqpetent  authority.  The  da- 
fendant  joined  in  demuir^. 

And  in  answer  to  the  third  plea  the  plaintifi  rej^ed  tiiat 
Fogg,  between  January  and  December,  1817,  received  $10,000 
in  bonds  which  he  did  not  collect  or  account  for.  That  ha  did 
not  collect  or  account  for  010,000  due  United  States ;  that  li» 
received  various  sums  in  money,  in  bonds,  and  s^mped  paper 
which  he  did  not  account  for. 

The  defendant  joined  issue  in  fact  onall  theabove  breaches. 

The  second  plea  was  abandoned^  and  a  jury  was  sworn  to 
try  the  issues  in  fact  The  verdict  found  that  the  inatruoent 
declared  on  was  the  deed  of  the  defendant  j^  and  that  Fogg 
was  not  guilty  of  any  of  the  breaches  set  forth  in  the  i^ftin- 
tiff 's  r^lication  to  the  defendant's  third  plea. 

The  bill  o(  exception  states  that  the  defiondant  lo  makitaan 
the  issue  on  his  past,  r«Jating  to  Fogg^s  iMgnatipn  and  aeoep- 
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tancei  gare  in  eyidenee  Fogg's  reaigoatioii  dated  d5th  July,* 
1817,  which  was  received  by  ibe  coauoiflskmer  of  the  rereime 
the  2nd  August  ensuing.  And  abo  defendant's  letter  to  the 
eotbBcussioner  of  the  same  date  requesting  him  to  take  steps 
to  keep  safely  the  books  and  other  property,  in  the  hands  of 
the  collector.  That  the  funds  or  property  of  the  government 
were  not  safe  in  his  hands.  And  also  the  letter  of  the  com- 
missioner acknowledging  the  receipt  of  the  resignation  of  Fogg 
and  the  letter  td  the  defendant  stating  the  absence  of  the  pres- 
ident and  requesting  the  collector  to  dischaa^  his  duties  until 
his  successor  should  be  appointed.  And  there  being  no  other 
evidence  the  court  diarged  the  jury  that  Fogg's  resignation 
took  effect  2nA  August,  and  that  defendant  was  not  liable,  as 
surety,  after  that  time,  to  which  the  district  attorney  excepted. 

Two  errors  are  assigned  on  whidi  a  reversal  of  the  judg* 
ment  of  the  district  court  is  prayed.  First — ^That  the  charge 
of  the  district  judge  was  erroneous,  and  secondly,  the  general 
error. 

On  the  part  of  the  defendant  it  iscontended  that  the  charge 
was  right  on  the  case  made.  That  the  office  was  a  civil  one, 
was  resigned  absolutely  and  the  resignalion  was  received  by 
the  proper  officer.  But  that  if  the  dMurge  was  erroneous,  it 
was  not  injurious  to  the  plainti£b. 

There  are  three  modes  by  which  a  civil  office  is  terminated. 
First,  its  own  limitation — Secondly,  removal:  by  the  executive 
or  by  impeachment,  and  thirdly,  a  resignation. 

The  colleoU>r  of  internal  taxes  wias  ai^ointed  for  years, 
but  thp  limitation  bad  not  expired  when  the  de&lcation  of 
Fogg  is  alleged  to  have  occurred. 

I  have  always  considered  the  construction  of  the  constitu- 
ti<m,  which  wa3  given  in  the  first  administratipn  in  regard  to 
4he  power  of  the  president  to  remove  from,  offi.ce>  without  the 
consent  of  the  Senate,  as  wrong  ia  principle  and  ipjurious  in 
practice.     . 

The  Senate  constitutes  a  part  of  th^  appointing  power,  ahd 
was  iiitmded  to  be  a  ch^k  uponlte  Siemtive.    But,  if  the 
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President  may  remove  from  office  without  consoltiDg  the  Sen* 
ate,  it  is  no  effectual  check. 

The  power  4o  remoTe  is  implied  from  the  power  to  appoint; 
andy  strange  as  it  may  seem,  this  implication  is  drawn  in  fsLTOt 
of  the  exeidse  of  tte  power  by  the  ExecatiYe,  to  the  exclu- 
sion of  the  Senate.  This  is  not  only  illogical^but  it  is  i^ainst 
the  spirit  of  the  constitution. 

The  attempt  by  some  to  find  the  power  of  the  President  to 
remove  under  that  clause  of  the  constitution,  which  reqiHres 
him  to  see  that  the  laws  are  faitfifnlly  executed,  cannot  be 
sustained.  This  clause  refers  io^  the  exercise  of  that  pown 
in  the  President,  to  call  out  the  physical  force  of  the  country, 
to  carry  into  effect  the  laws.  His  ordinary  executive  duties 
are  pointed  out  and  required  to  be  performed,  in  other  parts 
of  the  constitution. 

There  can  be  no  doubt  that  a  civil  officer  has  a  right  to 
resign  his  office  at  pleasure,  and  it  is  not  in  the  power  of  the 
Executive  to  compel  him  to  remain  in  office.  It  is  only  ne. 
ciBssary  that  the  resignation  should  be  received,  to  take,  effect, 
and  this  does  not  depend  upon  the  acceptance  or  rejection  ai 
the  resignation  by  the  President.  And  if  Fo^  had  resigned 
absolutely  and  unconditionally,  I  should  have  no  doubt  that 
the  defendant  could  not  be  held  bound,  subsequently,  as  his 
surety. 

But  it  appears  from  his  letter,  which  is  made  a  part  of  the 
record,  that  although  he  resigned  his  office,  he  professed  a 
willingness  to  continue  in  the  office  until  his  successor  could 
be  appointed.  And  the  commissioner  informed  Ae  suiety,  in 
answer  to  the  letter,  that  the  President  was  absent  trom  the 
seat  of  government,  and  that  the  collector  would  be  continued 
in  office  until  the  President  should  return,  and  a  successor 
should  be  appointed^  and  the  drfendant  was  requested  to 
apprize  the  commissioner,  if  such  an  arrangement  would  be 
injudicious.  But  it  does  not-  appear  that  he  was  advised  on 
the  subject  The  Collector,  it  was  proved,  as  appears  from 
the  bill  of  exceptions,  continued  in  the  office  from  the  time  of 
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his  lesignation,  on  the  9d  of  August,  1817,  until  the  i;sth  of 
December  following. 

The  resignation  was  to  take  effect,  by  the  terms  of  it,  when 
a  saooessor  should  be  appointed.  It  may  therefore  be  doubt- 
ed, whether  the  surety  was  not  bound, j?o  long  as  the  collector 
remained  in  office.  The  resignation  was  qualified  with  the 
expression  of  a  willingness  to  hold  the  offic^  until  a  new 
appointment  should  have  been  made,  in  the  same  letter. 

The  bill  of  exceptions  after  stating  that  the  defendant,  to 
prove  the  resignation  of  Fogg,  gave  in  evidence  the  letters 
above  referred  to,  states  th&t  ^  the  plaintiffs  on  their  part 
having  proved  that  the  said  Sogg  had  continued  in  the  full 
performance  of  the  duties  of  said  office  from  and  after  the 
^ddayof  August,  1817,  and  until  the  1st  December,  1817; 
and  the  said  defendant  having  given  no  other  or  ftirther  proof 
in  relation  to  that  part  of  the  defence,  and  the  testimony  being 
closed,  the  defendant  moved  the  court  among  other  things  to 
instruct  the  jury  that  the  said  Fogg  had  resigned  his  said 
office,  and  that  the  said  resignation  took  effect  and  became 
complete  on  ftie  said  2nd  of  August,  1817;  and  that  the  de- 
fendant was  not  liable  as  his  surety  for  any  delinquency  of 
said  Fogg  which  occurred  after  that  time;  which  instruction 
the  court  gave.^' 

It  does  not  appear  from  the  bill  of  exceptions  nor  from  any 
part  of  the  record,  that  the  plaintiffs  offered  any  evidence  of 
fbe  breaches  alleged  in  their  replication  to  the  third  plea,  on 
which  issues  were  Joined. 

The  third  plea  was,  that  Fo^  while  in  office  collected  and 
paid  over,  &c.  To  this  the  plaintiffig  replied  various  breaches 
on  which  issues  were  joined.  And  to  support  these  breaches, 
it  does  not  appear  ibaX  the  plaintifis  offered  any  evidence. 
And  the  question  arises  whether,  if  the  instruction  given  as  te 
the  resignation  was  erroneous,  the  judgment  on  that  ground 
should  be  reversed. 

.  If  there  was  no  evidence  given  or  offered  to  show  the 
breadbea  alleged  in  any  one  of  theai,  it  is  very  clear,  that  the 

44 
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Yerdkt  most  have  been  for  (be  defendant,  had  Um  infltniclini 
not  been  given.  Without  proof  of  damages  iSusr  jimatitb  eeold 
Bsi  ask  a  verdict;  and  any  instrnctiaiis  gtveo^  havev«  eno- 
neous,  which  had  no  application  to  ttie  facto  o£  Iho  ea0e^  and 
could  have  had  no  influence  on  the  votdiet^  can  a&aRl  no 
ground  for  a  le versal  of  the  jndgmeML 
The  jirigmeni  of  the  District  Goozlis  afiknaed 


Nicholas  Loh«wobth  tt  JAma  Taxsoi 


Whan  a  faiU  M  amoidtd,  piQOM  B«4  iiot  b6  i»Md  agdnit  te 

•re  in.  Couit. 
Being  in  Court  iSbay  hwrenotiee  ef  the  ■mendment,  and  are  eobject  to  t&e  enlen 

of  the  Court. 
An  egfeement  to  pey  fflegal  intnest  wiH  not  he  deovedL 
But,  when  mdk  inlerait  hm  heen  paU,  Uw  Court  will  ■otdaaweitMaim— a* 

OPINION  or  THE  COURT. 

This  caee  was  continued  from  the  last  tenn,  widi  leave  to 
the  plaintifis,  to  make  Cameal  the  assignee  of  a  part  of  Ifae 
equity  set  up  in  the  complainant's  bili^  a  party.  The  merils 
of  the  con^oversy  were  fully  considered  and  decided  at  that 
term ;  except  a  question  reserved,  whether  t^n  per^eenL  inletesl 
under  the  agreement  should  be  decreed  as  the  balance  due  of 
the  purchase  money. 

The  bill  having  been  amended  by  making  Cameal  a  eo-com- 
idainanty  the  defendant's  counsel  object  to  proceeding  in  the 
cause,  as  no  subpoena  has  been  issued  since  the  amendment 
or  notice  served  on  flie  defendant  And  diat  the  defendant 
being  a  resident  of  the  state  of  K^itucky,  do  procees  can  be 
served  on  him,  so  as  to  give  jurisdiction  to  the  c&uaei^Qi  die 
new  matter  inserted  by  the  amendment. 

The  bill  in  this  case  was  designed  to  be  an  injanelMi  bilL 
An  injunction  was  prayed  fbr  and  allowedf  and  waanotiawwd' 
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beeattte  the  ^init  of  posaesakm,  which  was  intended  to  be  in* 
joined,  was  executed  before  the  injunction  couM  be  obtained. 
And  It  is  wril  settled  thai  wheie  ttie  object  of  a  bill  is  to  stay 
proceedings  at  law,  between  the  same  parties,  a  service  of  the 
Botioe  on  the  attorney  of  the  party  is  sufficient. 

It  is  tfue  that  where  process  is  served,  in  an  original  suit, 
t>eyond  the  district,  the  paity  may  take  the  exception,  and  he 
is  not  bound  to  answer;  but  this,  it  is  said  is  a  personal  privi* 
lege  which  he  may  waive. 

But  in  this  case  no  subponta  was  issued,  and  the  question 
arises,  whether  the  cemplainaiit  was  bound  to  issue  (Hie*  And 
this  must  be  detemxined  from  the  nature  and  extent  of  the 
amendment 

Cameal  makes  no  mw  defendant,  tail  asks  no  decree 
against  Ifae  defendants  in  wxM.  Being  the  assignee  in  part 
of  the  eifnity  asseited  in  the  b91,his  right  is  stated,  that  it  may 
be  protected  by  the  cottrt  He  does  not  pray  for  a  decree  of 
eonveyance,  but  is  content  ttiat  the  decree  idiall  be  for  the 
oomplainant,  subject  to  the  right  of  the  assignee.  No  new 
fact  is  asserted  in  the  amendment,  and  no  answer  of  the  iie- 
fnodaot  is  requiied;  and  consequently,  it  is  insisted,  no  process 
was  required  to  be  issued  or  served  on  the  defendant  If  the 
servfee  of  process  were  essential,  to  give  effect  to  the  amend- 
SMnt,  and  tte  defendant  resides  beyond  the  jurisdiction'of  the 
court,  the  court  for  this  reason,  as  in  numerous  other  cases, 
would  sustain  jurisdiction  of  the  cause,  without  requiring  the 
amendment  The  ^excuse  would  be  sufficient  to  dispense  wifli 
Cameal  as  a  party. 

But  was  it  necessary,  by  the  rule  of  proceeding  in  the  High 
Court  of  Chancery  in  England,  which  constitutes  the  rule  of 
practice  In  this  case,  ta  issue  process. 

In  the  case  of  Jingerstin  v.  Clark,  1  Ves.  250,  the  question 
was  wheflier  upon  an  amended  bill,  it  is  necessary  to  serve 
new  subpcMias  upon  the  original  defendants. 

The  Lord  (%anoell6r  asked  the  Reg^ter  whether  in  the 
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common  case  of  an  amended  bill,  upon  exceptions,  new  sub- 
pGBnas  are  senred? 

The  Register  answeied  in  the  negative,  and  soch  was  tbe 
decision. 

4.  Yes.  65.  After  answer,  the  bill  was  amended.  Hie  de» 
fendant  being  abroad,  a  motion  had  been  made  on  tbe  pact  of 
the  plaintiffs,  as  of  course,  fhat  the  senrice  of  the  sobpouiaon 
the  defendant's  derk  should  be  deemed  good  service. 

The  Register  declined  drawing  np  the  order. 

Mr.  Thomas,  for  the  motion,  distinguished  this  firom  cases 
in  which  exceptions  to  the  answer  being -allowed  and  the  bill 
amended;  the  usual  order  is,  that  the  amendments  and  ezoep* 
tions  shall  be  answered  together.  In  that  case  a  new  sub- 
poena is  not  necessary,  ja  complete  answer  Jnot  being  put  in. 
In  this  instance  the  answer  was  sufficient  Tbe  Liord  Chan- 
cellor said  he  understood  from  the  Register  that  there  is  no 
occasion  for  a  subpasna  upon  an  amended  bOL 

In  Blake's  Chap.  Prac.  195,  it  is  said,  an  amended  bill  is 
considered  as  an  original  bill,  but  new  subpoBuas  axe  not  ne- 
cessary tmless  where  there  is  a  new  engrossment  of  the  bilL 
8  Mad.  267.  In  1,  H«r.  Chan,  the  rule  is  stated  to  *be,  tiiat 
after  answer  the  plaintiff  may  have  leave  to  add  parties  or 
amend  his  bill  with  respect  to  them  without  costs ;  and  so  he 
may  in  other  matters,if  he  requires  no  further  answer  of  those 
that  have  already  answered^  and  that  the  defendant  be  at  lib- 
erty to  answer  if  he  think  fit  And  in  I.  Har.  Chan.  93,  it  is 
said  a  plaintiff  may  be  struck  out  of  the  bill  any  time  be£>re 
hearing,  a  special  order  of  the  court  being  had  for  that  pur- 

It  is  clear,  from  the  above  authorities,  and  firom  the  reason 
of  the  case,  that  no  process  was  necessary  to  bring  the  defen- 
dant into  court,  to  answer  the  amended  bi(L  He  was  in 
court  and  subject  to  the  orders  of  the  Court  And  as,  from 
the  nature  of  the  amendment  no  answer  was  required  from 
the  defendant,  it  was,  perhaps,  unnecessary  to  enter  a  rule  ion 
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answer.    Bat  sach  a  rule  was  entered  and  no  answer  has 
been  filed. 

The  Court  think  that  as  the  Bmeodmsat  introduices  no  new 
iact,  and  does  not,  in  any  respect,  affect  the  merits  of  the  case, 
.the  plaintiff  may  proceed  without  answer;  and  that  a  sub- 
poena was  unnecessary. 

And  as  it  regards  the  question  of  interest  reserved,  the 
Court  think  that  the  agreement  to  pay  ten  per  cent,  interest, 
being  against  law,  catmot  be  enforced.  But  the  Court  will 
not  disturb  the  payments  of  this  interest  which  have  been 
voluntarily  made.  A  court  of  equity  cannot  docree  a  specific 
execution  of  a  cdntract  made  in  violation  of  law,  or  against 
the  policy  of  the  law. 

The  case  in  8  Cranoh,  477,  relied  on  by  the  defendant's 
counsel,  is  where  the  party  contracted  to  pay  one  hundred 
pounds  damages  for  every  lot  not  built  upon,  and  the  Court 
decreed  this  sum. 

Now  that  was  not  where  an  iUegal  rate  of  interest  was 
agreed  to  be  paid  on  a  certain  contingency,  but  a  fixed  sum  as 
damages  for  a  failure  to  build.  If  this  sum  had  been  named 
as  a  penalty,  its  payment  would  not  have  been  enforced  in 
equity.  But  it  was  stipulated  damages,  fixed  by  the  parties, 
as  a  sum  to  be  paid  on  a  breach  of  the  contract  A  contract 
thus  made  is  binding  on  the  parties,  as  well  in  a  court  of. 
equity  as  at  law. 

The  Court  direct  that  the  legal  rate  of  interest  shall  be  cal- 
culated on  the  balance  of  the  purchase  money;  and  that  the 
annual  rents,-firom  the  time  the  defendant  entered^  into  the 
possession  of  the  premises,  be  deducted  therefirom.  That  the 
sum  which  the  annual  rents  shall  amount  to,  after  discharging 
the  purchase  money  and  interest,  shall  be  paid  by  the  defen- 
dant to  the  complainant ;  and  that  the  defendant  shall  convey 
to  the  complahiant  by  a  deed  of  general  warranty  the  pre- 
mises in  question.  The  costs  to  be  divided  between  the  par- 
ties, on  the  ground  that  the  complainant  has^  on  various  occa- 
sions, been  permitted  to  amend  his  bill,  &c. 
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Wtet  «&  ioAvvtai  iB^r  la^  «^l»  w  to  «  mMb  «iMr  or  lae,  %i  iM^ 
Pofalfe  icputalun  iiNf  pNM  beoifaria^  Int  ift  mu^ 

heilioo^  uU  noiwhalA  «r  B  m^  baTeiaid. 
Whore  the  origiiiel  eomen  and  iinee  an  fwtiWiAfid,  diej  moat  cootral  coama 

and  diatancea.    But  coonea  and  diatanoea  called  for  mnat  go^sn  where  then 

are  no  eatablidwd  obiecta  to  control  them. 

M^.  Fax  appeared  £br  the  plainti^  and  Mu9r$.  fFUttam^ 
and  Swing f  fat  the  defendaiits. 

OPnnON  OP  THE  COURT. 

This  is  &  case  of  disputed  boundaries,  l^e  lessor  of  fte 
plaintiff  claims  by  certain  linesand  oomen,  and  ttie  d^ndants 
with  the  exception  of  the  beginning  comer,  chdm  by  diffeveol 
Knes  and  comers,  and  the  jury  are  to  determine  from  the  e?i* 
dence,  which  are  the  original  boundaries  of  ibe  lessor  of  the 
plaintiff's  land. 

The  original  survey  of  Nelson,  and  other  original  smveys 
connected  with  it,  hare  been  given  in  evidence,  and  meoiy  wil> 
nesses  have  been  examined,  and  blocks  cut  from  trees  mai)rad 
as  comers,  and  from  others  marked  as  line  trees,  lowing  Ibe 
annular  growths,  have  been  examined  by  experienced  survey- 
ors and  others,  in  the  presence  of  the  jury. 

There  are  some  leading  principles  whidi  tiie  Court  win 
state  to  the  jury,  and  which  will  govern  dnm  in  makiBg  up 
their  verdict. 

As  you  have  heard  from  the  bench,  reputation  is  adnxunible 
evidence  to  prove  boundaries.  But  wtutt  an  indsvidQal  may 
have  said  respecting  certain  lines  or  comers,  does  not  consti- 
tute public  reputation,  and  is,  therefore,  inadnussiMe  to  prove 
a  comer  or  lines.  The  reputation  must  be  general  in  the 
neighborhood. 

The  surveys  made  subsequently  to  Nelson^  and  caDiDg  for 
it,  are  received  as  conducing  to  prove  the  reputation  of  the 
boundaries  of  such  survey. 
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The  beginning  comer  is  claimed  in  common  by  both  parties, 
and  also  the  first  line,  except  the  point  where  it  is  to  terminate. 
But  there  is  qo  agieemiOBt  in  regard  to  any  of  the  other  lines 
and  corners. 

The  jfnry  wlH  fifsteDdewor  taaseertaiit  from  flie  erid^nce^ 
the  original  comers  of  Nelson's  survey  ^  and  if  they  shall  be 
able  to  do  this  satisfactorily,  they  will  have  little  dii&ciiity  in 
tracing  or  running  the  lines  connected  with  the  comers.  And 
this  is  the  geBeralniile  asto  cocqais  andliaes..  If  the  original 
marked  trees,  or  objects  called  for  shall  be  j»OFed,  the  jfury 
will  be  governed  by  them,  though  they  may  Tary  materfadiy 
from  the.  courses  and  distances  called  for.  The  entry  and  sur- 
vey of  Nelson  are  prior  in  date  to  the  entry  and  survey  un<W 
which  the  defendants  claim;  aad^  of  course,  the  subsequent 
entry  and  survey  are  controlled;,  even  at  law,  so  &r  as  the 
survey  is  concemed,  by  the  prior  survey  and  patent. 

But,  if  the  comers  claimed  by  the  lessor  of  the  plaintiff,  and 
which  are  disputed,  are  not  established  by  the  evidence,  the 
jury  wiU  locate  the  jessor  of  the  plaintiff's  dl^um,  by  beginning 
at  the  comer  admitted,  and  running  the  courses  and  distances 
called  fori  And  so,  if  a  part  of  the  disputed  comers  are  estab* 
tished  by  the  proof,  in  the  opinion  of  the  jury,  and  they  can 
fiad  no  linee  to  control,  the  bouadaiy  must  be  established  by 
running  the  courses  and  distaaces  ealled  for,  so  as.  to  include 
the  establidMd  points.  But,  no  othes  deviation  from  the 
courses  and  distances  called  for,  can:  be  made,  unless  control'- 
led  by  objects  called  fin:  in  the  original  smnney. 

With  these  general  principles  the  jury  will  take  the  case^ 
and  aftei  loeklBg  into  the  mass  of  tfaa  evicfeoce^  will  apply  the 
ndestated 

The  jury  found  Ae  lines  (tf  Nelfloiv  as  originally  run  estab- 
lished, except  0UB,  and  they  dcned  the  survey  by  ronnmg  the 
cooTses  caUedfor,.  so  as  UKconneet  ttia  two  Gonrses. 

Judgment,  &c. 
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Ljbssxe  of  Conbajd  Shults  v.  Lewis  Moorb. 

Under  a  late  dedaoa  of  the  Suprame  C<iiiit  of  OMo,  m  deed  ecknoffrUlged  befae 

tbe  mKjcK  of  Cinfffameti,  ia  good. 
Independently  nf  tfak  deeiaon,  the  oonxt  incline  againat  the  poifer  of  the  imjoi 

to  take  the  acknowledgment 
He  ia  giten  the  eame  powen  aa  a  Jualioe  of  the  peaoe,  **  in  eitil  and  criminal  c*- 

■ea,"  that  ia,  jndidal  poiv«H. 
The  taking  of  an  acknowledgment  ie  not  the  ezeraae  of  a  jodidal  power — It 

woaU  eeem  therefore  that  the  nu^or,  nnder  the  IbnMr  law,  oonld  not  take 

acknowledgments 
Beeoiding  a  deed,  ddy  acknowledged,  ia  oonatroctite  notice. 
If  the  acknowledgnmit  be  anbatantlally  defectife,  thooi^  the  deed  be  reooided,  it 

ia  not  notice. 
By  the  dednon  of  the  Qopnmt  Court  of  the  Unfted  Stalea,  parol  proof  thatt 

jualioe  acted  aa  aoch,  ia  admiaBihle,  when  not  atated  in  certificate, 
in  £ut  may  be  prated,  ofa  piior  deed. 


Mr.  Fox  appeared  for  the  plaintiff^  and  Messrs.  Wright  and 
Wood  for  the  defendant 

OPINION  OP  THE  COURT. 

This  action  of  ejectment  was  brought  to  this  conrt,  imder 
the  act  of  Congress,  from  the  state  court  in  which  it  was  com- 
menced. Both  parties  claim  the  land  in  controyers7  under 
James  Drake.  The  lessor  of  the  plaintiff  first  introduced  a 
deed  from  Drake  to  Dehismt,  dated  the  26th  September,  1817, 
and  a  mortgage,  dated  12th  August,  1818,  by  Dehant  to  the 
lessor  of  the  plaintiff  The  mortgage  was  acknowieclged  be- 
fore the  mayor  of  Cincinnati  on  the  day  it  bears  dale. 

The  defendant  introduced  a  deed  for  ttie  same  premifles  from 
James  Drake  to  the  defendant  Moore,  dated  9th  September, 
1826 ;  and  which  was  recorded  17th  November^  1826.  Also 
a  mortgage  from  Dehant  to  Drate,  dated  26th  September, 
1817,  and  a  record  ofa  proceeding  on  this  mortgage,  by  sort 
facias  in  which  a  judgment  was  entered,  and  the  premises 
were  sold  on  execution,  by  the  sheriff,  to  Drake.  The  sheriff's 
deed  read  in  evidence  is  dated  Slst  May,  1833. 
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And  tfaa  defendant  intzodiiced  a  deposition  conducing  to 
prove  that  at  the  time,  and  before  the  mortgage  to  the  lessor 
of  the  plaintiflf  was  executed,  he  had  notice  of  the  prior  mort- 
gage executed  by  Dehant  to  Drake,  and  here  the  evidence 
closed.  It  was  agreed  that  the  objections  to  the  deeds  an  both 
sides  should  be  considered  in  the  main  argument  to  the  jury, 
and  that  in.  their  instructions  the  court  should  decide  the  le^ 
questions  that  arise  in  this  case. 

The  fi»t  objection  is,  that  which  is  made  to- the  acknowl- 
edgement <^  the  mortgage  deed  given  ki  evidence  by  the 
lessor  of  the  plaintiff.  This  deed  was  acknowledged  before 
the  mayor  of  the  dty  of  Cinciimati;  and  his  right  to  take  the 
acknowledgment  is  questioned. 

By  the  act  of  Ohio  of  SOth  January,  1818,  a  deed  for  the 
conveyance  of  land  is  required  to  be  acknowledged  before  a 
judge  of  the  court  of  Common  Fteas  or  justice  of  the  peace. 

The  lOth  section  of  the  act  giving  jurisdiction  to  the  Mayor, 
19th  VoL  Ohio  Law^,  60,  declares  that  in  all  civil  and  crimi- 
nal cases  he  shall  have  the  same  jurisdiction  as  a  justice  of  the 
peace. 

Subsequently  to  the  taking  of  this  acknowledgment,  an  act 
was  passed  giving  power  to  the  Mayor  to  take  acknowledg- 
ments of  deeds,  and  confirming  those  which  he  had  taken,  ex- 
oepting  acknowledgments  to  be  used  in  suits  then  pending. 
And  at  the  time  of  the  passage  of  this  law,  a  suit  was  pending 
in  Butler  county  between  the  same  parties,  involving  the  sub- 
ject now  in  dispute. 

The  validity  of  the  acknowledgment  under  consideration, 
must  be  decided  under  the  geneml  law  on  the  subject,  and  in 
reference  to  the  adjudications  made  on  the  same  point  by  the 
Supreme  Court  of  the  state. 

And  first,  as  to  the  power  of  the  Mayor  under  the  general 
law. 

In  ah  civil  and  criminal  cases,.he  has  the  same  jurisdiction 

as  a  justice  of  the  peace.    And  this  is  the  extent  of  the  juris- 

diction  conferred  on  him.    He  can  exercise  no  jurisdiction 

45 


52»  OHIO, 

Le0Me  of  Coniad  Shulto  v.  Lewk  Moore. 

but  what  is  specially  given.    His  powers  are  all  regulated  by 
the  statute,  under  which  they  ore  derived. 

What  is  meant  by  a  jurisdiction,  <<in  all  civil  and  crinunal 
cases?''  It  can  have  no  other  application  than  to  the  exer- 
cise of  judicial  power.  A  criminal  case  as  well  as  a  civil  one, 
requires  parties ;  a  plaintiff  and  defendant,  and  a  subject  mat- 
ter of  controversy,  in  the  decision  of  which,  the  judgment  of 
the  Mayor  must  be  exercised. 

There  canbe  no  case,  technically  speaking,  wiltMNit  parties. 
The  word  <^  case"  is  well  defined  at  common  law,  and  in  legal 
parlance ;  and  when  such  a  term  is  used  in  a  statute  it  is  al- 
ways presumed  to  bemused,  unless  the  contrary  very  clearly 
appear,  in  reference  to  its  known  signification.^ 

The  power  conferred  on  the  Mayor,  was  not  generally  the 
powers  of  a  justice  of  the  peace,  but  the  same  powers  as  a 
justice  of  the  peace,  ^  in  civil  and  criminal  cases.'^  In  other 
words,  the  same  judicial  powers. 

A  justice  by  the  statute  is  authorized  to  do  many  acts  which 
are  not  judicial,  such  as  solemnizing  matrimony,  taldng  depo- 
sitions, and  taking  acknowledgments  of  deeds. 

In  5  Ohio  Rep.  331,  the  Supreme  Court  decided  that  the 
Mayor  was  not  authorized  to  take  depositions.  And  in  1  Ohio 
Rep.  15,  that  in  taking  an  acknowledgment  of  a  deed,  a  jus- 
tice does  not  act  in  a  judicial  capacity.  Both  these  points 
were  quite  clear  befcnre  these  decisions  were  given ;  but  as 
they  have  been  adjudged,  they  are  not  now  to  be  contested. 

It  appears,  then,  that  the  powers  given  to  the  Mayor  by  the 
above  act,  were  strictly  and  technically  judijciai ,-  and  did  not 
extend  to  any  act  or  power  not  judicial.  And  it  follows  that 
under  the  above  law,  the  Mayor  had  no  power  to  take  the 
acknowledgment  of  a  deed. 

This  is  the  view  of  the  court  uninfluenced  by  any  construc- 
tion of  the  statute,  by  the  Supreme  Court ;  and  it  has  been 
given  because  the  ^construction  does  not  seem  to  have  been 
well  settled  by  that  court. 

On  the  part  of  the  defendant  it  i&  contended  that  the  con- 
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struction  has  been  settled,  in  this  very  case,  when  formerly 
before  the  supreme  court,  against  the  power  of  the  mayor  to 
take  acknowledgments. 

An  action  of  ejectment  was  commenced  in  the  common 
pleas,  by  the  plaintiff  against  the  defendant,  for  the  recovery 
of  the  property  now  in  dispute ;  and  on  the  trial  an  objection 
was  miade  to  die  deed  of  mortgage,  to  Shults,  on  the  ground 
that  the  mayor  had  not  power  to  take  the  acknowledgment ; 
and  on  this  ground  the  court  rejected  the  evidence.  And  on 
a  motion  to  set  aside  the  verdict  the  judges  were  divided  in 
opinion,  so  that  the  case  was  brought  before  the  judges  in 
bank,  and  there  the  four  judges  were  divided,  and  the  motion 
to  set  aside  the  verdict  against  the  plaintiff  failed.  And  this 
is  claimed  as  a  decision  of  the  identical  point,  now  under  ex- 
amination ;  and  it  is  contended  Uiat  it  should  be  considered  by 
Has  court,  as  conclusive. 

The  decision  of  the  question  between  the  same  parties,  re- 
specting  the  same  subject  matter  of  controversy,  would  be  no 
more  conclusive  of  the  present  case,  than  if  the  same  point  had 
been  decided  between  other  parties.  The  former  action  of 
ejectment  constitutes  no  bar  to  the  present  action. 

But  in  the  case  referred  to,  the  construction  of  the  statute 
was  not  settled.  Had  the  decision  of  the  motion  for  a  new 
trial  been  acquiesced  in,  there  would  have  been  some  color 
for  the  argument  that  the  point  had  been  adjudicated,  as  the 
two  judges  must  have  concurred  in  rejecting  the  deed  on  the 
trial.  But  the  two  judges  on  the  circuit  were  divided  on  the 
motion  for  a  new  trial,  and  so  were  the  four  judges  in  bank. 
The  construction  of  the  statute  therefore  was  not  settled  in 
that  case. 

But,  it  appears  from  a  manuscript  record,  that  the  same 
point,  as  to  the  power  of  the  mayor  to  take  acknowledgments, 
came  up  very  recently,  before  two  of  the  judges  on  the  cir- 
cuit, at  Cincinnati,  and  it  was  decided  in  favor  of  the  power. 
In  this  decision,  both-  the<  judges  must  have  concurred.  It  is 
not  known  that  this  decision  has  been  adjourned  to  the  courf 
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in  bank;  and  so  long  as  it  diall  stand  unieyened^  il  will  con- 
stitute a  rule  of  decision  for  this  court  We  do  not  inqniia 
whether  the  constructicm  of  a  statiite  by  the  supreme  court  of 
the  state,  is  right  or  wrong  according  to  our  Tiews^  but  we 
receive  it  as  the  law  of  the  state.  Under  this  decision  tto 
deed,  with  the  acknowledgment  before  the  mayor,  will  be 
considered  as  having  its  full  legal  effect  by  the  jury. 

The  objection  that  to  the  acknowledgmenl  the  mayor  af^ 
fixed  and  certified  the  seal  of  the  corporation,  and  not  hisjn* 
vate  8eai,*is  easily  answered. 

The  mayor  is  the  keeper  of  Hie  corporation  seal,  and  uses 
it  to  authenticate  his  official  ik^  AdA  it  may  be  a  matlnr  ol 
doubt  whether,  if  he  may  as  mayor,  take  the  adiQowIiadgmeBl 
of  a  deed,  the  seal  may  not  be  used  to  authenticate  the  act  In 
any  view,  ^le  mayor  has  a  right  to  adopt  a  scrawl,  a  wafer^ 
or  any  other  impression  as  his  jmvate  seal,  and  if  be  so  desi^ 
nates  it,  there  caii  be  no  objection* 

The  seal  is  used  to  autbentieate  the  act  of  die  aokaowiedg^ 
ment,  and  if  it  give  greater  solemnity  to  the  authentkatioiL 
than  is  required,  still  it  must  be  held  good,  as  a  seal  used  by 
the  mayor,  for  the  special  purpose,  to  authenticate  the  act 
The  impression  was  made  by  the  mayor;  it  was  tiien  his  seal, 
and  if  necessary  it  may  be  considered  as  the  seal  of  the  corpo* 
ration;  but  if  not  necessajy,  and  the  seal  ie  not  used  piopeily, 
as  a  corporation  seal,  it  at  least  is  the  seal  of  ti>e  mayor  whidi 
he  has  adopted  and  used  as  his  own.  Every  thing  said  in 
the  certificate  or  which  appears  from  the  imi»easioa  of  the 
siea],  which  was  not  required  for  the  due  autfaenticatiQnof  the 
acknowledgment,  may  be  rejeded  as  surplusage,  if  enough 
appear  to  authenticate  the  act  And  we  think  eiiouf^  ap- 
pear%  both  ae  to  the  certificate  and  the  seal,  in  substance  and 
in  foim,  to  verify  the  acknowledgment 

On  this  deed  the  lessor  of  the  plaintiff  relies  for  a  reoo vwy« 

The.  deed  of  moitgagefirom  Dehant  to  Drake  is  of  prior  date 
to  the  mortgage  from  Dehant  to  Schuks,  but  the  magistzate 
hetoae  whom  it  was  acknowledged,  did  not  state,  eitbarin  the 
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body  of  fbe  certificate  or  with  his  signature  that  he  wasa  jus* 
tke  of  the  peace;  and  it  is  contended  that  the  deed,  therefore, 
has  not  been  legally  acknowledged.  Under  an  agreement  it 
is  read  in  evidence,  with  leave  to  except  to  the  acknowledg- 
ment. 

The  objection  is  well  founded  in  fact.  The  official  charac- 
ter of  the  justice  does  not  appear  in  his  certificate,  nor  are  the 
initials  J.  P.  annexed  to  his  signature,  nor  any  thing  else  to 
show  in  what  character  he  acted  in  taking  the  acknowledg- 
ment 

The  certificate  of  the  clerk  and  seal  of  the  Court  of  Com- 
mon Pleas  are  annexed  to  die  acknowledgment,  showing  that 
James  Heaton,  Esquire,  before  wbom  the  acknowledgment 
was  taken,  was,  at  the  time,^a  justice  of  the  peace.  And  the 
question  here  arises  'Aether  tlds  omission  of  the  justice  can  be 
sappUed  by  proof  that  he  was  a  justice  of  the  peace. 

If  such  evidence  be  admissible,  there  can  be  no  doubt  that 
the  certificate  of  the  clerk,  under  the  seal  of  the  court,  is  the 
best  evidence  of  which  the  case  is  susceptible.  The  clerk  has 
official  knowledge  of  the  appointment  and  qualificatvm  of  the 
justice,  and  is  authorised  to  certify  the  fiusts. 

In  the  case  of  Fannesa  ei  oIy.  the  Batik  of  the  United 
StateSy  13  Peters,  21,  the^same  question  came  b^ore  the  court 
under  the  statute  of  Maryland,  which  reqtdres  a  deed  to  be 
acknowledged  before  two  justices  of  the  poace.  Ilie  court  in 
tiiat  case  say  <<npon  the  second  exception,  the  plaintiff  in 
«rxor  contends,  tluit  the  acknowledgment  of  the  deed  from 
Walter  Smith  to  Benjamin  Stoddart  is  defective^  and  the  deed 
inoperative,  because  it  does  not  appear  in  the  certificate  of 
acknowledgment  endorsed  upon  the  deed  that  the  persons  be- 
fine  whom  it  was  made  were  at  Aat  time  justices  of  the  peace 
for  Washington  county;  and  he  insists  that  Uiis omission  can- 
not be  supplied  by  paroL'^ 

^  This  question  depends  upon  the  construction  of  the  acts 
of  assembly  of  Maryland  wMch  prescribe  the  mode  in  which 
deeds  shall  be  acknowledged,  for  the  conveyance  of  real  prop- 
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erty.  We  perceive  nothing  in  the  Maryland  acts  of  assembly 
wMch  requires  justices  o£  the  peace  or  other  officers  to  de- 
scribe, in  their  certificates,  their  official  characters.  It  is  no 
doubt  usual  and  proper  to  do  so,  because  the  statement  in  the 
certificate  is  prima  facia  evidence  of  the  fstct,  where  ttie  in- 
strument has  been  received  and  recorded  by  the  proper  au- 
thority. But  such  a  statement  is  not  made  necessary  by  Ae 
Maryland  statutes.  And  whenever  it  is  established  by  proof 
that  the  acknowledgment  was  made  before  persons  authorized 
to  take  it,  it  must  be  presumed  to  have  been  taken  by  them 
in  their  official  capacity;  and  when  their  official  characters  are 
sufficiently  shown  by  parol  evidence,  or  by  Ae  admissions  of 
the  parties,  we  see  no  reason  for  requiring  more,  where  the 
acts  of  the  legislature  have  not  prescribed  it  On  the  contrary, 
the  soundest  principles  of  justice  and  policy  would  seem  to 
demand  that  every  reasonable  intendment  should  be  made  to 
support  the  titles  of  the  bona  fide  purchasers  of  real  property; 
and  this  court  is  not  disposed  to  impair  their  safety,  by  insist- 
ing upon  matters  of  form,  unless  they  were  evidently  tequiied 
by  the  legislative  authority." 

Unless  there  be  something  peculiar  m  the  Maryland  stat- 
utes, this  decision  is  conclusive  of  the  point  now  under  con- 
sideration. For  it  lays  down  the  position  that  proof  of  the 
official  character  of  the  officer  may  be  made  by  parol,  where 
it  does  not  appear^n  the  &ce  of  the  certificate  of  acknowl- 
edgment The  statute  of  Ohio  no  more  prescribes  the  mode 
of  the  certificate  than  the  statute  of  Maryland.  The  reqoire- 
ment  is  that  the  deed  shall  be  acknowledged  before  a  justice 
of  the  peace;  and  of  course  the  evidence  of  the  acknowledg- 
ment must  appear  on  the  deed. 

I  did  not  accord  with  the  above  d^ision,  though  I  expressed 
in  the  reports  no  dissent  It  appeared  to  me  that  the  acknow- 
ledgment upon  its  &ce  must  contain  all  the  requisites  to  its 
validity,  to  have  the  effect  of  notice  under  the  registration 
laws;.  And  as  we  have  not  before  xis  the  statute  of  Mary- 
land, and  the  defendant  relies  on  proof  of  notice  in  &ct,  the 
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Court  will  reserve  the  question  as  to  proof  of  the  official 
character  of  the  justice,  and  instruct  the  jury  that  for  the  pur- 
poses of  this  trial  the  acknowledgment  will  be  considered 
defective  and  inoperative.  And  this  being  the  case,  the  re* 
cording  of  the  deed  would  not  be  constructive  notice,  under 
the  statute. 

If  a  deed  not  under  seal,  or  with  one  subscribing  witness 
only,  were  recorded,  it  would  not  be  notice.  And  it  would 
seem  to  follow  that  if  the  deed,  were  defective  in  any  sub- 
stantial part,  there  could  be  no  notice  under  its  registration. 
Without  an  acknowledgment,  the  recording  of  the  deed  could 
have  no  effect  as  to  notice,  for  the  statute  requires  Xhe  deed  to 
be  executed  and  acknowledged,  and  then  recorded,  to  operate 
as  constructive  notice. 

The  acknowledgment  must  be  made  before  a  justice  of  the 
peace,  and  the  evidence  of  this  must  be  on  the  deed,  or  con- 
nected with  it  And  if  this  acknowledgment  be  defective  in 
not  showing  that  the  person  who  took  the  acknowledgment 
had  a  right  to  take  it,  the  act  does  not  appear  to  be  official^ 
and  is  not  a  compliance  with  the  statute.  And  where  a  pur- 
chaser is  to  be  charged  with  constructive  notice  from  the  mere 
registration  of  a  deed,  all  the  substantial  requisites  of  the  law 
should  be  complied  with.  As  well  might  it  be  contended  that 
a  recorded  deed  without  an  acknowledgment  would  be  notice, 
as  that  it  would  be  notice  with  a  defective  acknowledgment. 

Some  reliance  is  placed  in  the  argument  on  the  sheiiff 's 
deed  for  the  premises  under  a  sale  on  the  judgment  obtained 
on  the  ^cire  facias.  But  it  is  clear  that  this  deed  can  only 
have  relation  back  to  the  judgment ;  and  if  the  defendant 
insists  on  a  lien  under  the  mortgage,  prior  to  the  judgment, 
it  can  only  be  estabUshed  by  proof  of  notice  in  &ct  of  the 
mortgage. 

0 

As  it  regards  the  notice  in  fact,  the  jury  are  to  judge  from 
the  evidence.  They  are  the  exclusive  judges'of  the  credibility 
of  witnesses,  and  if  they  believe  the  witness  whose  deposition 
has  been  read,  the  fact  of  notice  is  proved.    He  swears,  that 
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before  the  first  mortga^  to  Shults  was  given,  he  conversed 
with  the  witness  respecting  the  first  mortgage,  and  o}»erved 
that  the  property  was  worth  considerably  more  than  the  first 
mortgage  cadled  for,  and  that  his  mortgage  would  secure  the 
property,  excepting  the  amottnt  of  the  prior  mortgage. 

An  attempt  has  b^en  made  to  impeach  the  credibility  of 
this  witness,  by  proving  that  he  was  intemperate;  but  this 
evidence,  not  going  to  the  general  reputation  of  the  witnessi, 
was  overruled,  and  there  is  no  circumstances  going  to  im* 
^peach  him,  unless  they  are  found,  as  contended  by  the  pVaisok- 
tiff's  counsel,  in  the  manner  of  his  stating  the  fiEu^ts. 

The  jury  found  a  verdict  of  not  guilty,  and  a  motion  for  a 
new  trial  being  overruled,  a  judgment  was  entered  on  the 
verdict 


Ghav^  Shbrwood  &  Co.  v.  C^Arnxxs  C.  Muhbos  st  ku 

The  act  of  the  28th  Fflbniny,  1S89,  wlikii  adopto  the  lawB  of  a  ittte  m  T^^ 
imprifloniDent  of  debCon,  ghrea  hnmfidialiB  efieet  to  fucfa  bnra^  aa  wail  in  cani 
penduog,  aa  in  tiipae  aobiequantly  oommeneed. 
Thia  tew  latetaa  to  Iba  naoedy ,  and  doea  not  impair  the  obligation  of  Ibe  oontiaeL 
In  a  caae  where  appaannoe  bail  had  been  given,  befon  Am  pMMife  of  the  Jaw,  Ifaa 
defendanta-aie  not  bound  to  give  apecial  bail,  bol  may  bediachaigedon  motiont 
-on  coDunonbaiL 

Mr.  Swiixer  appeared  for  .the  plaintiflb,  and  Messrs.  Chnt- 
dard  and  Converse^  for  the  defendants. 

OPIIIION  OF  THE  COURT. 

« 

The  capias  which  was  issued  in  this  case,  bears  date  tfie 
5th  February,  1839,  and  was  served  the  1st  March,  ensuing, 
and  appearance  bail  was  given.  A  motion  is  now  made  to 
discharge  the  defendants  on  common  bail 

This  motion  is  made  under  the  act  of  Congress,  of  the  28th 
Febmary,  1839,  which  provides  ^<that  no  person  shall  be  im 
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prisoned  for  debt  in  any  state^  on  process  issning  out  of  a  Court 
of  the  United  States,  where,  by  the  laws  of  such  state  impris- 
onment for  debt  has  been  abolished ;  and  where,  by  the  laws 
of  the  State,  imprisonment  for  debt  shall  be  allowed,  under 
certain  conditions,  the  same  conditions  and  restrictions  shall  be 
applicable  to  the  process  issuing  out  df  the  Courts  of  the  Uni- 
ted States,  and  the  same  proceedings  shall  be  had  therein  as 
are  adopted  in  the  Courts  of  such  state." 

By  the  act  of  Ohio,  of  the  19th  March,  1838,  it  is  provided 
in  the  first  section,  <^that  no  person  shall  be  arrested  or  im- 
prisoned on  any  mesn^  or  final  process,  &c.  except  in  certain 
cases." 

The  exceptions  are,  proceedings  for  contempt,  for  crimes, 
misdemeanors  or  offences  prosecuted  by  the  state,  judgments 
for  fines,  judgments  against  a  public  officer,  or  an  attorney  at 
law  for  monies  received,  or  where  an  affidavit  is  made  agree- 
ably to  the  statute,  &e. 

And  an  affidavit  is  required  to  be  made  before  a  capias  ad 
satisfaciendum  shall  issue  on  a  judgment 

This  statute  has  never  received  a  construction  by  the  Su- 
preme Court  of  the  state,  and  it  is  understood  to  have  been 
differently  construed  in  different  circuits  of  the  common  pleas. 

The  imprisonment  of  the  defendant  is  said  to  be  a  satis£5u>- 
tion  of  the  judgment ;  but  it  is  in  fact  a  remedy  given  to  en- 
force the  payment  of  the  judgment.  And  when  this  remedy 
is  taken  away  by  a  law  abolishing  imprisonment  for  debt,  or 
by  a  proceeding  under  an  insolvent  law,  the  contract  is  not 
reached,  nor  its  obligation  impaired.  The  remedy  only  is  af- 
fected, and  the  legislature  have  a  right  to  change  this  at  their 
discretion. 

The  bail  bond  is  a  part  of  the  remedy,  and  if  its  condition 
to  surrender  the  defendant  is  afterwards  made  unlawful,  the 
bail  on  principle  and  authority  must  be  discharged.  14  East 
Rep.  599 — 5  Binn.  Rep.  332 — 4  John.  B&p.  407.  In  the  case 
of  Beers  v.  Haughtouy  hereafter  cited,  the  supreme  court  say 

46 
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« in  Older  to  clear  the  caseof  embarrassment  from  collateial 
matters,  it  may  be  proper  to  state,  that  the  recognizance  of 
special  bail,  being  a  part  of  the  proceedings  on  a  suit  and 
subject  to  the  regulation  of  the  court,  the  nature,  extent  and 
limitations  of  the  responsibility  created  thereby,  are  to  be  de- 
cided, not  by  a  mere  examination  of  the  termis  of  the  instru- 
ment, but  by  a  reference  to  the  known  rules  of  the  court 
and  the  principles  of  law  applicable  thereto.  Whatever  in 
the  sense  of  those  rules  and  principles  wUl  constitut&^  dis- 
charge of  the  liability  of  thie  special  bail,  must  be  included 
within  the  purview  of  the  instrument  as  much  as  if  it  were 
expressly  stated." 

The  rule  under  which  the  bail  were  discharged  in  the  above 
case,  was  adopted  subsequently  to  the  recognizance  of  baiL 

The  act  of  Congress  adopts  the  state  law,  and  the  question 
is  whether  an  individual  under  this  law  is  liable  to  be  impris- 
oned, except  on  the  conditions  which  it  prescribes. 

No  substantial  objection  is  perceived  to  the  mode  in  which 
the  question  is  raised.  The  defendant  has  given  appearance 
bail,  and  by  the  terms  of  his  bond  he  is  required  now  to  enter 
special  bail,  or  bail  to  the  action.  But  he  asks  the  court  to 
release  him  from  this  condition  on  the  ground  that  as  the  law 
now  stands  he  cannot  be  imprisoned  for  debt,  except  under 
proceedings  different  from  those  which  have  been  had  in  this 
case. 

In  this  summary  mode  the  point  may  be  presented  as  ftdly 
as  in  an  action  on  the  bail  bond,  or  in  any  other  form.  Indeed 
the  bail  are  generally  discharged  on  motion;  where  there  has 
been  a  surrender  of  the  principal,  or  where  such  surrender 
cannot  be  made,  relief  is  given  without  making  it 

In  the  case  oiBeera  v.  Haughiany  9  Peters,  358,  the  supreme 
court  say,  that  the  doctrine  is  clearly  established  that  where 
the  principal  would  be  entitled  to  an  immediate  ahd  uncondi- 
tional discharge,  if  he  had  been  surrendered,  the  bail  are  enti- 
tled to  relief  by  entering  an  exanereiUr  without  any  surrender. 


^u 
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And  that  where  the  law  prohibits  the  party  from  being  im- 
prisoned at  all ;  or  where  by  the  positive  operation  of  law  a 
surrender  is  prevented^  this  doctrine  must  apply. 

Bnt  it  is  insisted  that  this  writ  having  been  legally  issued, 
the  marshal  was  bound  to  arrest  the  defendants  and  take  bail 
notwithstanding  the  law  which  abolished  imprisonment.  That 
if  under  this  law  the  defendants  shall  ht  discharged  on  com- 
mon bail,  the  plaintiffs  are  placed  in  a  worse  situation  than  if 
they  had  instituted  Aeir  suit  under  the  preseiat  laMi^,  as  by  it  on 
making  the  affidavit  required  they  would  have  been  entitlod 
to  bail. 

This  writ  was  issued  under  the  law  which'  entitled  the 
plaintiflb  to  bail^  but  it  is  not  perceived  how  this  can  give 
effect  to  that  law,  after  it  shall  have  been  repealed.  If  the 
position  contended  for  be  correct,  the  law  under  which  a  suit 
is  commenced  must  regulate  its  future  progress,  though  re- 
pealed. 

The  law  declares  that  there  shall  be  no  imprisonment  for 
debt,  except  in  the  cases  stated^and  the  pendency  of  a  suit, 
before  the  law  took  efiect,  is  not  tnthin  the  exceptions. 

So  &r  as  regards  the  remedy,  the  legislature  may  alter  the 
law,  in  their  discretion,  and  unless  they  be  excepted,  the  law 
operates  as  well  on  cases  pending,  as  on  those  which*  may  be 
commenced  subsequently. 

In  the  present  case  it  is  admitted  that  the  plaintiffs  in  this, 
or  in  any  other  cause,  cannot  take  out  a  capias  ad  satirfacU 
endum  on  a  judgment  without  making  the  oath  required  by 
the  present  law.  And  if  in  this  respect  this  law  is  to  govern, 
why  dfies  it  not  equally  apply,  to  bail?  As  the  case  now 
stands,  the  plaintiff  ^  are  not  entitled  to  a  ca.  su.  against  the 
defendants,  and  under  such  circumstances,  can  they  object  to 
their  discharge  ?  It  would  seem  to  follow  as  a  necessary  con- 
sequence, if  theplaintifis  caimot  arrest  the  defendants  on  final 
execution,  that  they  cannot  require  them  to  give  special  bafl. 
And  this  is  the-  principle  laid  down  in  the  case  of  Beers  v. 
Hdtighton.    ' 
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The  plaintiflSs  may  endue  themselves  to  a  capias  ad  sati9* 
faciendum  on  the  judgment,  but  this  depends  upon  a  pro- 
ceeding  sub9equent  to  the  judgment  It  is  not  a  right  which 
necessarily  follows  the  judgment,  or  grows  out  of  the  prelim^ 
inary  proceeding^  in  the  case. 

The  statute  requires  bail  to  the  action  only  on  condition  that 
certain  &cts  are  sworn  to  by  the  plaintiff,  and  this  has  not  been 
done  and  cannot  noVbe  done,  in  the  present  case.  The  ri^i 
to  bail  is  cutoff  bythe  statute,  and  as  regards  the  present  suit, 
stands  as  though  no  bail  could  be  required  in  any  case.  No 
hardship  or  equitable  considerations  arising  out  of  the  circum- 
stances of  the  case,  can  alter  ttie  law.  And  its  language  wiU 
not  admit  of  tlie  construction,  as  contended  for,  which  shall 
limit  the  application  of  all  its  provisions  to  suits  commenced 
subsequently.  E^ect  can  be  given  to  some  of  its  provisions, 
only,  in  suits  subsequently  commenced ;  but  there  are  others 
which  take  immediate  effect,  and  among  them  is  the  provisioa 
which  abolishes  imprisonment  for  debt 

In  the  case  oi  Matthewson  v.  Satterlee^  the  Supreme  Court 
of  Pennsylvania  decided  that  the  lease  set  up  by  the  defend- 
ant, under  a  Connecticut  title,  did  not  establish  Uie  relation  of 
landlord  and  tenant  between  the  defendant  and  the  lessor  of 
the  plaintiff,  and  consequently  that  the  defendant  might  show 
a  title  in  hhnself.  Shortly  after  this  decision,  the  ],egislature 
of  Pennsylvania  passed  a  law  declaring  that  the  relation  of 
landlord,  and  tenant  should  €»st  under  such  a  title  as  that 
under  which  the  defendant  entered,  and  the  Supreme  Court 
of  Pennsylvania  held  this  act  to  be  valid  and  gave  effect  to  it 
And  on  the  case  being  brought  before,  the  Supreme  Court  of 
the  United  States  by  writ  of  error,  2  Peters,  380,  the  law  was 
not  considered  as  impairing  thd  obligation  of  the  contract, 
and  the  case  was  dismissed. 

Now  here  is  a  case  in  which  the  law  acted  upon,  and  to 
some  extent  modified  vested  rights,  and  yet  it  was  earned 
into  effect 

But  the  law  abolishing  imprisonment  cannot  be  said  to  dis- 
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turb  vested  rights ;  for  remedies  are  always  subject  to  such 
modifications  as  the  legislature,  in  the  constitutional  exercise 
of  its  powers,  shall  think  proper  to  adopt 

The  defendants  will  be  discharged  on  common  bail  and  an 
exoneretur  may  be  entered. 


Heirs  or  Wa&e  v,  HEiniT  Brush. 


As  between  tiie  hein  at  law  and  the  aaignee  of  amilhaiy  land  wanant,  a  court 
of  chancery  wiU  go  behind  the  patent  and  mveetigate  the  aaaignment  of  the  wai^ 
rant,  or  of  the  certificate  of  right,  given  by  the  Council  of  Virginia,  on  which  a 
warrant  and  afterwards  a  patent  leraed 

An  executor,  having  no  epedfic  power  given  in  die  will,  cannot  aangn  a  militaiy 
warrant  or  a  certificalB  on  wbidi  a  wanant  was  obtained.  And  where  each  an 
aaaignment  is  made  bj  an  ezsentor,  which  appears  on  the  &ce  of  the  warrant 
and  is  copied  into  the  patent,  it  is  notice  to  the  aaaignee  of  the  warrant  or  the 
patentee. 

Lapse  of  time  does  not  operate  against  minora,  espedaDy  where  they  reside  in  a 
diflerent  state,  and  had  no  knowledge  of  their  rights. 

The  locator,  having  made  tiie  entiy  claiming  the  land  entered  upon  it,  and  made 
improvemenla^  may  claim,  from  heirs  at  law,  under  the  drcnmstanoes  of  this 
case,  the  part  of  the  land  usually  given  to  a  locator. 

Messrs.  Goodenow  and  Wright  appeared  for  the  plaiptiffs, 
and  Mr.  Brushy  for  the  defendant. 

OPINION  OP  THE  COURT. 

■  * 

The  complainants  represent  themselves  to  be  the  only  heirs 
and  representatives  of  John  {lockaday,  deceased^  who  was  an 
officer  of  the  revolution,  in  the  Virginia  line  on  continental  es- 
tablishment That  he  was  entitled  to  four  thousand  acres  of 
land,  in  the  V  ii^inia  military  tract  in  Ohio ;  and  that  he  died 
in  1799,  before  the  warrants  were  obtained.  iTiat  before  his 
decease  he  made  a  will,  in  which  he  disposed  of  his  personal 
estate,  and  appointed  Robert  S.  Ware, his  son-in-law,  William 
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Parish  and  John  Saundera^  his  executors;  but  Ware  only  pio- 
ved  the  will,  and  entered  upon  the  duties  of  executor. 

That  the  executor  never  executed  the  will,  or  settled  the 
estate.  He  had  no  right  to  interfere  as  executor  with  the  real 
estate  of  the  deceased ;  and  the  nnlitarjr  right  to  the  land  above 
stated  in  Virginia  was  considered  real  estate. 

The  wife  of  Robert  Ware  died  in  1805,  leaving  the  com- 
plainants minors  and  heirs,  and  ih  1808  Robert  S.  Ware  died, 
leaving  the  complainants  the  exclusive  interest  as  beiis  in  the 
land. 

That  the  executor,  through  one  Joseph  Ladd,  a  stranger 
and  since  deceased,  without  heirs  and  insolvent,  suneptitioiis- 
ly  procured  a  certificate  to  be  issued  by  die  Council  of  the  com- 
monwealth of  Virginia,  certifying  that  the  representatives  of 
John  Hockaday  were  entitled^  to  the  proportion  of  land,  &c.; 
and  with  that  certificate  the  said  Joseph  Ladd  afterwards,  to 
wit,  on  the  6th  August,  L808,  by  firaud  procured  of  the  execu- 
tor, an  informal  and  illegal  transfer  or  sale  thereof  to  himself, 
by  virtue  of  which  he  procured  firom  the  Register  of  the  land 
office  of  Virginia  four  warrants  for  the  land  aforesaid  to  be  issu- 
ed to  him  as  assignee  of  Robert  S.  Ware,executor  of  John  Hock- 
aday,decea8ed ;  that  one  of  these  warrants  was  located  in  Mad- 
ison county;  six  hundred  acres  of  which  are  in  the  possession 
of  the  defendant,  who  as  assignee  of  John  Hoffinan,  who  was 
assignee  of  Joseph  HolSman,  Rachel  Hoffinan,  &c.  who  were 
ass^ees  of  Joseph  Ladd,  obtained  in  1818  a  patent  for  the 
land  in  his  own  name.  That  the  complainants  were  minors, 
and  a  knowledge  of  these  fitcts. was  recently  acquired  by  them. 

In  ins  answer  the  defendant  denies  notice,  asserts  that  Ladd 
received  the  assignment  on  a  valuable  consideration  being 
paid,  insists  that  the  assignment  by  the  executor  was  valid  • 
and  he  relies  upon  lapse  of  time.  He  also  insists  that  under 
the  circumstances,  he  is  at  least,  entitled  to  the  locator's  share, 
&c.  That  he  entered  upon  the  land,  has  made  lai^e  and  val- 
uable improvements  upon  it^  &c 

The  first  question  for  the  consideration  of  the  court  in  this 
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case  is,  whether  the  court  can  look  behind  the  patent  and  to 
the  assignment  of  the  warnmt;  or  rather  the  certificate  on 
which  the  warrant  was  issued. 

On  the  part  of  the  defendant  it  is  earnestly  contended,  that 
the  assignment  of  the  certificate  having  been  sanctioned  by 
the  register  of  the  land  office,  in  Virginia,  by  issuing  the  war- 
rant; and  by  the  federal  officers  in  issuing  the  patent,  it  is  not 
now  open  for  investigation.  That  the  rights  of  the  parties 
must  be  determined  by  Ae  patent,  and  not  by  acts  anterior 
to  it. 

The  council  of  Virginia,  in  deciding  the  right  o{  Hockaday, 
acted  judicially;  and  it  may  be  admitted  that  the  grounds  of 
their  decision  may  not  beaf^r^ards  examinable.  But  about 
this  right  there  is  no  controversy  between  the  present  parties. 
They  allclaim  under  the  military  right  of  Hockaday. 

Can  the  evidence  on  which  the  register  acted  be  examined. 
This  would  be  going  not  only  behind  the  patent,  but  behind 
the  warrant  also.  And  why  may  not  this  be  done?  Miller 
ei  al  V.  Kerr  et  aly  7  Wheat.  1,212. 

The  register  in  issuing  the  warrant  acted  ministerially;  and 
so  did  the  commissioner  of  the  general  land  office,  in  issuing 
the  patent  They  could  determine  no  matter  which  setded 
the  right  between  the  present  parties.  Their  duties  were 
ministerial  and  not  judicial. 

This  is  not  a  controversy  between  a  claimant  under  Hock- 
aday, and  a  stranger  to  such  claim.  It  might  well  be  doubted 
whether  a  person  claiming  adversely  to  Hockaday 's  assignees, 
could  go  into  the  validity  of  the  assignments,  either  before  or 
after  the  issuing  of  the  warrant  As  between  such  parties, 
the  entry  and  patent  might  be  -conclusive.  But  this  is  a  con- 
troversy between  the  heurs  at  law  of  Hockaday  and  his  as- 
signees. 

If  the  assignment  was  illegal  or  fraudulent,  as  asserted  by 
the  complainants,  the  right  to  the  warrant  and  the  land  is  in 
the  heirs  at  law,  and  not  in  the  assignee  and  patentee. 
"  The  complainants  are  not  only  heirs,  but  they-are  minor 
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heiis.  At  the  time  of  the  alleged  assignment  they  had  no 
knowledge  of  it,  being  all  minois  of  tender  years— some  of 
them,  indeed,  were  not  then  bom. 

Could  not  this  matter  have  been  investigated  shortly  after 
the  date  of  the  warrant.  The  plea  of  the  lapse  of  time  will 
be  hereafter  considered,  -and  the  question  will  be  now  exam- 
ined; as  free  from  embarrassment  on  that  ground. 

Suppose  a  suit  had  been  instituted  by  the  minor  heirs,  be- 
fore the  emanation  of  the  patent  Could  not  the  whole  mat- 
ter of  the  assignment,  have  been  investigated  in  chancery* 
Tins  seems  1u>  be  so  clear,  that  it  is  not  easy  to  imagme,  what 
substantial  objection  could  have  been  interposed.  Unless  the 
action  of  the  register  was  conclusive  on  the  rights  of  the  par« 
ties,' there  could  have  been  no  solid  objection  to  such  an 
investigation.  And  it  would  be  against  all  authority  and 
reason  to  hold,  that  the  acts  of  a  ministerial  officer  can  fix, 
absolutely  the  rights  of  parties.  He  may,  by  his  ac^  give 
greater  dignity  to  a  right,  but  he  cannot  essentially  change  the 
principle  on  which  such  right  is  founded. 

This  proposition  would  seem  to  be  too  plain  for  argument, 
and  it  will  not  be  further  discussed: 

The  question  of  the  assignment  as  between  the  heirs  of 
Hockaday  and  his  assignee^  is  open.  The  emanation  of  the 
patent  can  make  no  difference  in  this  respect  And  if  we 
may  investigate  the  assignment  on  which  the  register  issued 
the  warrant  to  Ladd,  there  can  be  little  or  no  doubt  of  its  ille- 
gality. 

The  right  of  Hockaday  to  military,  land,  whether  it  was 
evidenced  by  a  statutory  provision  and  proof  of  service,  or  by 
a  certificate  of  the  council,  or  by  a  warrant  from  the' register, 
pertained  to  the  realty,  and  did  not  constitute  a  part  of  his 
personal  property.  And  the  will  gave  the  executor  no  power 
over  the  real  estate. 

In  Virginia  the  realty  may  become  assets  in  the  hands  of 
the  administrator  or  executor,  where  the  personal  property  is 
insufficient*  to  pay  the  debts  of  the  deceased.    Bat  the  land 
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can  only  be  made  liable  on  showing  to  the  probate  court,  the 
debts  unpaid,  after  the  exhaustion  of  the  personal  assets;  and 
the  coiurt  will  then  order  a  sale  of  the  land. 

But  there  is  no  pretence  that  any  such  proceeding  was  had 
in  the  present  case.  The  assignment  or  order  for  the  warrant 
was  made  by  the  executor,  as  in  the  ordinary  performance  of 
his  duties. 

It  is  in  proof  that  the  consideration  received  was  a  pair  of 
boots  and  forty  dollars.  The  inadequacy  of  consideration  is 
so  gross,  as  to  afford  strong  presumption  of  fraud.  The  right 
was  for  four  thousand  acres  of  land,  to  be  located  in  a  rich 
and  fertile  district  in  Ohio,  and  this  known  to  both  the  par- 
ties ;  and  yet  this  valuable  tract  was  sold  to  Ladd,  by  the 
executor,  for  some  forty-four  or  forty-five  dollars. 

The  circumstances  of  this  transfer,  independent  of  the  want 
of  power  in  the  executor,  as  between  the  present  complain- 
ants and  Ladd,  would  *be  sufficient  evidence  of  fraud  to  set 
aside  the  assignment 

But  the  assignment  by  the  executor  was  wholly  without 

authority;  and  therefore  could  convey  no  right  to  bis  assignee. 

Is  the  defendant  chargeable  with  notice  of  this  want  of 

power  in-  the  executor  ?    We  think  he  is  a  purchaser  with 

notice. 

The  assignment,  by  the  executor,  appears  upon  the  face  of 
the  warrant,  which  "was'  transferred  to  the  defendant,  and 
copied  into  the  patent 

This  was  clearly  notice  to  the  defendant,  that  the  assign- 
ment was  made  by  the  executor ;  and  it  was  the  duty  of  the 
defendant  to  examine  the  will  for  the  power  to  make  it.  Or- 
dinarily, an  executor  does  not  possess  this  power;  and  the 
defendant  was  bound  to  look  into  his  authority.  The  defen- 
dant is  as  much  chargeable  with  notice,  as  if  the  assignment 
had  been  made  by  an  attorney,  and  no  inquiry  had  been 
made  into  the  power  under  which  he  acted.  The  executor 
was  in  iBict  a  mere  agent,  and  could  only  act  within  the  limit 
of  his  mlthority.'  Any  assignment  beyond  this,  could  transfer 

47 
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no  right  4  Ohio  Rep.  446.    Is  this  defect  of  authority,  in  the 
executor,  cured  by  the  lapse  of  time  ? 

The  right  of  the  complainants  is  not  barred  by  the  statute 
of  limitations,  as  they  jane  residents  of  Vii^inia,  and  do  not 
appear  to  have  ever  been  in  this  state.  The  statute  therelbie 
does  not  run  against'  them.  But  they  were  minors,  and  <Mi 
this  ground,  if  they  were  residents  of  Ohio,  the  statnte  would 
not  be  a  bar. 

It  is  admitted,  that  lapse  of  time  may  operate,  in  cases 
where  the  statute  does  not  bar ;  but  the  drcomstances  wludi 
would  prevlBnt  the  effect  of  the  statute,  if  the  complainantB 
were  residents,  are  conclusive  again^  the  lapse  of  time. 

This  principle  is  applied  by  a  Court  of  Chancery  under  its 
own  rules,  where  a  party  has  slept  upon  his  lights.  But 
what  negUgence  has  there  been  in  this  case  ?  Lapse  of  time 
can-mr  more  operate  against  minors,  than  the  statute  of  lim- 
itations. And  the  complainants  are  proved  to  have  been  mi- 
nors until  within  a  few  years  past.  They  am  citizens  of  ai^ 
other  state,  and  they  came  very  lately  to  a  knowledge  of  their 
rights.  Under  such  circumstances,  there  can  be  no  negligence 
attributed  to  them.    They  have  not  slept  upon  dieir  rights. 

On  the  contrary,  so  soon  as  they  attained  a  knowledge  of 
the  mode  by  which  a  very  valuable  property,  which  had  de. 
scended  to  them,  had  been  disposed  of  by  the  executor,  they 
sought  legal  redress.  .  '    "  • 

They  have  proved  their  heirship  and  their  minority;  and 
this  proof,  under  the  circumstances'<^  the  case,  is  a  foU  and 
satisfactory  answer  to.  the  argument  drawn  from  the  lapse  of 
time. 

<*The  defendant  must  be  considered  as  holding  the  laiids  in 
trust  for  the  complainants.  That  Ladd  wAs  guilty  of  firaud  in 
procuring  the  warrant  in  his  own  name  as  assignee,  and  in 
obtaining  the  assigmneht  from  the  executor,  there  is  little 
doubt ;  and  it  is  very  clear  that  th^  executor  had  no  authority 
to  make  the  transfer.^  But  the  defendant  seems  to  have  acted 
fairly  and  in  good  faith,  in  procuring  his  rig^t  to  the  warrant 
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and  entry  \  although  he  was  negligent  in  not  investigating  the 
aesignment  to  Ladd. 

By  Uie  location  of  the  warrant,  the  survey  of  the  land,  its 
improvement,  and  the  payment  of  the  taxes,  the  complainants 
have  been  greatly  benefitted ;  and  as  this  has  been  through  the 
instrumentality  of  the  defendant,  or  of  those  under  whom  he 
claims,  it  is  equitable  that' some  compensation  should  be  made 
to  him.  And  as  the  master  has  reported  that  it  was  custom- 
ary to  give  the  locator  one-third  and  sometimes  one-fifth  of 
the  land  for  locating,  and  that  in  this  case,  under  the  usage, 
the  defendant  is  entitled  to  one-fourth  of  the  land  located,  the 
court  adopt  the  report. 

This  is  in  conformity  to  usage,  and  seems  to  be  an 'equita- 
ble mode  of  compensating  locators ;  and  the  circumstances  of 
this  case,  render  this  mode  peculiarly  appropriate  and  just. 

This  usage  may  not  be  so  general  and  so  well  established, 
as  to  give  to  the  locator  a  lien  on  the  land  entered,  for  any 
portion  of  it  in  the  hands  of  a  purchaser.  But  where  the  lo- 
cator enters  into  the  possession  of  the  land,  and  uses  it  in  every 
respect  as  his  own,  making  valuable  and  lasting  improve- 
ments on  it;  and  his  title  is  found  deifective,  as  in  this  case,  it 
is  most  equitable  that  he  retain  such  a  portion  of  the  land,  as 
is  usually  given  to  the  locator. 

This  interest,  though  not  specifically  assigned,  may  be  held 
to  have  passed  with  a  general  assignment  of  all  right  in  the 
warrant  and  entry  to  the  defendant ;  or  if  he  made  the  loca- 
tion he  may  daim  this  compensation  for  services  rendered, 
and  not  by  virtue  of  an  assignment. 

And  we  think  that  the-  patt  thus  allotted  to  the  locator 
should  i)e  80  laid  off  to  the  defendant,  as  to  include  his  im- 
provements ;  as  it  appears  this  can  be  done,  having  a  reference 
to  the  value  of  the  whole  tract  in  its  natural  state,  and  without 
impairing  the  value  of  the  residue  of  the  tract.   ^ 

Three  fourths  o£  the  amount  paid  for  taxes  on-the  land,  the 
court  wUl  order  the  coniqplainants  to  pay  to  the  clerk  for  the 
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use  of  the  defendant;  out  of  which  the  costs  shall  be  paid,  and 
the  residue  of  the  money  to  be  paid  over  to  the  defendant 
And  the  court  will  decree  that  the  defendant  shall  convey 
three  fourths  of  the  land,  as  laid  down  in  the  master's  report, 
with  special  warranty  to  the  complainants. 


[As  this  case  involves  principles  of  general  interest,  it  is  pub- 
^^  lished  in  the  present  volume,  though  decided  at  July  Term, 
1840.] 

Adam  McKinkst  v.  William  Neil. 

A  gtageiRK^rietoru  bound  to  ftumiili  good  cotcfaci,  gentle  and  well  broke  honei^ 
good  hamees,  and  a  pmdent  and  akilfol  ditrer ;  and  dioold  a  paannger  noa've 
an  injury  from  any  defect  in  this  piepexation,  the  proprietor  la  liaUa 

The  npaetting  of  a  stage  b  ^lima  feda  eridenee  of  negligenea;  'and  a  paoatnlgtt 
who  has  been  injwed  need  show  nothing  moie  to  sostain  his  adkm. 

It  will  then  be  incconbent  on  the  defendant  to  ahow,  by  way  of  zedndng  the  dam** 
ges,  or  in  bar  of  the  action,  the  drcomstanoes  of  the  ease. 

The  defendant  is  not  responsible  fer  caimalties  which  could  not  be  fereaeen  nor 
guarded  against. 

But  he  is  hable  for  the  mallest  degree  of  negtigaiee  or  want  of  cam  in  the  diifcr, 
or  fer  his  want  of  ridlL 

If  the  driver  leave  the  common  track  and  take  one  not  used,  whidi  incraaaea  the 
risk,  it  is  evidence  of  negligence. 

Want  of  skill  in  the  driver,  being  a  material  feet  in  the  caose,  maj  be  proved  as 
any  other  feet  In  this  respect  the  driver  stanids  in  a  diffirtnt  relation  fiom  a 
witness,  whose  general  character  only  can  be  impeached. 

A  witness  cannot  be  impeached  by  proving  that  at  other  tonea  he  made  eontnip 
dietary  statements,  unless  he  shall  be  interrogated  as  to  socih  trttlfrr^tr 

But  where  an  ex  parte  deposition  of  a  witness  was  read,  of  the  taking  of  which  no 
notice  was  given,  under  the  act  of  Gongreas,  and  under  the  peculiar  dream- 
stances  of  the  case,  tiie  court  pennitted  cqptmdictoiy  stUementsto  be  ptored. 

Messrs.  Etving  and  Stanabtiry  appeared  for  the  plaintiff, 
and  Messrs.  Wright  and  Wilcox  for  the  defendairt. 
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OPINION  OP  THB  COURT. 

The  defendant,  in  connection  vrith  others,  is  an  extensive 
stage  proprietor,  and  runs  the  lines  of  stages  from  Columbus 
to  ZanesviQe,  in  this  state.  The  plaintiff  being  a  passenger 
in  one  of  these  lines,  through  the  negligence  and  want  of  skill 
of  the  driver,  as  he  alleges,  the  stage  was  upset,  and  he  was 
severely  injured.  For  this  injury,  the  loss  of  time  and  ex- 
pense, this  action  was  brought. 

It  was  proved  that  the  plaintiff  b^ing  in  Columbus  on  the 
evening  of  the  18th  December,  1838,  took  a  seat  for  the  next 
morning's  stage  to  Zanesviile,  at  the  stage  office,  and  paid  the 
usual  fiire  of  four  dollars  and  fifty  cents.  At  the  time  this 
was  done  the  agent  or  clerk,  in  the  office,  informed  him  that 
he  would  have  to  occupy  an  outside  seat. 

The  stage  left  Columbus  for  Zanesviile  the  next  morning 
at  ten  o'clock,  and  proceeded  on  the  national  road  about  thirty- 
five  miles,  to  near  Linnville,  where,  at  the  foot  of  a  hill  the 
stage  upset  and  the  injury  complained  of  was  dope. 

When  the  stage  left  Columbus  there  were  nine  passengers 
inside,  and  two,  ttie  plaintiff  being  one  of  them,  on  the  outside 
with  the  driver.  At  Reynoldsburgh,  the  first  place  of  change, 
one  of  the  inside  passengers  left  the  stage.  And  at  Jack-town, 
there  being  another  passenger,  it  was  suggested  to  the  plaintiff 
that,  being  the  sixth  person  entered,  he  had  a  right  to  take  bis 
seat  inside  of  the  coach,  which  he  declined  doing. 

The  route  of -the  driver  complained  of  commenced  at  Etna, 
and  it  was  observed  by  several  of  the  passengers,  that  he  drove 
very  fast  After- a  short  delay  at  Jack-town,  the  driver  con- 
tinued on  his  route  at  the  same  rapid  rate.  Near  the  summit 
of  the  hill  at  the  foot  of  which  the  mirfortune  occurred,  the 
driver  passed  on  the  right  hand  side  of  the  two  horse  wagon 
of  Mr.  Hampden,  a  witness,  who  was  driving  the  same  direc- 
tion as  the  stage.  Hearing  the  approach  of  the  stage,  Mr. 
Hampden  turned  his  horses  to  the  left,  which  gave  to  the  stage 
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more  than  half  the  road.  It  passed  without  coming  in  contact 
with  the  wagon^  and  the  witness  observed  that  all  the  hoi^ds 
except  one^  which  was  a  very  fast  trotter,  were  in  fall  gallop. 
The  stage  bad  a  patent  lock  or  rubber,  but  the  driyer,  instead 
of  using  the  lock  to  retard  the  progress  of  the  stage,  in  descend- 
ing the  hill,  applied  the  whip  twice  within  the  observation  of 
the  witness.  The  hill  was  between  a  quarter  and  a  half  mile 
long. 

After  passing  Mr.  Hampden's  wagon,  the  horses  ran  to 
the  verge  of  the  right  hand  side  of  the  road ;  they  then  iiMdi- 
ned  to  the  left  The  plaintiff  and  his  fellow  passenger  on  tbe 
outside,  Thompson,  remonstrated  with  the  driver  mcMte  than 
once,  and  requested  him  to  use  the  lock ;  but  he  refused  to  do 
so,  telling  them  there  was  no  danger.  The  horses  continued 
their  direction  to  the  left,,  until  the  neat  wheels  of  the  stage 
ran  off  the  paved  roEid  a  foot  or  two,  and  continued  so  tp  run 
some  two  or  three  rods,  when  the  horses  turned  to  the  riight, 
and  the  stagempset  with  great  violence.  The  ground  where 
this  occurred  was  nearly  level.  The  off-wheels  ran.  on  the 
paved  road,  but  the  descent^  was  small  from  the  paved  to  the 
impaved  part  of  the  road,  and  with  ordinarily  good  driving, 
the  coach  could^have  been  in  no  danger  of  upsetting  where  it 
did  upset.  A  moment  before  the  stage  turned  over,  one  of 
the  inside  passengers  observed  they  were  going  oveh  At  this 
time  the  speed  of  the  horses  was  about  as  great  as  it  had  been. 

When  the  stage  turned  over  it  became  imcoupled,  and  the 
horses  ran  off  with  the  fore-wheels.  The  plaintiff  was  picked 
up  about  a  rod  behind  the  stage  body,  diockingly  mangled. 
His  head  was  cut  in  several  places,  but  the  principal  wovmd 
was  m  his  left  limb.  The  back  part  of  his  thig^  was  lauch 
lacerated;^  apd  firom  the  knee  down  there  was  a  severe  con- 
tusion. 

From  the  manner  of  the  injury,  it  is  jHTObable  that  be  attemp- 
ted to  jump  from  the  stage,  the  top  of  whidi  must  have  finUen 
on  his  limb,  as  the  left  lag'Ofhis  pantaloons  was  nmch  torn.  An 
attempt  was  made  to  remove  him  to  Linville,  a  Aort  distance, 
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but  he  could  not  bear  the  motion ;  and  he  was  taken  into  a 
house  at  hand,  where  he  remained  under  the  care  of  a  phy- 
sician and  nurses  for  three  months,  before  he  was  able  to  be 
removed  to  bis  brother's,  in  Delaware. 

Forty-eight  hours  transpired  before  the  physician  could 
produce  a  reaction  of  the  system,  during  which  time  his  ex- 
tremities were  cold,  and  a  sense  of  shivering  pervaded  his 
system.  He  also  suffered  under  a  delirium  the  greater  part 
o{  the  time. 

The  flesh  on  his  leg  mortified  and  fell  off,  so  as  to  expose 
the  muscles,  which  were  also  much  injured.  The  plaintiff 
being  present,  his  leg  was  examined  by  physicians,  in  the 
presence  of  the  jury.  It  has  yet  acquired  but  little  strength, 
and  is  much  smaller  than  the  other ;  and  it  is  the  opinion  of 
the  physician  that  it  will  never  become  sound  and  strong. 

The  plaintiff  offered  to  prove  a  want  of  skill  in  the  driver, 
by  showing  that  at  one  time  his  lines  were  not  properly  fast- 
ened on  his  horses,  and  at  another  time- he  handled  them  un- 
skilfiilly,  and  was  near  upsetting  the  stage. 

To  this  evidence  the  defendant's,  counsel  objected,  on  the 
ground  that  the  plaintiff  may  prove  the  general  character  of 
the  driver,  but  paimot  show  his  incompetency  or  want  of  skill 
by  proving  particular  facts. 

If  in  this  respect  the  driver  stands  in  the  same  relation  as  a 
witness,  it  is  very  clear  that  the  inquiry  must  be  limited  to 
general  character,  and  cannot  go  as  to  particular  facts..  This 
rule  is  fomided  in  justice.  A  witness  is  brought  before  the 
Court  and  is  required  to  testify.  And  if  his  testimony  shall 
be  impea/^hed,  it  would  be  most  unjust  to  discredit  him  by 
the  proof  of  particular  Tacts,  of  wbieh  he  has  had  no  notice, 
and  against  which  he*caimot  be  expected  to  be  prepared  to 
defend  himself.  But  as  every  man  is  presumed  to  be  ready 
at  all  times  to  defend  his  geneiral  character,  on  this  ground  he 
may  be  impeached. 

A  driver,  as  such,  may  have  a  general  character.  But  the 
driver  in  question  was  a  stranger >  had  been  on  the  route  only 
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three  or  four  days,  and  had  established  no  general  chaxacler. 
This,  it  is  admitted,  in  the  case  of  a  witness,  could  have  no 
influence  on  the  general  rule.  But  may  not  a  distinction  be 
drawn,  in  this  respect,  betwe^i  the  character  of  a  driTer  and 
that  of  a  witness  ? 

A  driver  is  a  voluntary  agent,  and  professes  to  have  skill  in 
driving;  and  he  is  employed  in  a  business,  which,  for  the  safety 
of  passengers,  requires  firmness  and  a  high  degree  of  skill 
He  is  charged  with  a  want  of  experience  and  skill,  and  how 
are  these  to  be  proved  ? 

May  they  not  be  proved  by  persons  skilled  in  driving,  and 
who  have  observed  him  drive.  If,  for  instance,  he  is  so  igno- 
rant of  the  duties  he  assumes  to  perform,  as  not  to  know  how 
to  harness  the  horses,  or  to  handle  the  lines,  may  the  &ct  not 
be  shown  ?  In  what  way  could  his  incompetency  be  ttiore 
satisfactorily  establislied  ?  His  skill  as  a  driver  is  often  the 
gist  of  the  action ;  and  it  is  involved  in  the  present  case. 

In  this  view,  he  does  not  stand  in  the  relation  of  a  witness 
whose  credibility  is  attempted  to  be  impeached  -,  but  he  stands 
in  the  place  of  the  defendant,  who  is  answerable  for  his  want 
of  skill  and  negligence. 

The  question  of  skill  is  the  point  in.  issue,  aiid  is  not  collat- 
eral. May  it  not  then  be  shown  by  proof  of  the  fact,  the  same 
as  any  other  material  fact  in  the  case? 

It  is  admitted  that  proof  of  negligence  at  any  other  time 
would  not  be  proper,  as  it  would  not  conduce  to  establish 
negligence  at  the  time  of  the  injury.  But  this  is  not  the  case 
as  it  regards  a  want  of  skill.  Proof  of  this  a  few  days  or  hours 
before  the  stage  was  upset,'  nlay  have  some  important  bear- 
ing, in  the  opinion  of  the  jury,  on  the  conduct  of  the  driver  at 
the  time  of  the  injury. 

If  a  few  days  before  the  occurrence,  the  driver  showed  him- 
self to  be  ignorant  of  the  common  duties  of  a  driver,  it  .is  not 
at  all  probable,  that  in  so  short  a  time  he  could  have  acquired 
the  necessary  skill  and  experience  -y  and  if  for  the  want  of 
these  the  stage  was  upset,  the  defendant  is  liable. 
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This  though  offered  as  evidence  m  chief,  is  in  the  nature  of 
rebutting  testimony.  For  it  will  be  incumbent  on  the  defend- 
ant to  show,  that  the  driver  was  experienced  and  skilful. 

In  an  action  against  the  owners,  for  negligently  managing 
a  ship,  so  that  idie  was  wrecked  and  the  plaintiff  lost  his  pas- 
sage, another  act  of  negligence  not  bearing  on  the  wreck,  and 
which  could  not  possibly  cause  it,  was  held  irrelevant.  1  Garr. 
and  Payne,  70* 

And  where  the  defendant  was  indicted  for  keeping  a  di^r- 
derly  house,  the  court  confined  the  evidence  to  general  repu- 
tation and  excluded  particular  facts,  l  Sergt.  &  Rawle,  342, 
343. 

But  where  an  individual  is  indicted  for  passing  counterfeit 
bills  or  notes,  proof  that  similar  notes  or  bills  were  found  in 
his  possession  is  admissible.  And  so  on  an  indictment  for 
passing  coimterfeit  coin.  If  instruments  for  coining  be  found 
in  possession  of  the  defendant,  the  fsuci  may  be  proved.  Proof 
that  he  has  at  other  times  passed  counteffeit  notes  or  coin,  is 
also  proper.  This  is  admitted  to  show  the  knowledge  of  the 
defendant,  that  the  notes  or  coins  which  he  is  charged  to  have 
passed,  were  counterfeit  1  PhiL  Ev.  1 79.  6  Barn.  &  Ores. 
145.     1  Camp.  324     Bayley  on  bills,  447. 

To  show  fiaud  in  selling  an  inferior  kind  of  goods  for  blue 
guineas,  a  witness  was  allowed  to  prove  a  sale  to  himself  of  a 
parcel  of  blue  guineas  by  the  defendants,  before  the  sale  to  the 
plaintiffs;  and  the  declaration  and  'conduct  of  the  defendants 
towards  him  oil  the  subject  of  the  distinct  parcel.  1  John. 
90,  99, 100. 

In  the  case  of  Stokes  y.  Sdbtonsall^  13  Peters,  181,  the  de- 
clarations of  the  driver  after  the  upset  of  the  stage,  that  he 
had  upset  fifty  stages,  &c.  was  admitted  by  tile  Circuit  Court 
as  evidence,  and  the  judgment  of  that  court  was  generally 
affirmed  by  the  Supreme  Court 

Had  these  declarations  been  considered  as  having  been 
made  by  a  witness  mei^ly,  they  would,*  clearly,  have  been 

inadmissible.    But  coming  as  they  did  from  the  agent  of  the 
48 
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defendant,  and  for  whose  conduct  he  was  answerable,  they 
conduced  to  prove  a  want  of  skill  in  the  driver,  and  were, 
therefore,  received  as  evidence. 

In  our  limited  research  we  have  been  unable  to  find  a  case 
in  point,  but  we  are  inclined  to  think,  that  as  want  of  ddll  is 
a  fact  material  in  the  present  c&se  <<it  may  be  proved  as  any 
other  fact  in  the  case;''  and  that  in  this  respect  the  driver 
stands  in  a  relation  different  from  a  witness  whose  character 
is  impeached. 

Under  this  decision  the  plaintiff  proved  that  on  one  occasion 
the  driver  had  his  lines  fastened  wrong,  the  check  rein  of  one 
or  both  the  lines  being  buckled  on  the  outside ;  and  that  on 
another  he  handled  the  lines  so  unskilfully,  as  to  nearly  upset 
the  stage  in  passing  the  waggon  of  one  of  the  witnesses. 

The  defendant  proved  that  the  driver  had  been  employed 
by  an  agent,  some  few  days  before  the  upset,  on  hisenqiuring 
for  stock,  and  saying  that  he  had  driven  stage  two  years  and 
six  months  for  Calder,  in  Pennsylvania,  on  the  northern  route 
from  Harrisburg  to  Philadelphia.  The  driver  had  .been  in 
Columbus  a  short  time,  and  had  professed  to  be  an  apothecary 
and  a  blacksmith. 

The  defendant  also  proved,  that  his  stage  lines  were  gener- 
ally managed  as  well  and  indeed  better  than  any  other  lines 
in  the  western  country.  That  drivers'  had  uniformly  been 
dismissed  for  intoxication  and  for  any  misconduct,  on  the 
complaint  of  travellers. ,  Thatan  experienced  person  was  em- 
ployed at  Columbus,  whose  duty  it  was  to  inspect  the  stage 
coaches,  harness,  &c.,  and  to  see  that  no  coach  was  taken  out 
of  the  yard  which  was  nof  in  good  order,  and  also  the  harness. 

He  also -proved  that  a  day  or  two  before  the  accident  an 
agent  passed  on  the  line,  and  found  the  jiorses  of  the  driver 
and  also  the  harness  in  a'  good  state ;  and  his  habits  were 
proved  to  be  good  for  the  time  he  had  been  on  the  road.  It 
was  also  proved  the  day  after  the  injury,  the  plaintiff  on  being 
interrogated  by  a  witness  whether  the  driver  was  drunk,  re- 
plied, that  he  did  not  know,  but  rather  thought  not. 
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And  the  defendant  called  a  witness  to  discredit  Samuel 
Thompson,  whose  deposition  was  read  by  the  plaintiff,  by 
showing  that 'to  different  individuals  the  witness  made  state- 
ments different  from  those  in  his  deposition. 

To  the  introduction  of  this  evidence  the  plaintiff  objected, 
on  the  ground  that  the  witness  had  not  been  interrogated  as 
to  these  statements,  and  that  until  this  was  done  they  could 
not  be  proved. 

This  question  it  is  admitted,  after  a  full  discussion  has  been 
decided,  by  the  supreme  court  of  this  state,  in  favor  of  admit- 
ting the  evidence.  Bi^t  it  is  insisted  that  this  decision  is  in 
violation  of  the  general  rule  cm  the  subject. 

In  the  construction  of  the  statutes  of  the  state,  and  in  mat- 
ters of  practice,  so  far  as  they  have  been  adopted  by  the  law 
of  Congress,  this  court  follow  the  same  rule  of  decision  as  the 
supreme  court  of  the  state.  But  in  all  other  questions  the 
court  will  look  to  the  decisions  of  the  state,  as  the  decisions  of 
other  courts,  and  not  as' establishing  the  law. 

This  rule  is  well  settled  in  England,  that  the  contradictory 
statements  of  a  witness  cannot  be  proved,  unless  the  witness 
shall  be  examined  as  to  such  statements.  1  Phil.  Ev.  293 — 
2  Brod.  &  Bing.  286,  315—2  Peak,  N.  P.  232. 

But  if  the  statements  are  irrelevant  to  the  issue,  they  cannot 
be  contradicted.  4  Leigh  405,  6 — 5  Wend.  301,  2,  5 — 3  Car. 
&  Payne,  75.  And  we  think  this  is  the  correct  rule.  It  is 
reasonable  and  just.  Until  a  witness  shall  have  had  an  op- 
portunity to  explain  prior  and  contradictory  statements,  by 
having  his  attention  called  to  them,  they  should  not  be  the 
subject  matter  of  proof. 

But  in  the  preset  case,  the  deposition  was  taken  ex  parte, 
under  the  act  of  Congress,  and  the  taking  of  it  was  not  known 
to  the  defendant  until  it  was-  opened,  at  the  present  term. 
The  plaintiff  could  not  know  of  ttni^  attempt  to  discredit  the 
witness,  until  the  evidence  now  offered.  It  was  in  the  power 
of  the  defendant,  on  reading  the  deposition,  to  move  for  a 
continuance,  on  the  ground  that  he  wished  to  take  the  depo- 


548  OHIO, 

Adam  MeXiDiMy  v.  WUlBm  NciL 

sition  of  the  witness  in  regard  to  the  statements,  with  the 
view  of  afterwards  contradicting  him.  This,  perhaps,  might 
be  done,  as  the  deposition  of  Thompson,  thus  taken,  would 
be  substantially  a  cross  examination. 

But  as  the  rule  of  evidence  on  this  point  had  been  differ- 
ently settled  by  the  Supreme  Court  trom  the  view  bere  given, 
we  wUl,  under  the  circumstances,  admit  the  evidence.  It  is 
to  be  understood,  however,  that  we  adhere  to  the  English 
rule  on  the  subject 

In  the  case  of  Daggett  v.  7b//man,  8  Conn.  Reports,  169, 
177 — 8,  the  Court  say,  in  geQeral,  wherever  a  &ct  would  be 
relevant  as  affecting  the  credit  of  a  witness,  and  might  be 
inquired  of  upon  cross  examination,  the  same  iact  may  be 
shown  to  impeach  his  credit,  where  he  is  absent,  having  made 
a  deposition.  This  rule,  however,  must  be  subject  to  many 
exceptions. 

Several  witnesses  being  sworn,  stated  that  Thompson,  who 
was  the  outside  passenger  with  McELinney  on  the  stage,  and 
who  was  also  considerably  injured,  on  the  same  Evening  that 
the  stage  was  upset  and  the  next  day,  said  he  did  not  think 
that  the  driver  was  much,  if  any,  to  blame;  and  that  he 
hoped  the  Company  would  not  discharge  hioL  That  he 
stated,  as  they  were  going  at  a  rapid  rate  down  the  hiU,  he 
and  also  McKinney  requested  the  driver  to  check  the  horses, 
and  that  the  driver,  bracing  his  feet  against  the  foot-board, 
pulled  the  lines  with  all  his  force,  when  something  gave  way, 
and  the  stage  immediately  upset 

A  statement  of  the  facts  which  the  defendant  expected  to 
prove  by  the  driver  M cKee,  having  failed  to  take  his  deposi- 
tion, was  read  as  evidence,  without  objection.  This  witness 
stated,  that  near  the  summit  of  the  hiU  he  came  in  contact 
with  a  waggon,  which  frightened  his  horses,  so  that  they  be- 
came immanageable,  and  -that  at  the  jR30t  of  the  hill,  in  at- 
tempting to  avoid  a  pile  .  of  stones,  the  lines  broke  and  the 
stage  upset 

It  was  proved  by  other  witnesses  that  some  ibnr  or  five 


JULY  TERM,  1839.  549 

Adam  McKjuney  9.  WSUam  NdL 

hundied  yards  from  where  the  stage  was  left,  two  pieces  of 
the  lines  were  picked  up,  one  piece  about  four  feet  long,  the 
other  about  one  foot ;  and  the  witness  stated  that  on  these 
pieces  being  sewed  on  the  lines  they  were  complete. 

Another  witness  stated  that  he  picked  up  a  part  of  one  of 
the  lines,  about  four  feet  in  length,  in  the  road  about  a  rod  or 
two  in  advance  of  the  stage.  Whether  this  was  the  piece 
picked  up  by  the  other  witness  and  brought  near  to  the  stage 
was  not  explained. 

The  cause  wiets  zealously  and  ably  a^:ued  on  both  sides ; 
and  the  Court  charged  the  jury  substantially  as  follows : 
Oentlemen  of  the  Jury — 

The  injury  received  by  the  plaintiff,  and  for  which  this  ac- 
tion was  brought,  is  proved  by  Dr.  Morris,  the  attending  phy- 
sician, and  several  other  witnesses.  There  is  no  contrariety 
in  the  evidence  as  to  the  extent  or  permanency  of  the  injury. 
The  suffering-of  the  plaintiff  cannot  w'ellbe  estimated.  It  was 
as  great  as  human  nature  could  bear.*  For  forty-eight  hours 
the  scales  of  life  and  death  hung  in  suspense.  The  coldness 
which  precedes  dissolution  pervaded  his  system.  His  pulse 
was  at  times  not  perceptible,  and  he  labored  under  delirium. 
At  length  the  system  re-acted^  and  the  symptoms  became  more 
fiivorable.  But  the  progress  of  Recovery  was  slow  and  pain- 
ful ;  and  it  would  seem,  there  is  little  ground  of  hope  that  he 
will  ever  recover  from  his  present  state  or  decrepitude.  His 
leg  may  p^bably  acquire  more  strength,  but  all  the  physicians 
agree  that,  in  all  probability,  it  will  never  become  sound. 

In  this  form  of  action,  the  plaintiff  seeks  compensation  from 
the  defendant,  for  the  sufferings  he  has  undergone,  the  time 
he  has  lost,  the  mcmey  he  has  expended,  the  injury  to  his  bu- 
siness, and  the  loss,  in  a  considerable  degree,  of  his  limb. 
Should  the  plaintiff  be  entitled  to  your  verdict,  you  will  be  as 
capable  as  the  Courts  and  indeed  more  so,  of  estimating  the 
amoimt  of  damages  he  should  recover. 

The  upsetting  of  the  stage  is  prima  facie  evidence  of  neg- 
ligence, and  to  sustain  his  action  it  was  only  necessary  for  the 
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plaintiff  to  show  he  was  a  passenger,  having  paid  his  faie, 
and  that  he  was  injured  by  the  upsetting  of  the  stage. 

The  defendant,  with  his  partners,  is  engaged  in  an  enter- 
prise intimately  connected  with  the  public  accommodation. 
Having  incurred  a  large  expenditure  in  estaUishing  his  lines 
of  stages,  he  holds  inducements  to  the  public  to  travel  in  his 
lines. 

He  is  bound  to  provide  good  coaches  and  harness^  gentle 
and  well  broke  horses,  and  a  skilful  and  careful  driver.  These 
are  obligations  which  the  law  imposes  on  every  stage  propri- 
etor; and  if  any  injury  is  received  by  a  passenger,  from  any 
defect  in  this  preparation,  the  proprietor  is  responsible. 

There  are  certain  risks  which  are  incurred  by  every  stage 
passenger,  and  for  which  the  proprietor  is  not  responsible. 
These  are  those  casualties  which  human  sagacity  cannot  fore- 
see, and  against  which  the  utmost  prudence  cannot  guard. 

If,  for  instance,  a  gun  should  be  fired  so  near  the  stage  as 
to  frighten  the  horses,  and  they,  becoming  unmanagable,  upset 
the  stage  and  injure  a  passenger,  he  is  without  remedy  as 
against  the  driver  or  his  empIoyers,.aa  no  fault  can  be  attribu- 
ted to  them. 

We  are  surrounded  with  dangers  at  home  and  abroad;  and 
they  are  greater  when  we  travel  than  while  we  remain  sta- 
tionary. In  some  modes  of  travelling  these  dangers  are  greater 
than  in  others.  They  may  be  greater  on  water  than  on  land; 
on  a  fast  line  of  stages  than  on  a  slow  one.  And  every  pas^ 
senger  must  make  up  his  mind  to  meet  the  risks  incident  to 
the  mode  of  travel  he  adopts;  which  cannot  be  avoided  by 
the  utmost  degree  of  care  and  skill  in  the  preparation  and 
management  of  the  means  of  conveyance.  This  is  the  only 
guaranty  given  by  the  proprietor  of  the  line. 

You  will  understand  the  application  of  the  evidence  better, 
gentlemen,  if  I  consider  it,  in  strictness,^  as  it  might  have  been 
introduced. 

The  plaintiff  then  has  sustained  his  right  of  action  by  show- 
ing the  injury  he  received  from  the  upset  of  the  stage,  he  being 
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a  passenger.  And  it  is  then  incumbent  on  the  defendant  to 
prove  facts  and  circumstances  which  go  to  reduce  the  dama*- 
ges,  or  to  excuse  him  from  all  liabihty. 

The  defendant  has  shown  by  several  witnesses  a  promptness 
and  vigilance,  by  the  company,  in  the  general  management  of 
their  lines  very  creditable  to  them.  They  have  evinced  a 
conunendable  solicitude  for  the  accommodation  and  safety  of 
passengers.  And  it  would  seem  that  no  lines  in  the'  Western 
country,  by  the  preparation  of  coaches,  horses,  drivers  and  a 
Vigilant  super intendency,  are  better  entitled,  to  public  confi- 
dence than  the  one  now  m  question. 

But  in  this  case  it  appears  the  driver  employed  had  no  other 
recommendation  of  his  experience  and  skill,  than  that  which 
was  afforded  bv  his  own  statements. 

The  main  ground  of  the  defence  is,  that  blame  does  not  at- 
tach to  the  driver.  And  this,  it  is  insisted,  is  shown  by  the 
statement  of  facts  which  the  driver  would  swear  to,  admitted 
as  evidence ;  the  remark  of  the  plaintiff  that  he  did  not  think 
the  driver  was  intoxicated,  and  the  repeated  remarks  of 
Thompson,  that  he  did  not  think  the  driver  was  to  blame  and 
hoped  he  would  not  be  discharged  by  the  company.  And  it  is 
contended  that  the  fact  of  the  lines  being  broken,  strongly  cor- 
roborates the  statements  of  McKee,  the  driver,  that  the  lines 
broke,  which  was  the  proximate  cause  of  the  upset  of  the 
stage. 

The  declaration  charges  the  injury  to  the  want  of  skill  and 
care  of  the  driver,  and  not  to  any  deficiency  in  the  coach, 
harness,  or  hoigses.  And  the  xsourt  recognize  the  principle 
urged,  that  the  plaintiff  can  recoyer  only  on  the  grounds-stated 
in  his  declaration.  So  that  if  the  lines  were  broken  by  reason 
of  any  defect  in  them,  that  can  ^ve  no  right  of  recovery  to 
the  plaintiff. 

It  must  be  observed  that  the  statements  made  by  Thomp- 
son, as  proved  by  the  defendant,  are  not  evidence  in  chief,  but 
can  only  be  considered  as  lessening  the  weight  or  destroying 
the  effect,  of  the  ikcts  stated  in  his  deposition.    On  the  part  of 
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the  plaintiff  it  is  insisted,  that  the  other  evidence  goes  to  dis- 
prove the  statement  of  the  driver,  and  that  independently  of 
the  deposition  of  Thompson,  which  they  do  pot  admit  to  be 
discredited,  they  have  shown  recklessness  and  want  of  skill  in 
the  driver.  That  the  speed  with  which  he  drove  down  the 
hill,  using  his  whip  and  not  using  the  lock,  showed  him  to  be 
reckless  and  was  the  cause  of  the  disaster. 

The  driver  must  not  only  be  skilful,  but  he  is  bound  to  ex- 
ercise the  utmost  degree  of  care.  And  if  you  shall  think,  from 
the  evidence,  tt^it  in  commencing  the  descent  of  the  hill  and 
driving  down  it,  in  the  manner  proved,  he  acted  imprudently 
or  rashly,  the  defendant  is  liable,  although  you  should  find 
that  the  immediate  cause  of  the  upset  was,  the  breaking  of  the 
lines. 

The  least  d^ee  of  imprudence  or  want  of  care  in  the  dri- 
ver fixes  the  liability  of  liis  employers.  And  if  in  this  case  in 
descending  the  hill,  such  an  impetus  wad  given  to  the  stage 
as  to  render  it  difSpuIt  and  hazardous  for  the  driver  to  check 
and  control  his  team,  the  defendant  is  liable. 

It  is  evidence  of  want  of  care  in  a  driver,  if  he  leave  the 
common  track  and  take  one  not  used,  ^si^ch  increases  the  rii^. 

Something  has  been  said  as  tp  the  exposure  of  the  plaintiff 
by  keeping  an  outside  seat^  when  he  might  have  taken  a  seat 
inside  of  the  coach. 

This  circumstance  can  have  no  influence  in  the  case.  The 
defendant  was  as  much  bound  to  convey  the  plaintzif  safely 
on  the  outside  as  the  inside  of  the  coach.  It  is  not  pretended 
that  the  upset  of  the  stage  was,  in  any  degree,  attributable  to 
the  position  or  the  act  of  the.plaintiff. 

Upon  the  whole,  gentlemen^  having  heard,  with  a  most 
patient  and  careful  attention,  the.  evidence  and  arguments  of 
counsel,  it  remains  for  you  to  make  up  your  verdict  in  this 
important  case.  A  case  interesting  to  the  parties  and  to  the 
public. 

If  you  shall  find  firom  the  evidence,  tfiat  the  upset  of  the 
stage  was  caused  by  one  of  those  accideDts  which  a  skilfid 
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driver,  usiiig  the  utoiost  care  couid  not  avoid,  you  will  find 
for  the  defendant ;  but  on  the  contrary,  if  you  shall  believe 
that  the  injury  received  by  the  plaintiff  was,  in  any  degree, 
attributable  to  a  wapt  of  skill  or  care  in  the  driver,  you  will 
find  for  the  plaintiff,  aad  aflsess  fcnr  him  such  danmges,  as 
under  all  the  circumstances,  you  shall  think  him  entitled  to 
receive,  and  the  defendant  is  bound  to  pay. 

The  jury  returned  a  verdict  of  $5,325  00  in  damages,  for 
which  a  judgment  was  entered. 

NoTiw— Aa  tlie  statoment  of  the  driver,  in  this  case,  was  read  in  eyidenoe, 
witfaimt  objection ;  and  as  the  driyer  implicated  waa  examined  as  a  witneaB,  with,* 
out  ohjeclifHi,  in  the  caae  of  Maury  y.  Talmadge,  tried  at  the  same  term,  it  may 
not  be  improper  to  say  aometfiing  as  to  the  competency  of  this  eyidence. 

An  interest  in  the  question  does  not  go  to  the  competency  of  a  witness.  But  if 
the  yeidict  can  be  used  in  eyidenee  against  the  witness,  should  the  party  who 
called  him,  fiol,  tiie  witness  is  incompetent  on  the  ground  of  interest 

In  PhiL  Ey.  (ed.  1839,)  66, 130,  it  is  said  that  in  an  action  against  a  master  for 
the  negligence  of  his  senranty  the  servant  is,  not  a  competent  witness  to  disproye 
his  own  negligence ;  for  the  yeidict  may  be  given  in  evidence  in  a  subsequent 
action  by  the  master  against  the  servant,  as  to  the  quanttara  of  the  damages, 
thou^  not  as  to  the  ftct  of  the  injury.  And  to  this  effect  are  the  following 
cases.  Chreen  y.  New  Biver  Company ^  4  Term  Rep.  589 — Martin  y.  Henricky 
%  Ld.  Raym.  Rep.  1007— ^R//er  y.  Falconer,  1  Camp.  Rep.  251—15  East's 
Rep.  474—3  Camp.  Rep.  ^l^-^Itotheroe  y.  EUon,  Peake's  N.  P.  6, 84—3  Moore's 
Rep.506— STauntRep.  454.     ' 

But  though  agents  and  brokers  are  competent  to  prove  a  sale  or  contract,  thej 
aie  not  competent  to  prove  the  contract  propeily  executed,  in  an  action  against 
the  principal  for  their  miscondtict  or  negligence.  1  Holt  N.  P.  C.  139— i^M  y. 
Jfiompwn,  I  Esp.  N.  P.  C.  339—6  Esp.  N.  P.  C.  73. 

The  coachman  in  an  action  against  another  for  an  injury  done  by  a  cart  to  the 
coach,  while  the  coachman  is  driving,  is  not  a  competent  witness  for  the  plaintiff 
the  owner  of  the  coach.    Kerrison  y.  Coatnuorthy  1  Carr.  &  Payne's  Rep.  511. 

8o  a  pilot  is  not  a  competent  witness  for  the  cl^>tain  of  a  steam  boat,  sued  for 
running  down  a  barge,  the  pilot  steering  at  the  time  of  the  accident,  though  the 
oqptain  was  onboard.    Hawkins  y.  Finlayaon,  3  Carr.  ds  Payne's  Rep.  305. 

The  guard  of  a  coach  is  not  competent  for  the  proprietors,  sued  for  mismanag- 
ing it,  so  that  the  plaintiff  was  struck  by  the  luggage.  Whittemart  y.  Waterhmsef 
4  CaiT.  &  Payne's  Rep.  383. 

In  the  case  of  The  Hope— 2  Gallison's  Rep.  48,  it  was  held  that  where  avesMl 
was  seized  for  a  violation  of  the  non-importation  act  of  1st  March,  1809,  Ch.  91, 

49 
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•Bd  tiMn  wen  ftrang  dfcmnilaiifief  to  mdooe  a  prMDmptioii  that  the  maater  was 
priTj  to  the  illegal  importatioii  of  tlie  gooda,  which  were  found  concealed  cq  beaid 
tta  veaael,  it  waa  ruled  thai  he  waa  not  a  competent  witneaa  £or  die  ownen  of  tiia 
rtmtHf  to  prove  his  ignoianoe  of  the  gooda  heing  on  board.  He  had  a  direct  in- 
tcnat  to  prevent  a  finrfeitore,  occasioned  by  hia  own  illegal  eondnct;  fivthedeeree 
of  condemnation  would  be  good  evidence  in  a  suit  broog^  againat  him  by  flia 


From  these  authorities  it  would  seem,  that  die  driver  b  not  a  mmpehwt  wit- 
in  behalf  of  Uie  proprietor  v^upioeeciited  for  an  injoiyvBeeived^  thiongli 
^  negUgenoe  or  miacondoct  of  the 
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CONTAININO  A  BBIEF   NOTICE    OP   THE    DECEASED  ChIEF  JuS- 
'  TICE,  AND  07  JuDGES  CAMPBELL,  BoTLE,  AND  McNaibT. 

At  July  Tenn,  1835,  the  following  proceedings  took  place  in 
relation  to  the  decease  of  Chief  Justice  Mabshall  : — 

The  United  States  Circuit  Court,  for  the  Seventh  Circuit  and 
District  of  Ohio,  opened,  Monday,  July  13th— present.  Judges 
McLean  and  Leavitt.  Immediately  upon  the  opening  of 
the  Court,  Mr.  .Hammond,  the  eldest  member  of  the  Bar  pre- 
sent, rose  and  announced  the  death  of  Chief  Justice  Mab- 
shall, iu'  the  following  terms : — 

^  It  has  pleased  Divine  Providence  to  terminate  the  earthly 
career  of  John  Mabshall,  late  Chief  Justice  of  the  United 
States — a  citizen  without  reproach — a  patriot  soldier  of  the 
Revolution — the  friend,  the  companion,  the  Biographer  of 
Washington — ^the  Jurist,  who,  of  all  his  compeers,  has  effect- 
ed most  to  explain,  to  establish,  and  to  vindicate  a  just  inter- 
pretation of  the  constitution,  its  remedial  bearings  upon,  and 
applications  to,  the  individual  rights  and  wrongs  of  the  citi- 
zen. He  departed  this  life  at  Philadelphia,  on  Monday  after- 
noon, July  6th,  in  the  80th  year  of  his  age,  surrounded  by 
weeping  relatives  and  mourning  friends.  He  departed,  as  he 
had  Uved,  an  illustration  to .  all  around  him  of  the  Christian's 
hope  and  the  good  man's  resignation.  We  must  all  feel  the 
space  made  void  by  his  departurcr  We  must  all  deplore  it — 
not  for  the  dejJarted/but  for  the  country — ^for  ourselves.  Our 
consolation  is,  that  he  has  left  to  us— -to  posterity — 

<  Hu  great  example  and  hia  name.' " 

Whereupon  Uie  Court  inmiediately  adjourned. 

.'    Tuesday  mobkino,  July  14. 

So  soon  as  the  Court  was  opened,  Mr.  Scott  rose  and  ad- 
dressed it  thus : — 

«  A  tribute  of  respect  is  due  to  departed  excellence,  whether, 
whilst  living,  the  excellent  qualities  of  character  were  dis- 
played in  the  unobtrusive  exercise  of  those  private  virtues, 
which  rendered  him  useful  as  sr  citiz^i  and  endeared  him  to 
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his  fitmily  and  to  his  friends,  or  in  the  discharge  of  those  hi^ 
official  responsibilities,  which  the  constitution  and  laws  of  his 
country  may  h^^ve  devolved  upon  him.  The  private  and  pub- 
lic virtues  of  the  late  Chief  Justice  Marshall,  to  whose  memory 
we  pay  this  last  tribute  of  respect,  cannot  be  too  highly  ap- 
preciated by  us  who  survive  him.  As  a  jurist,  he  has  never 
been  surpassed,  and  but  seldom,  if  ever,  equalled.  The  labor, 
the  care,  the  anxieties  of  a  long  life  almost  exclusively  devo- 
ted to  the  service  of  his  country,  are  ended.  A  great  man 
has  fallen:  but  he  has  left  an  imperishable  monument  of  his 
fame.  His  decisions  as  a  jurist  belong  to  posterity,  wbo  wiH 
not  fail  to  do  him  justice.  The  ultimate  effects  of  these  deci- 
sions, which  evince  such  grasp  of  thought,  on  many  of  the 
great  constitutional  questions  on  which  the  poUticians  of  his 
day  were  so  much  divided  in  opinioti,  remain  to  be  tested. 
And  although  some  may  have  entertained  doubts  whether 
their  ultimate  tendency  might  not  be  injurious,  yet  none^  I  pre- 
sume, ever  entertained  doubts  as  to  the  purity  of  his  intentions. 
He  now  rests  from  his  labors,  let  us  revere  his  memory,  and 
imitate  his  virtues.  The  last  tribute  of  respect  must  soon  be 
paid  to  each  of  us ;  our  life  is  as  a  vapour,  which  remaineth 
but  a  time,  and  then  passeth  away. 

^  I  am  constituted  the  organ  of  a  Bar  meeting  held  yester- 
day, to  present  their  proceedingsto  the  Court  I liow  present 
them,  and  move  that  they  be  entered  on  the  Journals." 

The  proceedings  6i  the  bar  meeting  having  been  read  by 
Mr.  Scott,  Xudge  McLban  responded  to  the -motion  in  the  fol- 
io wing  terms: 

^<The  Court  feel  great  satisfaction  in  directing  that  the  pro- 
ceedings of  the  Qfiembers  of  die  bar,  on  this  melancholy  occa- 
sion, shall  be  placed  upon  their  record.  It  is  the  highest  i:espect 
which  we  can  show,  officially,  to  the  memory  of  that  exalted 
citizen,  whose  loss  we  all  deplore. 

"For  more  than  six  years,  I  have  had  the  honor  to  be  inti- 
mately associated  with  the  deceased,  in  the  discbarge  of  pubUc 
duties;  and  this  has  been  more  than  sufficient,  to  give  me  the 
highest  admiration  and  respect  for  his  eminent  qualities^  pro- 
fessional, intellectual  and  moral. 
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«<This  is  not  the  place  nor  the  occasion,  to  speak  at  large  of 
those  great  talents,  and  of  that  elevation  of  character,  which, 
in  the  station  he  occupied,  secured  to  him,  beyond  that  of  any 
other  individual,  the  public  confidence.  His  monument  is 
seen  in  the  judicial  history  of  his  country;  and  it  is  as  imper- 
ishable as  are  those  great  principles,  which,  in  so  distinguished 
a  manner,  he  contributed  to  establish.  He  has  fallen,  and 
though  he  has  £sillen  ripe,  in  years  and  full  of  honors,  yet  his 
whole  country  will  lament  the  loss — the  profession  will  lament 
it — and  most  of  all  will  the  loss  be  felttuid  deplored  by  those 
who  were  associated  wilh  him  on  that  bench,  of  which  he 
was  the  distinguished  omamenf 

JUDGE  CAMPBELL. 

In  the  history  of  this  excellent  man,-  another  instance  is 
found,  where  a  high  reputation  was  attained,  by  unaided  per- 
sonal efforts.  The  struggle  began  early,  and  it  terminated  only 
at  the  close  of  his  life. 

Judge  Campbelx  was  a  good  scholar,  and  possessed  gener- 
al knowledge.  At  the  bar  he  was  highly  respectable ;  and  in 
the  legislature  of  Ohio,  his  adopted  state,  and  in  Congress,  he 
sustained  a  high  standing.. 

Having  served  several  years  in  Congress,  he  declined  being 
a  candidate  for  re-election,  against  the  wishes  of  his  constitu- 
ents and. Mends.  He  would  have  been  re-elected,  probably, 
without  opposition.  Ajid  had  he  remained  in  Congress,  it  is 
not  doubted,  that  he  would  have  been  elected  Speaker  of  the 
House  of  Representatives. 

In  IB29,  he  was  appointed  District  Judge  of  the  United 
States,  for  the  state  of  Ohio.  The  duties  of  thisoffioe  he  con- 
tinued  to  discharge  untiT  his  death,  in  eighteen  hundred  and 
thirty-three. 

Having  been  abstracted'  from  his  profession  some  ten  or 
twelve  years,  while,  engaged  in  poUtical  life,  Judge  Campbelx, 
on  taking  his  seat  on  the  bench,  reviewed  his  legal  studies 
with  as  much  energy  and  success,  as  oould  be  expected  from 
the  ardor  of  youth. 

He  possessed  a  strong  mind  and  a  well  balanced  judgment 
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His  perceptions  were  not  quick ;  but  they  were  clear,  and  they 
were  carried  out  and  sustained  by  the  vaost  patient  and  labo- 
rious effort.  In  forming  a  correct  judgment  of  men  and  meas- 
ures^ he  had  few  equals;  and  in  a  manly  independence  and 
purity  of  purpose  he  was  unsurpassed. 

As  a  Judge,  he  was  highly  respectable,  and  had  his  valuable 
life  been  spared,  he  would  have  become  eminent  That  in- 
domitable spirit  which,  in  youth  overcame  all  obstacles,  was 
bearing  him  onward  and  upward  in  his  judicial  course.  He 
had  a  capacity,  a  steadiness  and  a  perseverance  which  en- 
sured no  ordinary  degree  of  success,  in  every  line  of  study 
which  engaged  his  attention. 

Judge  Campbell's  modesty  amounted  to  diffidence;  and 
yet  he  had  no  common  share  of  moral  courage.  He  was  rath- 
er prone  to  underrate  his  own  powers  of  mind,  and,  indeed, 
he  had  as  little  of  selfishness  in  his  character  as  any  other  hu- 
man being.  His  friendship  was  without  alloy.  It  was  deep 
and  abiding.  His  heart  was  full  of  the  most  endearing  prin- 
ciples of  humanity. 

JUDGE  BOYLE. 

Judge  BoTLE,  like  almost  all  the  distinguished  men  of  the 
west,  and  indeed  of  the  east,  was  indebted  for  the  eminence 
he  acquired  to  his  own  exertions.  Having  no  influential 
friends  in  early  life,  and  his  parents  being  poor,  he  vtbs  thrown 
upon  the  native  vigor  of  his  own  mind.  And  the  history  of 
his  life,  affords  that  fine  developement  of  mind  and  of  char- 
acter, which  justly  excites  universal  admiration. 

At  the  bar  he  soon  attained  a  lucrative  business  and  an  en- 
viable reputation.  Without  his  solicitation,  and  scaroeiy  with 
his  consent,  in  1802  he  was  taken  up  by  the  people  and  electa 
ed  to  Congress.  In  that  body  he  became  highly  respected  for 
his  intelligence  and  uncompromising  integrity.  He  attracted 
the  attention  and  confidence  of  Mr.  Je&rson  and  Mr.  Madison, 
in  a  very  high  degree ;  the  latter  of  whom,  in  1809,  unsolicited, 
appomted  him  governor  of  the  Illinois  territory.  This  office 
was  much  sought  after  and  desired,  but  it  was  not  «uited  to 
the  taste  of  Judge  Botls^  and  he  eventually  declined  its  ac- 
ceptance.   The  appointment  was  then  conferred  on  Ninian 
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Edwards,  Chief  Justice  of  the  Court  of  Appeals  of  Kentucky. 
To  the  station  thus  made  vacant.  Judge  Botlb  was  appointed. 

The  important  office  of  Chief  Justice  he  filled  with  great 
abiMty  for  many  years,  until  he  was  appointed  District  Judge 
of  the  United  States  for  Eentticky,  on  the  promoti(m  of  Judge 
Trimble  to  the  Supreme  Bench  of  the  Union.  To  this  station 
he  carried  great  experience  and  high  talent  3  and  he  continued 
to  discharge  its  duties  most  feithfully  and  ably  until  his  lament- 
ed death,  which  took  place  in  the  winter  of  1835. 

Judge  Botle's  opinions,  published  in  the  Eentudcy  reports, 
sbow  a  mind  deeply  imbued  with  the  science  of  his  profes- 
sion. They  are  learned,  and  able,  and  just.  They  place  his 
character  for  high  intelligence  and  learning,  on  an  imperisha- 
ble basis.  Few,  if  any,  of  the  sons  of  his  adopted  state,  have 
left  to  her  a  richer  legacy.  They  emit  and  will  continue  to 
emit,  in  all  time  to  come,  a  dear  and  a  steady  light  on  the  ju- 
risprudence of  the  state,  and  on  rights  public  and  private.  Of 
such  a  legacy  the  state  may  well  be  proud.  It*  was  the  result 
of  patient  and  laborious  research,  and  of  high  intellectual  en- 
dowment. 

To  appreciate  Judge  Botle's  personal  qualities,  it  was  ne- 
cessary to  know  him  intimately.  He  was  modest  without 
affectation.  His  manners  were  simple  and  unobtrusive.  In 
conversation  he  was  not  ambitious  to  shine,  but  when  roused 
to  tiie  support  of  his  own  views,  it  was  difficult  to  meet  him, 
and  still  more  difficult  to  overcome  him.  He  seined  in  his 
discussions  to  have  no  object  but  truth,  and  he  always  yielded 
to  conviction.  He  was  above  that  pride  of  opinion,  which  is 
the  characteristic  of  a  narrow  mind. 

Few.gentlemen  of  the*  profession  equalled  Judge  Boyle  in 
general  legal  acquirement,  and  he  was  surpassed  by  none  in 
a  knowledge  of  the  principles  of  the  common  law.  To  the 
study  of  the  common  law  .he  was  attached.  -  He  entered  into 
the  philosophy  of  the  system,  and  considered  it  as  a  noble 
monument  of  the  wisdom  of  our  ancestors. 

Judge  Botle's  mind  was  acute  and  diseriminating.  He 
saw  principles  clearly  and  applied  them  Judiciously  and  pow- 
erfully.   He  was  sometimes  inclined  to  draw  nice  distinctions 
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and  to  fall  iato  metaphysical  abstractions;  but  a  sound  and 
comprehensive  understanding,  and  a  thorough  knowledge  of 
the  subjects  he  investigated,  conducted  him  to  a  safe  and  just 
conclusion.  The  judgment  of  few  men  in  any  age,  formed  a 
more  unerring  standard  than  his.  No  one  associated  with 
him  in  the  discharge  of  judicial  duties,  could  differ  with  him 
in  opinion,  without  being  solicitous  as  to  the  correctness  of  his 
own  views. 

The  writer  of  this  was  intimately  associated  with  this  emi- 
nent man,  in  the  latter  years  of  his  most  useful  life;  and  he 
learned  to  appreciate  the  high  qualities  of  his  head  and  heart. 
Many  an  instructing  and  interesting  hour  was  spent  in  his  so* 
ciety,  which  can  never  he  forgotten.  And  in  this  intercourse, 
on  more  than  one  occasion,  he  remarked,  that  he  had  no  am- 
bition to  gratify,  and  cherished  no  wish,  beyond  a  sincere 
desire  faithfully  to  discharge  his  public  duties.  A  mind  of 
purer  a^irations  and  of  nobler  aims,  never  graced  a  bench. 

JUDGE  McNAIRY. 

At  the  time  of  his  resignation,  Judge  McNaibf  iiad  been 
longer  on  the  bench,  than  any  other  Judge  in  this  countcy,  or 
in  England.  By  General  Washington  he  was  appointed  a 
territorial  Judge,  of  the  south-weirfem  territory;  and  on  the 
organization  of  the  state  of  Tennessee,  he  received  the  ap- 
pointment of  District  Judge  of  the  United  States,  for  that 
state.  Increasing  infirmities  induced  him  to  resign  a  short 
time  before  his  decease. 

He  was  a  man  of  sound  understanding,  and  of  sterling  hon- 
esty. In  the  full  vigor  of  his  intellect,  he  was  a  good  lawyer, 
and  a  safe  judge.  In  all  his  views,  ajad  especially  on  legal 
subjects,  there  was  a  strong  vein  of  common  sense,  wlciich 
preserved  him  from  wror  and  led  him  to  a  correct  conclusion. 
At  no  time  of  his  life  was  he  ambitious  to  be  considered  a 
technical  lawyer;  his  aim  wa» to  understand  and  administer 
the  spirit  of  the  law,  rather  than  its  letter. 

Judge  McNairt  lived  universally  respected,  and  died  uni- 
versally regretted.  He  was  an  elevated  and  just  magistrate, 
and  a  good  citizen.  He  lived  long,  but  as  it  regards  bis 
foendfl  and  bis  eovntiy,  he  did  not  bve  in.  vain. 
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ABATEMENT. 

A  variance  between  the.writ  and  declaration  must  be  token  advan- 
tage of  by  plea  in  abatement*  How  ei  al*  v.  McKinney  ei  al.  319 
ACKNOWLEDGMENT. 

See  Dekd  17,  18, 19. 
AFFIDAVIT, 

An  affidavit  to  hold  to  bail  must  be'poeitive,  and  the  indebtment»  un- 
der the  statute  of  Illinois,  must  be  stated  from  the  knowledge  of  the 
affiant.     Wrighi  et  tU.  v.  CogiweU.  ~  471 

AGREEMENT. 

If  the  holder  of  a  promissory  note  agree,  for  a  valuable  consideration 
to  give  time  to  the  maker  of  the  note,  the  indorser  is  discharged. 

Bank  of  the  United  Staie»  v.  Haich.    92 

An  agreement  to  admit  certain  depositions  as  evidence  extends  to  the 
final  decision  of  the  case.    Hinde  et  aU  v.  VcUtier  et  al.  116 

An  agreement  under  seal  which  compromises  a  suit  does  not  prevent 
either  party  from  setting  up  and  proving  a  parol  undertaking  that  one 
of  the  parties  should  pay  the  costs. 

Jlkrancy  ei  ai*  v.  Bt^ford  et  aL    195 

Such  an  agreement  does  not  contradict  or  vary  the  written  agree- 
ment, but  is  distinct  and  independent  of  it.  IHd. 

An  agreement  between  two  or  more  persons  not  to  bid  at  a  Sheriff's 
sale,  against  each  other,  and  that  one  shall  purchase  for  the  benefit  of 
all,  held  to  be  void.    Piatt  v.  OUoer  et  al.  295 

But  such  sales  may,  perhaps,  be  distinguished  from  public  sales  of 
the  public  lands.  Ibidw 

An  agreement  to  pay  illegal  interest  will  not  be  decreed,  but,  under 
certain  circumstances,  the  court  will  not  decree  the  re-payment  of  in- 
terest thus  paid.  Longtoorth  v.  Taylor,  514 
ALIEN. 

A  statute  which  enables  an  alien  to  hold  land,  <<  who  shall  have  re- 
sided in  the  state'two  years,"  applies  as  well  to  the  future  m  to  past 
time.    Beard  et  ai,Y.  RowjMn  •  141 

ALTERNATIVE. 

Where  a  contract  is  in  the  alternative,  an  election  of  the  obligor  may 
be  shown  by  circumstances.  Walton  ^  Payne^t  heirt  v.  Coulspn  127 
AMENDMENT. 

If  a  new  title  be  asserted  in  an  amendment  of  the  bill,  it  is,  as  it  re- 
gards the  statute  of  limitations,  a  new  suit. 

Holtnei  et  oL  v.  TrouJt  ei  al.    11 
50 
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A  demiae  that  has  expired  in  an  action  of  ejeetoient  may  be  extended 
after  judgment.    Ledgerwood^  ai.  V.  PidkeUU  heir*.  144 

In  an  action  against  the  acceptor  of  a  bill,  the  defendant  filed  his  plea 
witboat  affidavit — leave  given  to  amend  by  adding  the  affidavit. 

iMting  4^  Ok  y.  FoMnkOd.    383 
A  writ  iMraed  in  pormiance  of  the  precipe  whi4sh  calls  the  deftodant 
by  a  wrong  name,  can  only  be  amended  by  consent. 

EUwU  et  ai.  ▼•  Hobmet  et  ci.    466 
Where  a  bill  is  amended,  process  need  not  be  issued  agunst  the  de- 
fcodants,  who  are  in  oourt.    Longworih  v.  7\iyfor.  614 

ANSWER. ' 

See  Etidbncb,  5. 
ASSIGNMENT. 

An  assignment  recited  in  a  patent,  that  the  warrant  was  assigned  by 
the  repiesenutives  of  A.  B.  is  not  notice  to  the  purchaser,  that  the  as- 
signment was  made  without  authority.  Scoii  v.  Evans^  486 
As  between  the  heirs  at  law  and  the  assignee  of  a  military  warrant,  a 
court  of  chancery  will  go  behind  the  patent  and  investigate  the  assign- 
ment  of  the  warrant,  or  of  the  certificate  of  right,  given  by  the  council 
of  Virginia  on  which  a  warrant  and  afterwards  a  patent  was  issued. 

Ware*9heir9y.Bnuk.  69S 
An  executor  having  no  specific  power  given  in  the  will,  caimot  as- 
sign a  military  warrant  or  a  certificate  on  which  a  wairant  was  olitaui- 
ed.  And  where  such  an  assignment  is  made  by  an  executor,  which 
appears  on  the  face  of  the  warrant  and  is  copied  into  the  patent,  it  is 
notice  to  the  assignee  of  the  warrant,  or  to  the  patentee.  Rid. 

ASSIGNOR. 

See  Indobsbb  and  Indosbu. 
ASSURED. 

See  PoLioT  or  Insurahox. 
ATTACHMENT. 

A  rule  to  show  cause  why  an  attachment  should  not  issue,  lor  breaeh 
of  an  injunction,  is  not  the  mode  of  proceeding  in  this  court. 

Worceiteir  et  al.  v.  Trtman  ^  SmUh.    483 
The  motion  should  be  that  the  defendant  stand  committed,  notice  of 
the  motion  having  been  served  on  hinr.  Mind. 

AVERMENT. 

See  Jurisdiction,  5. 
BAIL. 

Where  the  defendants  in  a  judgment  are  not  liable  to  be  imprisoned, 
having  been  released  under  the  insolvent  laws  of  a  state,  the  special 
bail  is  not  bound  to  surrender  them  in  his  discharge. 

Beer9  ei  al.  v.  Ha/ug-hion*    231 
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To  an  action  on  the  recognizance  of  bail,  he  may  plead  the  discharge 
of  hifl  principal.  .    ibid. 

To  hold  to  bail  an  affidavit  under  the  statute  of  Illinois,  must  state 
more  than  the  belief  of  affiant,  or  the  legal  import  of  the  obligation  on 
which  the  action  is  founded.  Wrigki  et  ai.  v.  CoffsweU*    471 

The  act  of  the  90th  February,  1839,  which  adopted  the  state  laws 
in  regard  to  imprisonment  of  debtors,  took  immediate  effect,  as  well 
in  suits  pending,  as  in  other  cases. 

Gray,  Sher^§aod  4r  Co,  v.  JHwiroe  ei  al*    538 

This  law  relates  to  the  remedy ;  and  under  it,  where  appearance 

bail  had  been  given,  the  defendant  ou  motion  may  be  discharged  on 

common  bail*  Ibid, 

BANK  NOTE. 

See  Eyidenck,  33. 
BILL  OF  EXCHANGE. 

On  a  bill  of  exchange,  payable  at  a  particular  place,  it  would  seem, 
that  the  difference  of  exchange  may  be  recovered,  if  the  declaration 
contain  the  proper  avermentil.  Weed  ^  Co.  v.  MUler.    423 

But  this  Eeems  not  to  be  the  rule  where  the  action  is  on  a  note,  and 
there  is  no  oeunt  or  allegation  in  the  declaration  to  cover  the  rate  of 
exchange.  Rid* 

BILL  IN  CHANCERY. 

See  QaAHOSBT. 
BOND. 

A  penal  bond  is  considered  in  the  light  of  a  security,  and  cannot  be 
enfiwsed  beyond  the  indemnity. 

The  Bank  ofMmni  PUoiont  y.  Samuel  Spring.    180 
See  RnoEivBBe  ov  Pubivio  Monbts. 
£feeCHAiiouT,  27,  28,  29. 
To  constitute  a  bond  at  common  law,  it  must  be  sealed  by  wax, 
wafer  or  some  te&aeious  substance  .*  but  in  this  country,  except  in  two 
or  three  states,  a  scrawl  has. been  substituted  for  a  seal. 

United  States  v.  Stephemon  ei  ai.    462 

A  bond  taken  under  an  act  of  Congress  is  not  governed  by  the  law 

of  the  state  where  executed,  but  by  the  law  of  the  United  States.  Ibid, 

A  bond  with  a  scrawl  seal,  under  an  act  of  Congress,  is  good.  Ibid. 

Bonds  givMi  by  a  receiver  of  public  moneys  at  different  times,  and 

signed  by  different  sureties,  can  only  be  en&rced  against  the  sureties, 

for  de&lcations,  subsequent  to  the  dates  of  the  bonds. 

JHyere  v.  the  United  StaSee.    49S 
BOUNDARIES. 

See  E¥a>vie«,'6, 17, 18, 19,  20,  21, 33,  34. 
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BOUNTY  LANDS, 

Under  the  act  <^  lat  March,  1800,  boauty  lands  are  eecared  to  pa- 
tentee, and  a  contract  for  the  sale  of  them  ia  void. 

Smiih  ▼.  Shane  4-  JKe^t.      30 
CHANCERY. 

1.  Ought  not  to  decree  a  deed  to  be  delivered  ap  to  be  cancelled,  if 
Toid  upon  its  iace.  EUiot  ▼.  PeirmM.      15 

2.  Otherwise  if  void  for  matters  eirtrinsic.  14 
8.  Chancery  will  decree  a  contract  to  be  rescinded,  where  a  good 

title  cannot  be  made,  or  where  delays  have  occurred  in  making  the 
title,  and  the  land  has  become  less  valuable. 

McKay  v.  CarringlmLm      59 

4.  A  title  made  nnder  a  decree  against  one  or  more  in&nts,  de- 
fective. Ibid. 

5.  Chancery  will  not  decree  damages  on  a  failure  to  make  a  good 
title ;  but  where  the  title  cannot  be  made  it  wUl  decree  a  recision  of 
the  contract,  the  return  of  the  purchase  money  and  interest;  and  where 
there  are  outstanding  negotiable  notes,  will  also  decree  that  they  shall 
be  delivered  up.  Ibid, 

6.  It  will  not  aid  a  defective  power,  but  will  give  relief  ftom  the 
defective  execution  of  a  power. 

Heirs  of  Piatt  v.  Heira  of  MeCuUough.      82 

7.  Where  the  consideration  has  been  paid,  Chancery  will  decree 
heirs  to  make  a  conveyance  of  land,  sold  under  an  order  of  court  by  an 
executor.  Ibid. 

8.  Chancery  will  refuse  relief  where  the  plaintiff  has  been  grossly 
negligent  JSUchell  v.  Thampmm  A^  Wiltiamu.    108 

9.  Nor  will  it  give  relief  even  in  cases  of  fraud,  where  great  lapse  of 
time  has  intervened  after  the  fraud  was  discovered.  Ibid. 

10.  The  rule  that  Chancery  will  not  decree  where  doubt  exists,  refera 
to  the  intention  of  the  parties  from  the  fasts,  and  not  to  any  particular 
fact,  in  the  cause.  Walton  A  PayneU  kein  v.  CkmUon,    125 

11.  Chancery  will  not  decree  against  infants,  wHhont  foil  proof, 
though  their  guardian  ad  Htem^  confess  the  ground  of  action.         Ibid, 

12.  On  its  own  rules,  and  independently  of  the  statute  of  limitations. 
Chancery  will  refuse  relief  on  the  ground  of  lapse  of  time. 

PiaU  V.  rMer  et  ai.     164 

13.  A  decree  in  Virginia  for  land  in  Kentucky  cannot  aiect  the  title. 
Carrington*»  heira  v.  Brentt  et  al,  175 

14.  A  suit  in  Chancery  is  not  notice  to  a  purchaser  unless  it  has  ju- 
risdiction over  the  thing.  Ibid, 

15.  A  decree  cannot  be  rejected  as  evidence  for  irregularity,  if  the 
court  had^  jurisdiction.  Md, 
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16.  Where  a  deyise  of  land  charges  the  deriaee  with  the  pajment 
of  ceitain  legacies,  Chancery  will  direct  the  sale  of  bo  much  of  the 
land,  though  conveyed  to  a  atranger  as  shall  pay  the  legacies. 

Jdorancy  ei  cU.  v.  Buford.     195 

17.  Chancery  will  not  compel  a  vendee  to  accept  a  title  which  has 
an  outstanding  dower  interest,  or  where  the  hushands  of /ernes  covert 
have  not  joined  in  the  conveyance,  or  where  a  suit  which  involves  the 
title  is  pending.  WaiU  et  al.  v.  Waddle  et  al.    202 

18.  A  decree  in  Kentucky  for  the  conveyance  of  land  in  Ohio  cannot 
operate  on  the  land*  Ibid* 

19.  The  deed  of  the  commissioner  under  such  a  decree  constitutos 
only  a  part  of  the  decree.  Ibid* 

20.  A  plea  in  bar  to  the  relief  sought  in  the  bill,  must  extend  to  ev- 
ery part  of  the  bill ;  and  if  fraud  be  charged  it  must  be  denied  in  the 
plea,  and  also  by  an  answer  in  support  of  the  plea. 

Piaity.  OlUfer  et  al.    295 

21.  Courts  of  Chancery  will  not  interfere  by  injunction  to  prevent  a 
threatened  wrong,'unless  the  danger  is  imminent,  and  the  injury  is  ir- 
remediable in  any  other  form.  Spoaner  v.  JUcConnell  et  al,    338 

22.  The  right  set  up  by  the  complainant,  as  a  citizen  of  the  United 
States,  to  navigate  ceHain  waters,  is  an  abstract  right,  and  such  an 
one  as  Chancery  cannot  protect  from  violation.  Ibid. 

23.  He  does  not  state  that  he  is  engaged  in  navigating  the  Maumee, 
which  he  charges,  the  defendants  threaten  to  obstruct.  Ibid, 

24.  Chancery  does  not  deal  with  abstractions  or  contingencies,  but 
with  practical  rights,  aud  to  prevent  impending  wrongs.  Ibid. 

25.  The  complainant  alleges  generally  that  he  will  be  injured  by  the 
proposed  dam  or  dams,  but  does  not  show  how.  Ibid. 

26.  This  is  necessary  that  the  court  may  judge  whether  the  wrong 
complained  of  entitles  him  to  an  injunction.  Ibid. 

27.  Where  an  individual  binds  himself  in  a  sealed  instrument  to  pay 
a  sum  of  money  as  principal,  he  cannot,  in  equity,  contradict  the  wri- 
ting by  showing  that  he  was,  in  fact,  surety. 

Sprigg  V.  The  Bank  ofJiouiU  Pleasant.    384 

28.  In  such  a  case  the  rule  is  the  same  in  equity  as  at  law.      Ibid. 

29.  A  deed  absolute  on  its  fkce  may  be  shown  to  be  a  mortgage. 

Ibid. 

30.  Where  all  are  principals  no  laches  can  affect  the  liability  of  the 
obligors.  Ibid. 

31.  Time  may  be  made  of  the  essence  of  the  contract ;  and  it  is  nev- 
er, wholly,  to  be  disregarded.  Longworth  v.  Taylor.    395 

324  But  in  a  case  where  delay  has  not  changed  the  condition  of  the 
parties,  nor  the  value  of  the  property ;  and  tiie  same  justice  can  be  done 
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iMtwom  the  pwiiesy  at  wlm  &  eon?eyaaot  wm  to  have  baeii  ezoea- 
ted,  and  there  ifl  an  excnae  for  the  delay,  Chancery  will  decree  aB{»e- 
eific  execation.  Rid* 

38.  A  party  has  no  right  to  annul  a  contract  where  he  himself  is  the 
cauee  of  the  failure  of  the  other  party  •  Ibid. 

34.  Where  a  party  wUhee  to  reeciad  a  oootiact^hemuat,  generally, 
return  the  purchaae  money.  Und, 

85.  Where  a  vendor  agreed  to  make  a  deed  within  three  mootha> 
and  the  yendee  was  to  execute  a  mortgage  to  aecure  the  {Hirehaee  mo- 
ney,  Chancery  will,  nnder  proper  circumstancea,  consider  the  mortgage 
as  having  been  execoted.  Ibid* 

36.  For  breach  of  an  injunction,  a  motion  ahottld  be  made  that  the 
defendant  stand  committed,  4cc.,  on  noUee  having  been  served  on  liun. 

Worceaier  et  a/,  v.  Trymtm^BmUh.    483 

37.  Where  a  bill  is  amended,  which  makes  no  new  defendants*  a 
snbpoBna  need  not  issue*  Longwnihy.  Ta/^lor,  514 
COMPACT. 

A  compact  entered  into  between  two  stutes,  with'  the  assent  of  Con* 
gross,  is  binding  on  those  states  and  the'citlaens  of  each. 

FUegtr  et  oi.  v.  Pool  ei  ol.    191 

Grants  may  be  annulled  by  such  compact,  on  the  ground  of  having 
been  issued  beyond  the  jurisdiction  of^e  state.  Ib%d» 

Private  rights  cannot  6e  interposed  to  prevent  the  taking  effect  of 
such  compact.  JbkL 

See  OnDiiiAiion  ov  1787. 
CONDITION. 

Where  by  the  conditions  of  a  contract  for  the  sale  of  land,  the  ven- 
dor may  rescind  it,  by  giving  notice  to  the  vendee  and  paying  the  mo- 
ney which  had  been  received,  it  can  only  be  rseciaded  as  provided. 

McKay  v.  CarringUm*      94 

The  condition,  by  consent  or  by  acts,  may  be  waived.  ffnd. 

CONSIDERATION. 

That  a  negotiable  note  was  given  and  assigned  withoet  considerar 
tion  may  be  pleaded  by  the  maker,  and  the  plaintiff  should  take  issue 
on  the  want  of  consideration  of  the  note,  or  of  the  assignment,  and 
not  on  both.  JtfcCltn/iel;  v.  ^oAnHoa  *  OmMuu.    414 

The  note  as  well  as  the  assignment  purports  a  consideration.    Ibid. 
CONSTITUTIONAL  LAW. 
See  Fbdbraii  Ootkrnmbnt. 

CoifPA.oT.^-OaniirAHOB  of  1787. 
Cohtbaot,  Bf  9. 
CONTINUANCE. 

Absence  of  the  principal  ooh&sqI,  he  being  eick,  good  grooad  fer  con- 
tinuance. Le$tetof  ShuUtv.JHaore.    334 
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When  a  party  moves  for  a  continuaoce,  on  the  ground  of  abeent  wit- 
neeeesy  and  statee  what  he  expects  to  prove  by  euch  witnessesy  if  the 
facta  stated  would  not  be  admissible  ip  evidence,  the  motion  must  be 
ovenroled.  Wdrburton  Sf  King  v.  Allen  ^  LittU.    460 

CONTRACT. 

!•  Where  by  the  contract,  the  vendor,  lor  failure  of  any  one  of  the 
payments,  was  at  liberty  to  retorn  the  money  paid,  and  rescind  the 
contract,  it  can  only  be  rescinded  in  that  mode* 

J^cKay  v«  Ckirringion,  64 
^  2m  Where  a  contract  for  the  sale  of  land  is  void,  or  cannot  be  en- 
forced by  reason  of  laches  in  the  vendee,  on  the  death  of  the  vendor  the 
land  descends  te  bis  heirs.  JHeKay  v.  Carrmgton,    Rid. 

3.  But  where  the  contract  is  in  force,  the  land  descends  to  the  heirs 
of  the  vendee,  and  the  consideration  goes  to  the  executors  or  adminis- 
trators of  the  vendor.  Ibid, 

4.  Mutuality  is  essential  to  the  validity  of  a  contract. 

WaUom  and  heirM  of  Payne  v.  Cotfiton.     129 

5.  A  parol  contract  in  Virginia,  in  1787,  for  land  in  Kentucky, 
where  the  consideration  was  paid,  was  not  void  by  the  statute  of  frauds. 

CarringUm^t  heir*  v.  Brents  et  al.    176 

6.  A  contract  under  seal,  where  the  parties  bind  themselves  as  prin- 
cipals, though  in  fact  a  part  of  them  may  be  sureties,  they  are  estopped 
from  showing  it.  Bank  of  Mount  Pleasani  v.  Spring.    183 

7.  A  contract  to  convey  a  traot  of  land  so  soon  as  a  suit  then  pend- 
ing for  the  title  shall  be  decided,  gives  to  the  party  that  agrees  to  con- 
vey all  the  time  necessary  to  close  the  litigation  in  all  the  forms  it  may 
assume.  WaUs  et  al,  v.  Waddle  et  al.    202 

8.  A  state  law  that  relieves  a  debtor  from  imprisonment  does  not 
impair  the  obligation  of  the  contract. 

Beers  etal.v.  Houghton  et  al.    232 

9.  A  law  which  relieves  from  the  contract  cannot  be  enforced  against 
non-residentsof  the  state.  Ibid. 

10.  Where  the  vendee  has  refused  to  perform  the  contract  and  has 
not  only  been  guilty  of  fraud,  but  has  successfully  resisted  payment, 
and  the  vendor  has  taken  possession  of  the  land  sold,  the  possession 
of  which  was  not  given  to  the  vendee«  he  cannot  recover  back  the 
amount  paid,  on  the  ground  that  the  vendor  has  rescinded  the  con- 
tract. .      UUerbackY.Binm.    243 

11.  A  contract  made  in  fraud  of  the  law,  or  against  public  policy,  is 
void.  Piatt  V.  Oliver  et  at.    295 

12.  Time  may  be  made  of  the  essence  of  the  contract.  - 

Longworth  v.'  Taylor.    895 
18.  And  is  never  to  be  wholly  disregarded.    At  law  it  is  always 
itial.  Ibid, 
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CORPO&ATIOIf. 

1«  A  corporation  can  ezereiae  no  powers  bat  thoM  which  are  speci- 
ally given  to  it.    Leuee  ofKnatole$  ▼•  Beaiiy.  48 

2.  A  power  to  impose  a  tax  for  certain  objects,  and  to  meet  "all  oth- 
er necessary  expenses  of  the  company,"  does  not  antborize  the  corpo- 
ration to  levy  a  tax,  to  pay  a  tax  to  the  State.  I^iiL 

3.  The  necessary  expenses  are  those  incurred  by  the.  corporation  in 
the  exercise  of  its  granted  powers.  Ibid. 
DECLARATION. 

SwM  JuEisDionoii,  5. 
DECREE. 

1.  A  decree  which  purports  to  divest  the  legal  title  from  one  in  whom 
it  it  not  vested,  can  have  no  effect  on  the  title. 

LuMte  of  Harmer^M  heirt  v.  Qwynnem    48 

2.  The  regularity  of  a  decree  when  examined  collaterally,  cannot 
be  enquired  into.     Carrington*i  heir$  v.  Brtnii  et  ai.  175 

8.  A  decree  in  Virginia  for  the  conveyance  of  land  in  Kentucky, 
cannot  operate  on  the  title.  /6itf. 

4.  Nor  does  a  decree  for  the  title  to  land  in  Ohio,  by  a  Court  in  Ken- 
tucky, though  a  conveyance  be  executed  by  a  commissioner,  under  the 
etotute  of  that  sUte,  give  a  title.  WaiU  a  al.  V.  Waddie  eial.  204 
DEED. 

1.  A  deed  though  absolute  upon  its  face  is  often  considered  as  having 
been  made  in  trust.    H6lme»  ei  ai.  v.  TVoui  etal.  9 

2.  A  defective  acknowledgment  of  a  deed,  cannot  afterwards  be 
amended  by  parol  proof  of  the  facts.    ElUoU  etal.  v.  PevnoU,  12 

8.  A  deed  executed  by  an  individual  who  has  only  an  equitable  title 
takes  effect,  as  a  deed,  so  soon  as  he  obtains  the  legal  estate. 

LeMue  ofHarmer*9  Aetrt  v.  JHorrit  and  Owynne*    48 

4.  To  make  an  operative  deed  by  attorney »  he  must  act  under  a  seal- 
ed power.    Heirs  of  Piatt  v.  Heire  ofJicCuUough.  82 

5.  A  deed  not  qonsidered  fraudulent,  if  procured  to  be  made  by  a  ft- 
ther  to  his  infant  son  in  payment  of  a  just  debt,  though  the  fiitiier  be 
in  embarrassed  circumstances,  but  not  insolvent. 

Hiiuif  e(  ol.  V.  Footer  ef  ai.    116 

6.  A  deed  absolute  on  its  face  is  often  considered  a  mortgage  to  pre- 
vent fraud.    Bank  of  Mount  Pleasant  v.  Sprigg'.  188 

7.  A  deed  for  land  in  Ohio,  executed  by  a  commissioner,  under  a  de- 
cree of  a  Court  in  Kentucky,  conveys  no  title. 

fFattsetal.yr.  Waddle  etal.    204 

8.  The  delivery  of  a  deed  is  essential  to  its  validity. 

Utterhack  v.  Binns.    248 

9.  Where  possession  of  a  deed  was  fraudulently  obtained  by  the 
grantee,  and  he  conveyed  to  innocent  persona,  who  entered  upon  the 
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land  and  made  valuable  and  lasting  improvements,  and  were  permitted 
to  retain  possassion  several  years,  they  are'totitled  to  compensation 
for  their  improvements.  Ibid» 

10*  A  deed  which  purports  to  have  been  executed  in  1809,  but  not 
recorded  until  1835,  is  not  recorded  within  the  act  of  Indiana,  which 
makes  a  duly  certified  copy >  evidence. 

Doe  ex  dem  Longtoorth  v.  Close  ei  aL    282 

11.  A  deed  thus  executed  and  recorded  by  the  order  of  a  father  to  his 
infant  son,  must  excite  suspicion,  and  needs  explanittion.  Ibid. 

12.  A  deed  subsequently  obtained  by  the  father  from  the  same  gran* 
tor  for  the  same  land,  i^eing  in  possession,  his  possession  is  considered 
adverse  to  his  son.  Ibid, 

13.  A  deed  from  the  son  to  the^lessorof  the  plaintiff,  under  such  cir- 
cumstances, not  considered  operative.  Ibid* 

14.  The  omission  or  insertion  of  the  middle  name  of  the  grantor  not 
material.    The  law  knows  of  but  one  christian  name. 

Lessee  of  Dunn  v.  Oames  it  Gilbert.    321 

16.  Where  there  is  doubt  as  to  the  identity  of  the  parties  to  the  deed , 

it  may  be  amattet  of  evidence  for  the  jury,  under  the  instruction  of  the 

Court.  Ibid, 

16.  The  Court  will  not  presume  facts  against  a  deed  which,  upon 
its  face  has  all  the  legal  requisites  to  make  it  a  valid  instrument. 

Lessee  ofBarr  v;  OaUoway,    476 

17.  A  deed  acknowledged  before  the  Mayor  of  Cincinnati,  under  the 
general  law,  held  to  be  good,  in  virtue  of  a  decision  of  the  Supreme 
Court  of  Ohio.     ShuUsU  Lessee  v.  JHoore,  520 

18.  Recording  a  deed  duly  acknowledged  is  notice,  but  not  where 
the  acknowledgment  is  defective.  Ibid, 

19.  Under  the  decision  6f  the  Supreme  Court,  parol  proof  is  admissi- 
ble that  a  Justice  acted  as  such,  where,  in  taking  an  acknowledgment 
of  a  deed,  he  omitted  to  state  his  official  character.  Ibid, 
DEFAULT; 

Set  aside  on  motion.    Kembail  v.  SiewaH.  332 

DEMI0E. 

See  EfvcTMEHT. 
DEPjOSITIONS. 

Depositions  between  other  parties  admitted  by  agreement,  may  be 
read  in  every  trial  of  the  case  until  it  shall  be  finslly  decided. 

Hinde  et  al.  v.  f^attier  et  al,    116 
DISCONTINUANCE. 

Where  the  jury  omitted  to  find  on  one  of  the  counts  in  the  indictment, 
the  court  permitted  it  to  be  discontinued. 

United  States  v.  Keen.    429 
51 
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DURESS. 

See  PLK4DI1IO,     12. 

EJECTMENT. 

1.  The  judgment  in  ejectment  was  entered  In  1618,  and  writ  of  pM- 
sesBion  issued  in  1829,  on  which  tbe  tenant  was  turned  out  of  posses- 
sion ;  be  was  restored  by  writ  of  restitution. 

Lestee  of  Smith  v.  TrcibueU  Heirs.      88 

2.  In  Kentuckj  a  judgment  in  ejectment  does  not  stop  the  running 
of  the  statute.  Ibid. 

3.  The  detnise  may  be  extended  after  judgment. 

Ledgerwood  et  al.  v.  PiekH't  Heirt.     144 

4.  But  this  should  not  be  done  without  notice  to  the  tenant.      Ibid. 

ENTRIES. 

1.  An  entry  calling  for  a  tree  marked  J.  P.  about  two  miles  up  a 
branch  is  good,  if  the  tree  be  found  forty  poles  more  or  less  than  two 
miles  on  a  straight  line  from  the  mouth  of  the  creek. 

Holmes  ▼.  TVoti/.        7 

2.  Words  of  an  entry  should  be  construed  according  to  their  popular 
signification.  Ibid, 

3.  An  entry  by  the  land  law  ef  Tennessee,  if  no  other  form  be  de- 
signated, must  be  surveyed  in  a  square  or  oblong. 

MtehellY.  Thompson^  mUiams.      W 
EdUITY. 

SeeCHAMOKBT. 

ESTOPPEL. 

1.  Where  certain  persons  bind  themselves  in  an  instrument  under 
seal  as  principals,  they  are  estopped  at  law  to  deny  that  they  are 
piincipals.    Bank  of  JHount  PUcuani  y.  Spring  181 

2.  The  doctrine  of  estoppel  is  founded  on  reason  and  justice.    Ibid. 
Bm  The  same  rule  applies  in  equity. 

Sprigg  v»  Bank  qfMouni  Pleasant.    384 
ERROR. 

If  the  instruction  of  the  court  be  erroneous,  yet  if  the  Instruction 
could  have  had  no  influence  with  the  jury,  it  affi>rds  no  ground  for  a 
reversal  of  the  judgment.     T%e  United  States  v.  Wright.  509 

EVIDENCE. 

1.  The  call  of  an  entry  to  begin  at  a  tree  marked  J.  P.  about  two 
miles  up  the  first  branch  above  Eighteen  mile  creek,  is  estahliahed  by 
showing  that  the  tree  marked  was  seen  by  dififerent  witneseeB  a  short 
time  after  it  was  said  to  be  marked,  and  that  the  marks  were  fresh. 
And  that  the  tree  stood  two  miles,  lacking  forty  poles,  on  a  straight 
line  up  the  creek.  Holmes  et  al.  v.  TVoia  et  oL     7 
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2.  Several  witnesses  state  that  the  tree  coold  be  found  by  following 
the  calls  of  the  entry.     This  is  sufficient.  Ibid. 

3.  A  deed  though  absolute  on  its  fitce  may^  in  chancery,  be  shown  to 
be  in  trust.  Ibid. 

4.  Parol  evidence  cannot  supply  a  defective  acknowledgment  by  a 
/erne  eoveri  of  a  deed  for  lands  held  in  her  own  right. 

EUioU  V.  PeirsoU.      12 
6*  Proof  of  notice,  if  denied  by  the  answer,  must  be  made  by  two 
witnesses  or  by  one  witness  and  strong  circumstances* 

SwUh  V.  Shore  Sf  Meigi.        27 

6.  To  prove  boundary/a  map  which  has  governed  in  the  sale  of  town 
lots  is  evidence.  Le9$eeofIlnrmer*»  Heirs  y.  Qwynne.      47 

7.  The  statement  made  by  a  witness  in  a  book  published  in  regard 
to  the  facts  sworn  to,  may  be  read  to  show  any  inaccuracy  of  memory. 

Ibid. 

8.  Where  the  acts  of  an  executor  has  been  sanctioned  by  the  court, 
it  affords  a  strong  presumption  that  he  was  duly  authorized  to  act. 

HeiTM  of  Piait  v .  Heirt  of  McCullougk.      73 

9.  An  order  of  court  for  the  sale  of  the  real  estate  of  a  deceased  per- 
son on  application  of  the  executor,  is  less  conclusive  than  a  judgment. 

Ibid. 

10.  So  fiir  as  the  judgment  of  the  court  was  exercised  on  the  pro- 
priety of  the  sale,  dec.,  it  is  conclusive.  Ibid. 

11.  A  notice  to  the  indorser  of  the  dishonor  of  a  bill  left  with  a 
boarder  at  the  same  house,  with  a  request  to  hand  it  to  him,  is  suffi- 
cient. Bank  o/lhe  Uhiied  Siaies  v.  Hatch.    92 

12.  An  agreement  to  admit  certain  depositions  as  evidence  is  bind- 
ing, until  the  cause  shall  be  finaUy  decided. 

Hinde  et  al  v.  Faiiier  et  at.    115 

13.  An  instrument  of  thirty  years  standing,  not  impeached,  need  not 
be  proved  by  the  subscribing  witness.  Ibid* 

14.  Marriage  may  be  proved  by  general  reputation,  cohabitation 
and  the  express  recognition  of  the  wife  in  the  will  of  the  husband.  Jb. 

15.  An  instrument  of  writing  more  than  forty  years  old  is  not  re. 
quired  to  be  proved  with  the  same  strictness  as  one  of  modem  date, 
unless  there  be  facts  and  circumstances  proved  which  create  doubts  as 
to  its  genuineness.        JFaUotu  and  Heirs  of  Payne  v.  CouUon.      124 

16.-  A  witness  may  be  discredited  by  proving  that  he  stated  differ- 
ently from  the  facts  sworn. to,  but  he  cannot  be  sustained  by  proving 
that  he  made  other  statements  corroborative  of  his  oath. 

EUioii  St  JHerideth  v.  Pearl.    211 

17.  Hearsay  is  not  evidence  except  in  cases  of  boundary  and  pedi- 
gree. Ibid* 
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IB,  Wbat  a  witneBs  eaid  as  to  a  corner  of  a  earvey  la  dot  eridenee. 

19.  That  18  hearsay  which  is  known  to  the  piMIe  and  ir  spoken  of 
generally,  and  not  what  an  individual  may  have  said.  IM. 

20.  The  notes  of  a  surveyor  of  that  which  he  is  officially  leqoiredto 
examine,  in  making  a  survey,  is  evidence,  MHeL 

21.  But  any  other  facts  noted  on  the  plat,  which  may  aa  well  be 
known  to  others  as  to  the  surveyor,  is  not  evidoDce.  JIbidm 

22.  The  certificate  under  the  seal  of  the  aotaiy  of  demaad  aad  pn^ 
test  for  non  payment,  when  the  bill  becomes  due  is  evidence. 

•foiies  V.  Heaion.    317 

23.  Bank  notes  alleged  to  be  enclosed  in  a  letter  stolen  frm  the  mail,^ 
need  not  be  proved  by  a  person  who  has  eeen  the  president  and  caalner 
write.  UnHed  Stafet  ▼.  Keen*    420 

24.  Any  one  who  deals  in  such  notes,  as  cashiers  of  banks,  dec.,  may 
prove  their  genuineness.  liid* 

25.  A  check  drawn  on  the  bank  and  which  circalatea  aa  money  soay 
be  proved  in  the  same  way.  '  Ibid. 

26.  A  transcript  from  the  treasury,  which  contains* sums  charged  in 
gross,  as  balances,  is  not  evidence  as  to  such  balances. 

The  Untied  Stata  v.  Edwards.    4ffT 

27.  The  original  items  on  which  the  accounting  ofliceiv  acted  must 
be  stated.  IHd. 

28.  Moneys  collected  by  the  government  on  exeeution,  maybe  shown 
as  a  credit  against  the  government,  without  presimting  the  evidence 
of  payment,  in  the  first  instance  to  the  treasury. 

JHyert  v;  The  Untied  Staiee.    493 

29.  Confessions  to  be  excluded  from  the  jury,  m  net  have  been  made 
by  the  prisoner  under  some  hope  of  advantage,  or  extorted  by  fear. 

The  UnUed  SUaieM  v.  J^Mi.    499 

SO.  Each  case  must  be  governed  by  its  own  cirenmatanoes.       ibid. 

81.  Some  evidence  is  necessary  of  the  genuineneaa  and  value  of  bank 

notes,  charged  to  have  been  stolen  out  of  a  letter.  Ihid. 

32.  To  convict  a  person  of  stealing  a  letter,  dec.  who  ia  employed  in 
the  department  of  the  post  ofilee,  such  employment  must  be  distinctiy 
alleged  and  proved.  Ibid* 

33.  What  an  individual  may  have  said,  as  to  a  certain  oomworline 
is  not  evidence,  though  public  reputation  may  prove  boundariea* 

^reUon*»  Leuee  v.  HaU  ei  aL    618 

34.  Where  the  original  corners  and  lines  are  established,  they  con- 
trol courses  and  distances.    But  courses  and  distances  govern  where 

there  are  no  established  objects  to  cootrd  them.  Ibid. 

35.  Where  in  taking  the  acknowledgment  of  a  deed,  the  justice  omit- 
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ted  to  flUrte  his  oflleial  cbmcter,  purol  pnwf  of  his  being  a  juetioe  is 
admissible.    SkuH^  Lenee  ▼•  .Voors.  520 

86.  The  vpsettiDg  of  a  stage  19  prima  fada  evidence  of  negligence ; 
and  a  passeager  wbo  has  been  injured  need  show  nothing  more  to  sus- 
tain his  aetioii.    JdcKinney  ▼.  JVW/«  -  540 

87.  The  proprietor  is  not  responsible  for  casualties  which  could  not 
be  Ibreseen  nor  guarded  against.  'Ibid. 

98.  But  he  is  liable  for  the  smallest  degree  of  negligence^  want  of 
eare»  or  want  of  skill  in  the  driver.  Ibid. 

39.  Want  of  skill  in  the  driver,  being  a  material  &ct  in  the  cause, 
may  be  proved  &8  any  other  fact.  Ibid* 

EXCHANGE. 

The  difference  of  exchange  may  be  recovered  on  a  biU  of  exchange 

J^.  Weed  8f  Co.  v.  JIftUer.    428 

But  this  seems  not  to  be  the  rule  where  the  action  is  founded  on  a 
promissory  note,  and  there  is  no  count  or  allegation  in  the  declaration 
to  cover  the  rate  of  exchange.  Ibid. 

EXECUTION. 

1.  A  law  which  regulates  the  issuing  of  executions  on  judgments 
previously  rendered,  affects  the  remedy  and  not  the  contract. 

Bank  of  the  United  States  v.  Longvoorth.    40 
EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  or  administrator  may  apply  by  attorney  to  the  court 
of  common  pleas  to  order  a  sale  of  the  real  estate  of  the  deceased  exhib- 
iting, as  the  statute  requires,  a  statement  of  the  debts  owing  by  the 
estate.  Heirs  ofFiaU  et  aU  v.  Heirs  o/JPCuUotigh.    80 

2.  An  executor  has  no  power  to  convey  the  real  estate  of  his  testa- 
toi,  unless  authorized  by  the  will  or  by  the  court  of  probate. 

Beard  et  al.  v.  jRowan.     140 

3.  An  executor  who  is  empowered  by  the  will  to  sell  and  convey  the 
real  estate  of  his  testator,  <*in  such  mode  as  in  his  judgment  shall  be 
best,  foT  the  interest  of  the  estate,''  cannot  delegate  to  another  the 
power  to  sell.    Pearson  v.  Jamison*  199 

4.  A  sale  made  by  an  attorney  under  such  circumstances,  does  not 
divest  the  heir.  Ibid, 

FEDERAL  GOVERNMENT. 

1.  The  powers  of  the  federal  government  are  limited. 

United  States  v.  Bailey.    296 

2.  It  possesses  no  principal  powers  but  such  as  have  been  delegated 
to  it.  Ibid' 

3.  Congress  have  power  to  regulate  commerce  among  the  Indian 
tribes,  which  affords  a  wide  scope  for  legislatioB.  Ibid. 
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4.  It  has  a  right  to  select  the^  means  which  hare  a  direct  relatiea 
to  the  object,  in  the  regulation  of  eommerce  with  the  Indians.      Ibid. 

5.  Such  are  the  provisions  of  the  intercourse  law  of  1802.         Ibid* 
6*  But  Congress  cannot  under-  this  investnce  of  power,  exercise  a 

general  jurisdiction  over  an  Indian  territory  within  a  state.  Ibid* 

7.  Congress  cannot  punish  for  an  offence  within  the  Indian  territory, 
in  a  state  which  has  no  relation  to  the  Indians  and  whieh  cannot  afiect 
their  commerce.  Ibid. 

8.  The  act  of  ISl?,  which  aflsnmes  to  exercise  a  general  jurisdiction 
over  Indian  countries,  within  a  state,  is  unconstitutional,  and  of  no 
effect.  Ibid. 

9.  The  crime  of  mnrder  charged  against  a  white  man  in  the  Che- 
rokee country,  within  the  state  of  Tennessee,  cannot  be  punished  in 
the  courts  of  the  United  States.  Ibid, 

10.  Under  the  power  to  regulate  commerce  with  the  Indian  tribes. 
Congress  have  power  to  prohibit  all  intercourse  with  them,  except  un- 
der a  license.  United  Slater  v.  Cisna.    257 

11.  The  power  is  the  same  as  to  regulate  commerce  among  foreign 
nations.  Ibid* 

12.  Under  the  treaty-moking  power,  certain  political  relatione  have 
been  established  between  the  United  States  and  the  Indian  tribes.    lb. 

13.  The  laws  regulating  intercourse  with  the  Indians  were  intended 
to  operate  on  communities  somewhat  remote  from  a  white  popnlation. 

IbO. 

14.  The  exception  in  the  act  of  1802,  refbrs  to  Indian  tribes  at  that 
time  surrounded  by  a  white  population.  Ibid^ 

15.  The  power  of  Congress  to  regulate  commerce  with  the  Indians, 
does  not  necessarily  cease  on  their  being  included  within  the  limits  of 
a  state.  Ibid, 

16.  The  federal  relations  should  be  withdrawn  from  the  Indians 
within  a  state,  by  the  concurrent  acts  of  the  federal  and  state  govern- 
ments. Ibii. 

17.  But,  if  no  such  acts  take  place,  and  the  Indians  occupy  a  terri- 
tory of  very  limited  extent,  surrounded  by  a  white  population,  which 
necessarily  have  daily  intercourse  with  the  Indians,  and  it  becomes 
impracticable  to  enforce  the  law,  the  federal  jurisdiction  must  cease. 

Ibid. 

18.  Congrese  have  the  power  to  authorize  the  President  to  lease 
lead  mines  within  the  state  of  Illinois. 

The  Untied  Staiei  v.  GraHoi  etaL    Ubi 

19.  A  lease  for  smelting  ore  is  within  the  law.  Ibid. 

20.  The  exercise  of  such  a  power  by  the  federal  government  does,  in 
no  respect,  interfere  with  state  sovereignty.  Md. 
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FEME  COVERT. 

1.  To  conrey  her  interest,  a  feme  covert  miuit  be  privily  examined^ 
as  the  law  requires.  Ellioit  v  PiersolL    13 

2.  A  defective  aokooij^ledgmeiit  of,  cannot  afterwards  be  amended, 
on  pard  proof.  *  Ibid. 

8.  To  make  a  good  deed  for  the  land  of  the  feme  covert,  the  husband 
must  join  in  the  conveyance.  -  Watti  et  a/*  v.  Waddle  e*  oL    208 

FORMER  RECOVERY. 

Where  a  verdict  has  been  given  against  tlie  plaintiff,  and  a  judgment 
thereon  has  been  rendered,  it  is  a  bar  to  a  suit  for  the  same  cause  of 
action,  although  the  plaintiff  may  have  offered  no  evidence  to  support 
his  claim.  Ramtey  4r  Vaitier  v.  Hemdon,    450 

FRAUD. 
Fraud  will  not  take  a  case  out  of  the  statute  of  limitations. 

JIHtcheU  V.  Tkompsan  ^  fFUliam$.    104 
See  Plkabiro,  11. 
As  between  parties  who  enter  into  a  iVaudulent  combination  against 
an  individual,  no  relief  will  be  given,  either  in  a  court  of  law  or  chan- 
cery. Warburton  ^  King  v.  Aken  ^  LUtle.    460 
HUSBAND  AND  WIFE. 

See  TsMAHoy  by  ths  Cubtbbt. 
INDIANS. 

See  Fbdbkal  Govbemiiiit. 
INDICTMENT. 

1.  An  indictment  for  murder  by  one  white  man  of  another,  in  the 
Indian  country,  within  a  state,  cannot  be  sustained. 

United  Slaie9  v.  BaiUy.    241 

2.  The  act  of  Congress  which  prescribes  a  punishment  generally  for 
such  crimes,  under  such  circumstances,  is  unconstitutional.  Ibid. 

S^  An  indictment  for  stealing  a  horse  from  one  of  the  Wyandott  tribe 
of  Indians,  in  Ohio,  not  sustained ;  on  the  ground  that,  surrounded  as 
that  tribe  is  by  a  white  population,  effect  cannot  be  given  to  the  laws 
originaUy  designed  for  their  protection,  with  other  tribes. 

Untied  States  v.  Cigna.    264 

4.  An  instrument  may  be  set  out  in  an  indictment,  according  to  its 
legal  effect.  United  States  v.  Keen.    429 

5.  But,  if  words  are  used  as  descriptive  of  the  instrument,  though 
they,  might  have  been  omitted,  yet  being  stated,  must  be  proved.  Ibid. 

6.  A  draft  signed  Jos.  Johnson,  not  admissible  undeir  a  count,  sta* 
ting  it  to  be  signed  Joseph  Johnson,  president.  Ibid. 

7.  The  court  judicially  know  that  the  offence  charged  in  the  difer- 
ent  counts,  is  the  same,  yaried  so  as  to  meet  the  proof.  Ibid. 

8.  And  a  conviction  on  any  one  of  the  counts,  will  be  a  bar  to  any 
future  prosecution  for  the  same  offence.  Ibid, 
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0.  Under  the  2lBt  section  of  the  poet  office  law,  no  one  ean  be  eon* 
▼icted  who  ii  not  employed  in  the  poet  office  department* 

The  Uniied  Si^e9  ▼•  JVhtf .    490 

10.  To  conetitQte  the  offence,  it  ie  not  neceeaary  that  the  letter  ato* 
len,  should  have  been  taken  out  of  the  post  office  bnilding*  Jbii. 

11.  Taking  a  letter  which  contain*  bank  notes,  greatly  aggravatea 
the  offence.  Ibid, 
INDORSER  AND  INDORSEB. 

1.  Notice  left  with  a  fellow-boarder  of  the  indorser  with  a  request  to 
hand  it  to  him,  sufficient.    Bmnk  U.  S.  t.  Hmteh.  02 

2.  If  time  be  given,  for  a  valnable  consideration,  by  the  holder  to  thm 
maker  of  a  note,  the  indorser  is  discharged.  IHd^ 

3.  To  charge  the  indorser,  a  demand  must  be  made  of  the  maker  oC 
the  note,  at  his  place  of  business  or  residence,  where  no  place  lor  pay- 
ment  is  designated.    Burrow^y  Halt^  Co.  v.  Hannegan.  909 

4.  A  demand  at  the  counting  house  of  the  payee,  not  eafficient.  Ibidm 
6.  If  an  indorser  take  a  partial  indemnity,  he  does  not  thereby  waive 

legal  notice.  Ibidm 

6.  The  indorser  of  a  negotiable  note  which  was  made  and  assigned 
in  Ohio,  and  was  payable  there,  is  liable,  at  the  suit  of  the  indorsee, 
in  the  state  of  Indiana,  on  proof  of  demand  of  payment  of  the  maker, 
when  the  note  became  due,  and  notice  to  the  indorser. 

BtifToto«,  HM  ^  Cb«  V.  BBomtgim.    815 

7.  The  law  of  Indiana  which  requires  &  suit  against  the  maker  before 
recourse  can  be  had  against  the  indorser,  does  not  govern  the  case. 

Rid. 

8.  The  assignment  is  a  new  contract,  and  is  governed  by  the  law  of 
the  place  where  it  was  made.  Mind. 

9.  The  indorsee  may  recover  against  the  indorser  the  costs  of  protest. 

Bwtgkiyy  Dibble  4t  Co.  y.  Hiidi.    834 

10.  The  indorsement  of  a  note  as  well  as  the  note  itself  purports  a 
consideration.    JScCnmJtick  v.  JohnHen  it  Cummdngg.  114 

11.  The  holder  of  a  negotiable  note  is  presumed  to  have  the  r^t> 
and  being  the  payee  or  first  indorser,  may  strike  out  the  indorsements 
on  it,  and  bring  the  action  in  his  own  name. 

ConaniY.  WelU  8f  Br4iidky*    4Sn 
INFANT. 

A  court  of  equity  will  not  decree  against  infkntn  withoot  Itall  proof, 
though  the  guardian  ad  Hiem  admit  the  equity. 

WaUont  and  Payne*9  keire  t«  Chutmnu    188 
In  a  suit  against  an  hilhnt,  the  process  should  be  served  on  him,  and 
a  guardian  ad  litem  appointed  by  the  Court. 

Oami^g<on*t  heite  t.  Brente  et  oL    174 
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INJUNCTION. 

A  motion  should  be  made  that  the  defendant  stand  committed  for  a 
breach  of  the  injunction,  and  this  on  notice  being  given  to  the  defendant. 

JForcHier  ei  al.  r.  Truman  4r  Smith*    4b3 
INLAND  BILL. 

See  EnomseoRT  Notk. 
INSOLVENT  DEBTOR. 

When  a  defendant  in  a  judgment  can  show  that  he  has  been  released 
under  the  insolvent  laws  of  the  state ,  and  that  the  debt  or  judgment 
formed  a  part  of  his  schedule,  he  cannot,  under  a  rule  of  the  court-,  be 
imprisoned  on  the  judgment.    Betrset  al.y,Haughion,  231 

The  rule  of  coart  adopted  the  law  of  the  state.  Ibid. 

INSURANCE.  • 

See  PoLiCT  OF  Insvrancb. 
JUDGMENT. 

1*  Of  the  Common  Pleas  in  Ohio,  a  lien  within  the  county  on  the 
lands  of  the  defendant*  if  execution  be  issued  within  the  year,  by  the 
Ohio  statute.  Bank  United  States  v.  Longtoarth  et  al.      36 

2.  Where  no  execution  is  issued  within  the  year,  judgment  is  no 
Ben  against  a  subsequent  bona  fide  judgment  on  which  execution  is  is- 
sued within  the  year.  Ibid. 

8.  A  judgment  on  a  verdict  is  a  bar  for  the  same  cause  of  action, 
though  no  evidence  was  given  to  the  jury.^ 

Ramaey  ^  Vaitier  v.  Hemdon.    450 

4.  A  judgment  of  a  oourt  having  jurisdiction  of  the  subject  matter,  is 
conclusiye  between  the  parties,  until  reversed  or  set  aside. 

Wdrburton  ^  King  v.  Aken  ^  Little.    460 
JURISDICTION. 

!•  The  plaintiff  who  seeks  the  legal  title  from  one  who  had  notice 
of  his  equity,  must  make  the  person  a  party  from  whom  his  equity  is 
derived.  Smith  v.  Shane  Sf  Meig$.      31 

2*  The  court  must  have  jurisdiction  between  each  of  the  plaintiffs 
and  defendants.  And  if  one  of  the  defendants  do  not  live  in  the  state 
where  the  suit  is  brought,  the  complainaDts  being  citizens  of  another 
state,  such  defendant  may,  by  a  voluntary  answer  disclaim  any  inters 
est,  and  the  bill,  as  to  him,  may  be  dismissed. 

Hinde  et  al.  v.  F'attier  et  ai.     110 

3.  The  courts  of  the  United  States  have  no  jurisdiction  of  a  murder 
committed  by  one  white  man  on  another,  within  the  Indian  country, 
included  in  the  boundaries  of  a  state.       United  StcUet  v.  Bailey.    241 

4.  Such  jurisdiction  is  derived  wholly  from  the  power  of  Congress 
to  regulate  commerce  among  the  Indian  tribes,  and  the  crime  of  mur- 
der, as  above,  is  in  no  way  connected  with  a  <9ftmmercial  regulation 
with  the  Indians.  Bid. 

62 
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5.  An  averment  of  citizenahip  in  the  first  count  of  a  declaration  to 
give  jorisdictibn  to  the  court  is  sufficient,  the  other  counts  referring  to 
the  first.  Jones  v.  Heaion.    317 

6.  A  writ  issued  against  Bennet  and  Stewart,  it  was  served  on  Ben- 
net  and  returned  non  est  as  to  Stewart.  In  the  declaration  there  was 
no  allegation  of  citizenship  as  to  Stewart.  Held  that  the  conrt  would 
sustain  jurisdiction  against  Bennet.       Jforruon  t.  Bennet  et  aL    390 

7.  The  assignees  in  equity  are  necessary  parties,  under  the  deciaiocs 
of  the  Supreme  Court.  Longtdorth  r,  Taylor .  395 
J  URY. 

1.  The  court  may  state  their  opinion,  as  to  a  matter  of  fact,  to  the 
jury.  Leuee  of  Dunn  v.  Oames  ^  Gti&ert,    321 

2.  Where  the  jury  have  omitted  to  find  on  one  of  the  counts,  in  the 
indictment,  the  court  may  permit  such  count  to  he  discontinued. 

United  Slates  v.  Keen.    429 

3.  In  such  a  case,  the  verdict  cannot  be  amended,  as  in  a  case  of 
special  verdict,  so  as  to  enter  not  guilty  on  such  count.  Ibid. 

4.  The  instructions  of  the  court  which  have  no  application  to  the 
evidence,  and  could  have  had  no  influence  on  the  jury,  afford  no  ground 
for  a  reversal  of  judgment.  The  United  Slates  v.  Wright.  609 
LAPSE  OF  TIME. 

Lapse  of  time  is  a  sufficient  ground  on  which  to  refiise  relief. 

Mtchell  V.  Thompson  ^  WUlkans.    105 
A  claim  to  land  is  not  barred  by  lapse  of  time  where  the  right  has 
been  asserted  at  various  times,  and  on  different  occasions,  and  posses- 
sion hos  been  taken  of  a  part  of  the  land. 

Waltons  and  heirs  of  Payne  v.  Coulson.    133 

Lapse  of  time  may  be  applied,  under  proper  circumstances,  to  bar  an 

equity,  where  the  statute  would  not  bar.      PiaU  v.  Vattier  et  aL     164 

This  rule  is  applied  by  a  court  of  Chancery,  on  its  own  principles, 

which  do  not  depend  upon  the  statute  of  limitations.  Ibid. 

The  statute  will  operate  where  there  has  been  fraud,  horn  the  time 

the  fraud  is  discovered.  Ibid. 

Lapse  of  time  bars,  though  the  statute  of  limitations  does  not  operate. 

ScoU  V.  Evans.    486 
Lapse  of  time  does  not  operate  against  minors,  especially  where  they 
reside  in  a  different  state,  and  had  no  knowledge  of  their  rights. 

Ware's  heirs  v.  Brush.    533 
LEX  LOCI. 

See  Inborsbr  and  Indorsee,  6,  7,  8. 
LIEN. 

A  judgment  of  the  court  of  common  pleas,  in  Ohio,  is  a  lien  within 
tlie  county  on  the  lanis  of  the  defendanto,  if  execution  be  issued  within 
the  jr.ear.     Bank  of  the  UnUed  Slates  v.  Lon^mwlh.  36 
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A  jmiior  jnd^ent  has  a  lieD,if  execntion  be  isBoed  within  the  year, 
over  a  prior  jad|fment,  on  which  execotion  has  not  been  issaed.      36 

The  purchaser  under  the  judgment  bos  the  benefit  of  the  lien,  the 
same  as  the  plaintiff.  Ibid, 

LIMITATION,  STATUTE  OF. 

Effect  is  given  to  the  statute  of  limitations  in  equity  the  same  as  at 
law.    LetoU  et  al,  v.  JUarshall  el  cU.  17 

By  statute  of  Kentucky,  suit  must  be  J^ought  by  heirs,  if  there  be 
an  adverse  possession  of  lands,  within  ten  years.  Ibid. 

The  constmction  by  the  supreme  court  of  a  state  is  followed,  by 
the  federal  courts  as  a  rule  of  decision. 

Lenee  ofJ^eal  v.  Qreen  et  al.    20 

And  if  the  construction  be  changed  by  the  courts  of  the  states,  as 
there  should  be  but  one  rule  of  property  in  a  state,  tho  new  construc- 
tion must  be  followed.  Ibid. 

The  statute  of  limitations  does  not  run  against  the  government. 

Lessee  of  Miller  v.  Lindsey  eteU.    83 

At  law  the  statute  is  not  applied  as  a  bar  except  as  against  a  deed, 
but  this  is  not  the  rule  in  equity.    MUer*M  hein  v.  Mclntiret.  66 

Effect  will  be  given  to  the  statute,  in  chancery,  against  an  equitable 
title.  Ibid. 

In  Kentneky  a  judgment  in  ejectment  does  not  stop  the  running  of 
the  statute.  To  do  this,  there  must  be  an  entry  or  a  change  of  pos- 
session.   Lessee  of  Smith  v.  Trabue*s  heirs.  88 

A  fraudulent  title  may  be  protected  by  the  statute  of  limitations, 
from  the  time  the  fraud  was  discovered. 

Mitchell  V.  Thompson  Sf  WiUiams.     104 

Courts  in  England  are  more  favorable  to  the  policy  of  statutes  of 
limitations  now  than  formerly.  Ibid. 

The  statute  does  not  operate  in  favor  of  a  trustee. 

Wdltons  Sf  Payne'* s  heirs  v.  Coulson.     132 

A  statute  cannot  bar  for  time  elapsed  before  its  passage. 

Piatt  v.  Vattier  et  al.    158 

But  if  a  reasonable  part  of  the  time  fixed  for  the  limitation  has  to 
ran,  at  the  time  the  statute  is  enacted,  it  will  operate.  Ibid. 

The  statute,  in  Ohio,  does  not  operate  against  non-residents  of  the 
state.  Ibid. 

If  suit  be  not  brought  within  two  years,  from  the  time  the  law  re- 
quires a  poet  master  to  pay  over  the  money  in  his  hands,  his  sureties 
are  discharged.    Post  Master  General  v.  FcnneU  elal.  219 

LOCATOR. 

The  locator  of  military  land  having  made  the  entry,  and  entered  up- 
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on  the  land,  makinif  valaable  improremesO,  mmj  claim  tte  meal  pttt 
Sfiven  to  a  locator,  if  the  warrant  has  not  been  legally  aMigned* 

WdreU  heiTM  v.  Bnuh.    633 
And  under  such  circumstances  the  locator's  part  will  be  laid  off  so  as 
to  include  improvements.  ikid* 

MARSHAL'S  FEES. 

The  marshal  is  entitled  to  the  same  feee,  where  they  are  not  given 
by  act  of  Congress,  as  are  paid  to  Sheriff's  for  similar  services. 

Pomroy  et  al.  v.  Harter  ^  Camden*    448 
And  under  the  statnte  of  Indiana,  he  is  entitled  Co  half  the  per  centum 
allowed  on  moneys  collected  on  execution,  having  the  ezecatioo  in  hie 
hands,  where  the  money  is  paid  to  him  or  to  the  plaintiff  wlthont  the 
sale  of  property.  IW. 

MISTAKE. 
Acts  done  through  mistake  by  principal  or  agent  not  binding. 

Le9$€B  of  Hairmer^a  hein  v.  «Moor(  ami  Ovs^Mie.    49 
MOTION. 

A  demise  may  be  extended  after  judgment  in  qectmentyOn  motion, 
and  notice  to  the  tenant  in  possession. 

Ledgerwood  et  alv.  Piete»*«  hein.     144 
NEW  TRIAL. 

The  Courts  of  the  United  States  have  power  to  grant  new  trials  in 
criminal  cases,  as  well  in  those  cases  that  are  capital,  aa  in  otben. 

The  United  8tate$v.K£efu    439 
There  is  no  constitutional  inhibition  of  the  ezerclne  of  this  power. 

Ibid. 
NOTE. 

See  PaomseoBT  Notb. 
NOTICE. 
Notice  affects  the  conscience  of  the  party. 

Smith  V.  Shane  ^  JVp^.    27 

Notice  to  the  indorser  of  the  dishonor  of  a  bill  left  with  a  boarder  at 

the  same  house  with  the  indorser  with  a  request  to  hand  it  to  him,  su& 

ficient.     Bayiko/the  U,  S.  v.  Hatch.  27 

Notice  of  such  facts  as,  with  ordinary  diligence,  will  lead  a  pnzcha* 

ser  to  a  knowledge  of  an  outstanding  equity  is  sufficient. 

Hinde  et  al.  v.  f^attier  et  at.     118 
Mere  rumor  is  not  sufficient.  Ibid, 

Notice  to  one  who  purchased  from  a  ftonajM^  purchaser  without  no- 
tice cannot  affect  the  title.  Ibid. 
Lit  pendent  does  not  operate  as  notice  unless  the  court  have  jurisdlc* 
tion  of  the  thing.     CarringtonU  heirt  v.  Brentt  et  al.  175 
But  where  a  party  has  examined  the  pleadings  in  the  euit  and  the 
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daeree  rMpecling  a  certain  title,  it  ifl  notice  of  the  title  set  up  in  the 
bill  and  ianctioned.  Ibid. 

Notice  to  an  indonier  of  an  injmfficient  demand  does  not  charge  him. 

Burrow$9  Hall  ^  Co,  v.  Hannegan.    309 

Until  the  process  is  served  or  publication  made»  the  doctrine  of  lit 
penderu  does  not  apply.       Leitte  oflhima  v.  Ckune*  Hf  QUbert.    321 

Notice  in  fact,  of  a  prior  deed  not  recorded,  may  be  proved. 

ShviU^  Le$9ee  v.  Moore.    520. 
NUISANCE. 

No  individual  has  a  right,  in  his  own  name,  to  prosecute  for  a  pub- 
lic nuisance.  Spoonfr  v.  JfcCannell  et  di.    338 

He  cannot  so  prosecute  unless  the  act  complained  of,  be  a  private 
nuisance  to  himself.  Rid. 

OFFICER. 

A  civil  officer  has  a  right,  at  any  time,  to  resign. 

UnHed  Siaiet  v.  Wrigki.    509 
ORDINANCE  OF  1787. 

Some  parts  of  the  Ordinance  of  1787  for  the  government  of  the  North- 
western Territory,  were  designed  temporarily  to  regulate  the  govern- 
ment of  the  territory.  Spooner  y*  JHeConntlL    337 

These  were  necessarily  abolished  on  a  chang^e  from  a  territqriai  to  a 
state  government.  Ibid. 

Other  parts  were  designed  to  be  permanent  and  were  sanctioned  by 
the  compact.  Ibid. 

These  were  comprised  in  six  articles,  which  were  declared  to  be  un« 
alterable  except  by  common  consent.  Ibid, 

Any  provisions  of  the  ordinance  which  are  repugnant  to  the  consti- 
tation  of  Ohio,  may  be  considered  as  annulled.  Ibid. 

The  people  of  the  state  adopted  the  constitution  and  it  ^w  sanc- 
tioned by  Congress,  so  that  here  was  the  common  consent  required  by 
the  compact,  for  the  abrogation  of  any  of  its  provisions.  Ibid. 

But  the  article  respecting  the  navigableness  of  certain  waters,  and 
the  carrying  places  between  them,  remains  without  modification  :  and 
also  the  article  which  prohibits  slavery.  Ibid. 

These  provisions  are  not  incompatible  with  state  sovereignty.  Ibidm 

Admitting  a  state  into  the  Union  on  an  equal  footing  with  the  original 
states  does  not  mean,  that  its  powers,  legislative,  judicial  and  execu- 
tive, shall  be  exercised  to  the  same  extent  and  in  the  same  mode  as  all 
the  other  states.  Ibid. 

In  this  respect  the  states  are  unequal,  as  perhi^M  the  powers  of  no 
two  states  are  exercised  in  the  same  mode  and  to  the  same  extent.  lb. 

They  are  equal  as  being  free  in  the  formation  of  their  constitution » 
and  in  the  exercise  of  the  powers  of  gwremment  under  such  restrictions 
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and  limitaUoas  u  each  magr  h«ve  voluntarliy  impoaed  on  itself*  And 
in  the  people  of  each  having  the  power  to  modify  or  change  their  oon- 
atitution  at  discretion.  887 

The  aorereigo^  of  this  country  resides  with  the  conatituencyy  and 
not  with  the  functionaries  of  goyernment.  Ibid, 

Compacts  are  as  obligatory  upon  states  as  upon  individuals.      Und. 

The  provisions  of  the  ordinance,  in  regard  to  navigable  rivers,  and 
the  carrying  places  between  them,  do  not  prohibit  the  legislature  of  the 
state  from  improving  the  navigation  of  such  rivers  and  carrying  places. 

Ibid. 

Where  rivers  are  navigable  above  certain  obstructtonay  they  are 
within  the  provisions  of  the  ordinance.  Ibid. 

PARTIES. 

S«C  JuaiSDICTXOM,  2. 

PARTNERS. 

The  names  of  the  partner*  must  be  proved,  but  when  some  evidence 
has  been  given  on  the  point,  the  court  will  leave  the  evidence  with 
the  jury.  Fbmicm,  FuUer  4r  Co.  v.  CampbelU.    813 

PAY  MASTERS  OF  THE  ARMT. 

Are  entitled  to  receive  the  pay  and  emoluments  of  fifiyoFB  of  Infantry, 
and  not  ^lajors  of  Cavalry.  The  United  Siaiea  v.  Owynne.    270 

PENALTY. 

A  penalty  is  considered  only  as  a  security. 

The  Bank  qf  Mount  Pleatant  v.  Sprigg.    180 
PLEADINGS. 

1.  A  plea  to  the  Jurisdiction  in  criminal  as  well  ss  civ9  cases,  is  the 
prc^per  mode  of  bringing  before  the  Court  the  question  of  jurisdiction. 

UniUd  Stalet  ▼.  Bailey.    235 

2.  A  plea  in  bar  to  a  bill  must  be  full  and  complete,  to  every  part  of 
the  bill,  and  the  fraud  charged  must  be  denied  by  the  plea,  and  also  by 
an  answer  in  support  of  the  plea.  Piaii  v.  Oliver  el  aL    295 

3.  If  the  plea  does  not  set  up  a  bar  to  every  equitable  allegation  in 
the  bill,  it  will  be  overruled.  Ibid. 

4.  If  two  pleas  are  filed  which  ate  substantially  the  same,  the  Court 
will  order  the  latter  to  be  stricken  out. 

Famum.FuUer^  Co.^.CampbelU.    813 

5.  An  averment  of  citinenship  in  the  first  count  in  the  declaration^ 
and  referred  to  in  the  others,  sufficient.  Jonet  v.  HeaUm.    817 

6.  A  plea  that  the  bill  of  exchange,  o»  which  the  action  is  founded, 
was  not  drawn  and  accepted  at  the  place  alleged,  bad  on  demurrer.  lb. 

7.  A  variance  between  the  writ  and  declaration  must  be  pleaded  in 
abatement.  How  et  al.  v.  XcKxnney  ei  al.    319 

B.  A  plea  to  the  jurisdiction  that  there  was  no  averment  of  citiaen- 
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ship  in  tbe  declaration  as  to  one  of  the  deftndahta,  who  was  not  served 
with  process^  not  snatained.  Jiorri»on  v.  Bennett  et  al.    330 

0.  The  plea  to  the  dcclaratimi  not  having  been  filed  within  the  rule, 
a  default  was  entered — which  on  motion  was  set  aside,  and  Jeave  given 
to  plead.  KemhaU  v.  Stewart.    332 

10.  A  plea  that  denies  the  execution  of  the  instrument,  when  re- 
quired to  be  sworn  to,  if  filed  without  affidavit,  admits  the  execution 
of  the  instrument,  but  may  be  good  for  other  purposes. 

JUcClintick  v.  Johruton  ^  Cummtnt.    414. 

11.  A  plea  of  fraud  in  the  execution  of  the  instrument  need  not  state 
the  facts  which  constitute  thefVaud.  Jbid. 

12.'  The  plea  of  duress,  by  the  maker  of  the  note,  as  against  the 
assignee,  is  bad,  unless  there  be  an  averment  of  notice  to  the  assignee. 

Ibid. 

13.  To  a  plea  that  the  note  w«s  given  and  the  assignment  made 
without  consideration,  the  plaintiff  should  take  issue  on  the  want  of 
the  consideration  of  the  note,  or  of  the  assignment,  and  not  of  both.  /6. 

14.  A  plea  that  the  note  had  been  assigned  should  be  supported  by 
some  proof  that  the  right  was  in  the  assignee. 

Conant  v.  Wills  if  Bradley.    427 

15.  A  replication  to  a  plea  of  a  former  recovery,  that  the  evidence 
was  wholly  insufficient  to  establish  the  claim,  or  that  no  evidence  was 
offered  or  received  by  the  Ck>urt,  will  not  avoid  the  bar. 

Ramsey  et  al^  iri  Hemdon,    450 
POLICY  OP  INSURANCE. 

1.  Where  fire  is  one  of  the  enumerated  risks  in  a  policy  on  a  steam- 
boat, &c.  a  loss  by  fire  will  charge  the  underwriters,  though  occasioned 
by  the  negligence  of  the  officers  or  crew. 

Wm.  Waters  v.  The  JHerchants*  Louisville  Insurance  Comply,    275 

2.  If  the  negligence  be  so  gross  as  to  authorize  the  presumption  of 
fraud,  which  would  constitute  barratry,  the  underwriters  are  not  liable, 
unless  the  policy  expressly  insures  against  barratry.  Ibid. 

3.  A  policy  against  fire  on  land  will,  in  the  event  of  loss,  hold  the 
underwriters  liable,  though  the  fire  was  the  result  of  negligence  by 
servants  and  others.  Ibid, 

4.  And  the  same  rule  of  construction  should  be  applied  to  marine 
policies.  Ibid. 

5.  The  rule  of  construction  is  of  general  interest,  as  it  refers  as  well 
to  our  foreign  as  our  internal  commerce,  and  it  should  be  uniform.  lb. 
POSSESSION. 

'    1.  A  possession  to  operate  as  a  bar  must  be  adverse. 

Lessee  of  JUiller  v.  Lindsey  et  ai.    S3 

2.  Possession  under  a  deed  extends  to  the  whole  tract,  if  there  be  no 

adverse  pooseosioa.  EUicoU  4^  JleredUh  v.  Peari.    214 
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8.  A  tenant  put  into  tha  posBMsion  by  the  ^antee  widioat  definite 
boundaries,  will  be  held  to  be  in  possession  to  the  extent  of  the  tract. 

find. 

4.  Possession  without  clum  of  title  is  fimited  to  the  aetnal  occu- 
pancy. Ibid, 

5.  Possession  of  land  may  be  held  by  other  means  tiian  actoal  oocn- 
pancy,  or  by  a  fence*  I&id* 

6.  To  constitute  poesesoion  there  must  be  euch  an  ocenpancy  by  ex* 
ercisinlf  acts  of  ownership  over  the  land,  enjoying  the  profits,  dec.  as 
to  give  notice  to  the  public  and  all  concerned  of  the  claim. 

Leaee  of  Swing'  y.  Burnett    2M 

7.  Paying  taxes,  suing  trespassers,  dec.  not  sufficient  to  eonsidiate  an 
adverse  possession.  BM* 

8.  An  adverse  possession  held  by  a  tenant  in  common,  to  the  exclu- 
sion of  his  ce-teoants,  bars  under  the  statute.  Sco»  v.  l^oiu.  486 
POST  MASTER  GENERAL. 

Must  bring  suit  within  two  years  from  the  time  that  a  post  master 
is  required  by  law  to  pay  over  tho  money  in  his  hands,  or  the  sureties 
will  be  discharged.  Pott  Mauler  General  v.  FenneUeiaL    219 

POWER  OP  ATTORNEY. 

A  power  of  attorney  not  under  seal  does  not  authorise  the  execotion 
of  a  deed.  Heirs  of  Pialt  ▼.  Hem  ^MeCuliough.      82 

An  executor  who  is  empowered  by  will  to  sell  tlie  lands  of  the  de- 
ceased, **in  the  best  mode  in  his  judgment,"  for  the  interest  of  the 
estate,  cannot  authorise  another  person  to  sell  and  convey. 

Pearvm  v.  Jamemn,     199 
A  sale  and  conveyance  of  the  appointee,  under  such  circumstances, 
does  not  divest  the  heir  at  law.  Ibid, 

PRACTICE. 

If  a  new  title  be  asserted  in  an  amended  bill  it  is,  as  to  the  statute 
of  limitations,  the  commencement  of  a  new  suit* 

Hohnes  et  oL  v.  Troui  ei  al*     11 
A  demise  may  be  extended  after  judgement. 

Ledgirwaod  et  al  v.  Pidkei^s  Jkmrt.     144 
Where  defendants  are  not  liable  to  be  imprisoned,  baU  discharged. 

Beert  v.  Haughion  et  aL    281 
Default  set  aside  on  motion,  as  a  matter  of  course. 

KembaU  ^.  Stewart.    332 
In  an  action  against  the  aceeptor  of  a  bill,  the  defendant  filed  a 
plea  without  affidavit ;  leave  given  to  amend,  by  adding  affidavit. 

.     Losing  ^  Co,  V.  Fairchitd,    333 
A  plea  to  the  jurisdiction  in  a  criminal  as  well  as  in  a  civil  case  is 
the  proper  mode  of  raising  the  question  of  jurisdiction. 

Tke  UnUed  Staim  v.  AmI^*    285 
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If  two  pleas  ave  filed  which  are  substantially  the  same,  the  court 
will  order  the  latter  to  be  struck  out. 

Famnm,  Fuller  6f  Co.  v.  Campbells.    313 

The  names  of  partners  must  be  proved,  but  wliere  some  evidence  has 
been  given  on  the  point,  the  court  will  leave  the  evidence  with  the 
jury.  Ibid. 

No  individual  in  his  own  name  can  prosecute  for  a  public  nuisance^ 
unless  it  be  a  private  nuisance  to  him. 

Spooner  v.  JteConnell  ei  tU.    388 

The  courts  of  the  United  States  have  power  to  grant  a  new  trial  in  a 
capital  as  well  as  in  other  criminal  cases. 

United  Stales  v.  Keen.    429 

Where  an  injunction  has  been  violated,  a  motion  should  be  made  on 
notice  having  been  given,  that  the  defendant  stand  committed. 

Worceaer  ei  al.  v.  Truman  6f  Smith*    463 

Where  the  jury  omitted  to  find  on  one  of  the  counts  in  an  indictment, 
the  court  permitted  the  district  attorney  to  discontinue  it. 

United  States  v.  Keen,    429 
PRINCIPAL  AND  SURETY. 

In  ordinary  cases  sureties  are  discharged  by  giving  time  for  a  valoa* 
ble  consideration,  without  their  consent,  to  the  principal* 

Bank  of  Mount  PleasarU  v.  Sprigg.     160 

But  principals  are  not  bound  to  use  active  diligence,  unless  required 
to  do  so,  through  a  court  of  Chancery.  Ibid. 

Where  all  are  bound  expressly  as  principals,  in  an  instrument  under 
seal,  no  part  of  them  can  show  that  they  are  sureties.  Ibid. 

New  securities  given  by  a  receiver  of  paUic  moneys,  are  not  respon« 
siUe  for  prior  defalcations,  unless  the  condition  of  the  new  bond  shall 
embrace  them.  Myers  v.  The  United  States,    493 

The  government  cannot  apply  money  received,  by  a  receiver  of  public 
moneys  and  paid  over,  after  the  date  of  the  bond,  in  discbarge  of  a  prior 
defalcation  to  the  prejudice  of  the  new  svreties.  Ibid. 

A  surety  for  a  public  officer  is  not  bound  after  an  absolute  resignation 
of  such  officer.  The  United  States  v.  Wright.    509 

PROCESS. 

Process  should  be  served  on  an  infant  before  the  appointment  of  a 
guardian  ad  Utem.  Carrington's  Heirs  v.  Brents  et  al.     174 

A  voluntary  appearance  is  a  waiver  of  process.  Ibid. 

Where  a  writ  is  served  on  a  person  of  a.difierent  name  from  the  one 

against  whom  it  was  issued,  and  there  is  no  appearance,  the  plaintiff 

cannot  proceed.  Elliott  et  al.  v.  Holmes  et  al.    466 

53 
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PROMISSORY  NOTB* 

OatfltaDding  negotiable  notes,  wherethe  cootraet  forthe  Mle  of  land 
on  which  they  were  given  is  decreed  to  be  reeeinded,  will  be  decreed 
to  be  delivered  np  and  cancelled.    McKay  v.  COrringiom  61 

If  the  bolder  of  a  promieflory  note  give  time  to  the  maker,  the  indor- 
aer  ia  diacharged.    Bank  U.  8.  v.  Hatch.  02 

A  note  given  by  citizena  of  Indiana  to  A«  and  B.  of  Cincinnati,  hot 
not  payable  at  any  particular  place  apon  iki  face,  mast  be  demanded 
when  due,  of  the  drawers,  or  at  their  naual  place  of  boainefla,  to  charge 
the  indoraer.    Burrotof,  Hail  4r  Co.  v*  Hamnegan.  909 

The  holder  of  a  negotiable  note  ia  preeamed  to  have  the  right,  and 
being  the  payee  may  strike  out  the  indorsements  on  it,  and  bring  the 
action  in  his  own  name.      Conant  v.  WUU  4r  Bradley*  907 

A  note  payable  to  A.  B*  C*  or  D.  is  payable  to  the  promiMees,  indi- 
vidually, and  not  to  the  three  first  jointly,  or  the  fourth. 

ITrighi  et  ai.  v.  CogtweO.    471 

RECEIVER  OF  PUBLIC  MONEYS. 

A  receiver  of  public  moneys  is  entitled,  under  the  law,  to  one  per 
cent*  on  moneys  received,  until  the  allowance  shall  amoont  to  twenty- 
five  hundred  dollars,  though  the  same  shall  accrue  within  the  first  six 
months  of  the  yisar.     United  Staiet  v.  JUcCariy.  SOS 

This  per  centum  cannot  be  graduated,  as  an  annual  salary  to  be  paid 
quarterly.  ibid. 

Especially  this  cannot  be  done,  where  the  incumbent  lesignB  or  is 
removed  before  the  close  of  a  year.  Ibidm 

A  bond  given  by  a  receiver  of  public  moneys,  with  scrawl  seals  is  a 
good  bond  under  the  act  ofCongress. 

United  Siatetyf.  Stephemon  a  ai.    462 

The  per  centum  allowed  to  a  receiver  cannot  be  graduated  and  paid 
quarterly.     TAe  United  Statu  v.  Edward:  467 

The  aureties  of  a  receiver  of  public  monies  cannot  be  made  liable  for 
defalcations,  prior  to  the  date  of  their  bonds,  unless  such  defidcations 
are  expressly  covered  by  the  bonds.    Jiyert  v.  2^  U.  Statef.         4SJ& 

RECOVERY. 

^e  FoBMSR  RnoovniT. 

REMEDY. 

An  insolvent  law  which  relieves  tbe  debtor  from  imprisonment  afibcts 
the  remedy  only.  Be^n  et  at.  y.  Hmightan.    232 

The  recognizance  of  speocU  bail  is  a  part  <^tbe  remedy.  Ihid. 

The  act  of  the  ddtii  February,  1889,  which  adopts  the  laws  of  a 
stote,  in  regard  to  imprisonment  of  debtors,  gives  immediate  effect  to 
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these  laws,  as  well  in  eases  pending^  as  in  those  sabseqaently  com« 
menced.  Oray,  Sherwood  ^  Co,  y.  Jdunroe  et  al.    628 

This  law  relates  to  the  remedy,  and  does  not  impair  the  obligation 
of  the  contract.  Jbid. 

In  a  case  where  appearance  bail  had  been  given,  before  the  passage 
of  the  law,  the  defendants  are  not  bound  to  give  special  bail,  but  may 
be  discharged  on  motion,  on  common  bail.  Ilnd. 

RESTITUTION,  WRIT  OF 

See  Ejbotiisht,  1. 
8EISEN. 

In  Kentucky,  to  enable  a  demandant  to  recover  in  a  writ  of  right  he 
must  show  seisen  within  thirty  years. 

Ellicoit  ^  JHeredith  v.  Pearl.    216 

By  the  common  law,  seisen  daring  coverture  must  be  shewn  to  en- 
title the  husband  to  claim  as  tenant  by  the  curtesy. 

Le$9ee  qfBarr  ▼•  OalUnoay*    476 

To  this  rule  there  are  certain  exceptions.  Ibidm 

An  entry  on  wild  lands  unnecessaiy,  if  no  adverse  possession.    Ibid. 

Letters  patent  give  actual  seisen.  Ibid. 

Adverse  possession  must  be  shown,  not  presumed,  agaiost  the 
deed.  Ibid. 

STAGE  PROPRIETOR. 

A  stage  proprietor  is  bound  to  furnish  good  coaches,  gentle  and  well 
broke  horses,  good  harness,  and  a  prudent  and  skilfbl  driver;  and 
should  a  passenger  receive  an  injury  fh>ffl  any  defect  in  this  prepara- 
tion, the  proprietor  is  liable.  JUcKinney  v.  JVeiZ.    540 

The  upsetting  of  a  stage  ib  prima/acia  evidence  of  negligence ;  and 
a  passenger  who  has  been  injured  need  show  nothing  more  to  sustain 
his  action.  Ibid. 

'It  will  then  be  incumbent  on  the  defendant  to  show,  by  way  of  redu- 
cing the  damages  or  in  bar  of  the  action^  the  circumstances  of  the  case. 

Ibid. 

The  proprietor  is  not  responsible  for  casualties  which  could  not  be 
foreseen  nor  guarded  against.  Ibid. 

But  he  is  liable  for  the  smallest  degree  of  negligence  in  the  driver, 
and  ftr  his  want  of  skill.  Ibid. 

SURETY. 

See  Paincipal  and  Sv&ktt. 

SURVEY. 

An  entry  in  Tennessee  must  be  surveyed  in  a  square  or  oblong,  if  a 
different  form  be  not  called  for.    Mitchell  v.  Thompion  et  al.  99 
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'  Errors  in  the  survey  sboald  be  corrected  in  a  reasonable  time.       90 

By  the  survey  the  boundaries  of  the  tract  claimed  are  shown,  and  no 

chanife  can  be  made  to  affect  rJgfhts  acquired  subsequently.  Ibid. 

TAX  TITLE. 

Before  the  act  of  1824,  a  deed  given  on  a  tax  sale  in  Ohio  could  not 
be  received  as  prima  facia  evidence  of  title. 

Lenee  of  Dunn  y*  Ocunes  4r  Oilberi.     322 

The  person  claiming  under  such  deed  must  show  that  all  the  legal 
requisites  of  the  law  have  been  complied  with*  Ibid. 

A  record  from  the  books  of  the  county  Auditor^  must  show  the  trana. 
actions  as  they  occurred,  to  be  evidence.  Ibid. 

A  historical  account  of  the  events,  is  not  a  record  within  the  statute. 

Ibid. 

The  facts  must  btf  stuted  to  enable  the  court  to  judge  of  their  suffi- 
ciency. Ibid. 

TENANCY  BY  THE  CURTESY. 

At  common  law  seisen  in  fact  was  necessary,  during  the  life  of  the 
wife,  to  enable  the  husband  to  claim  as  tenant  by  the  curtesy. 

Lettee  of  Barr  v.  OaUaway.    5^6 
To  this  rule,  there  were  some  exceptions.    In  this  country  an  entry 
on  wild  lands  is  not  necessary  to  give  this  tenancy,  there  being  no  ad- 
verse possession.  Ibid. 
A  patent  gives  a  seisen  in  deed,  there  being  no  adverse  possession. 

Ibid. 

TREASURY  TRANSCRIPT. 
See  EviDBNos,  26, 27. 

TRUSTEE. 

The  statute  of  limitations  does  not  run  against  a  trust. 

iFalionM  ^  Payne* 9  heim  v.  Couhon.    132 

When  the  relation  of  trustee  and  cestui  que  trust  exists  on  the  death 

of  the  trustee,  nothing  but  the  mere  legal  estate  descends  to  his  heirs. 

Ibid. 

VARIANCE. 

See  Abatement,  1. 
An  unsubstantial  variance  between  the  note  and  the  declaration 
where  the  note  is  set  out  according  to  its  effect,  will  not  be  regarded. 

Conam  V.  IFStf  ^  Bradley.    ASH 

A  note  payable  to  A,  B,  C,  or  D,  not  admitted  under  a  count,  in 

which  the  defendant  is  represented  to  have  promised  to  pay  the  three 

first,  or  the  fourth.     Wright  el  al.  v.  CogmeU.  471 
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VENDOR  AND  VENDEE. 

ikn  executrix  who  purchases  land  under  a  decree  against  the  vendee 
for  the  purchase  money,  can  take  only  the  equity  of  the  vendee. 

McKay  v.  Carrmgtcn*    56 

Where  the  vendor  on  the  sale  of  land  reserves  the  right  to  annul  the 
contract)  on  a  fliilure  to  pay  any  of  the  instalments,  by  repaying  the 
money  received,  the  contract,  except  by  consent,  can  be  annulled  only 
in  that  mode.  54 

The  payment  of  an  instalmeut  may  be  waived.  Dnd. 

Where  a  contract  for  land  is  void  or  cannot  be  enforced  by  reason  of 
laches  in  the  vendee,  on  the  death  of  the  vendor  the  land  descends  to 
his  heirs.  Bat  on  a  valid  contract  for  the  sale  of  land,  on  the  death  of 
the  parties  the  land  descends  to  the  heirs  of  the  vendee,  and  the  pur* 
chase  money  goes  to  the  executor  or  administrator  of  the  vendor,  ibid. 

Where  the  title  is  defective  and  the  purchaser  fails  to  obtain  posses- 
sion, the  land  has  greatly  deteriorated  in  value,  and  the  notes  for  the 
purchase  money  are  negotiable  and  outstanding,  chancery  will  rescind 
the  contract,  decree  the  repayment  of  the  purchase  money  with  interest 
and  that  the  notes  shall  be  delivered  up  to  be  cancelled.  Ibid. 

A  purchaser  at  a  sale  of  real  estate,  under  an  order  of  court,  having 
paid  the  considesation,  may  compel  the  heirs  of  the  deceased  to  make 
a  title.     Heir»  o/Piait  v.  Heira  o/J^cCuUough.  83 

A  vendee  niko  has  notice  of  such  facts  as,  with  ordinary  diligence, 
will  lead  him  to  a  full  knpwledge  of  an  outstanding  equity,  is  a  purcha- 
ser with  notice.     Hinde  et  aJ.  v,  VcUtier  et  al.  118 

The  relation  of  vendor  and  vendee  must  exist,  to  enable  a  court  of 
equity  to  decree  a  conveyance  of  land. 

WaUom  it  PayneU  hw»  v.  Coukon.     126 

The  vendor  agreed  to  make  a  deed  in  three  months,  and  then  the 
vendee  agreed  to  give  a  mortgage  to  secure  the  payment  of  the  purchase 
money,  on  failufe  by  the  vendor  to  make  the  deed,  under  proper  circum- 
stances, chancery  will  consider  the  mortgage  as  having  been  executed. 

Longtoorth  v.  Taylor.    S96 

A  party  who  wishes  to  put  an  end  to  a  contract,  must  not  himself  be 
in  default.  Ibid, 

VERDICT. 

See  Ju&T,  2,  3,  4. 

WILL. 

1.  A  will  is  valid  without  being  sealed,  unless  a  seal  be  required  by 
statute.    Heirs  ofPiaU  v.  Hein  ofJiScCuUouffh.  71 

2.  The  ordinance  of  1787  required  a  seal,  but  the  law  of  1795  which 
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was  tabfltitated  for  the  oc4inancey  in  this  respect  did  not  leqoire  a  neaL 

MHd. 

8.  A  will  held  to  be  efficiently  proved,  when  first  exhibited,  and 
proved  before  two  associate  judg^es,  who  were  not  authorised  to  take 
the  probate,  if  before  a  competent  coart,  there  is  such  a  reference  to 
the  facts  first  sworn  to,  as  to  show  that  they  were  established  on  the 
second  proof  of  the  will*  Ibid^ 

4.  The  executor  having  acted  tinder  the  will,  and  his  acts  being  re- 
cognized by  the  Court,  is  strong  proof  that  the  will  was  proved.    IHeL 

5.  An  execntor's  devise  good,  which  is  to  taJse  eflfect  on  the  happen- 
ing of  a  contingency.    Beard  ei  dl»  v  Rowan,  142 

6.  A  will  proved  in  another  state,  according  to  the  laws  of  Tcmiea- 
see,  if  recorded  in  the  state,  is  evidence.  Fletger  et  al,  v.  Podei  al,  189 

7.  The  registration  of  snch  will  has  relation  back  to  the  time  it  was 
proved.  Rid. 

6.  A  devise  of  land  to  an  individual ,  and  in  consequence  of  the  great 
value  of  the  land  thus  devised,  the  devisee  was  required  to  pay  specific 
legacies,  constitutes  a  charge  on  the  land,  though  sold  and  conveyed  to 
a  stranger.    Mtrancy  ei  al»r»  Buford  et  a/.  195 

9.  Where  a  will  empowers  an  executor  to  sell  the  real  estate  of  the 
deceased,  <Mn  the  best  mode  in  his  judgment  for  the  interest  of  the  es- 
tate," cannot  delegate  the  power  to  sell  it  to  another. 

jPeonofi  v«'/afaiton.    199 

10.  A  rule  made  on  a  power  of  attorney,  under  such  circumstances, 
does  not  divest  the  heir.  Ibid. 

WITNESS. 

1.  A  fact  denied  by  an  answer  must  be  proved  by  two  witnesses,  or 
by  one  witness  and  strong  circumstances.    Smiih  v.  Shane  ^  Jlfeigt.  27 

2.  A  book  published  by  a  witness  may  be  read  to  show  inaccuracy  of 
the  recollection  of  the  witness.  Harmer^s  heirs  Y,Jiarri9^0wynne*  46 

3*  An  instrument  of  thirty  years  standing,  not  impeached,  need  not 
be  proved  by  the  subscribing  witness.  Fiatt  v.  FaiHer  et  al.    164 

4.  And  where  an  instrument  is  impeached,  if  the  ground  of  impeach- 
ment be  removed  by  evidence,  the  instrument  must  stand  on  the  ordi- 
nary ground,  unafibcted  by  the  impeachment. 

WaUom  ^  hein  of  Pa^fne  v.  Cbtclton.    123 

5.  A  notice  denied  by  the  answer  must  be  proved  by  more  than  one 
witness.  Piatt  v.  rattier  et  at.    168 

6.  A  witness  was  offered  to  prove  what  a  certain  person  had  said 
respecting  the  corner  of  a  survey,  who  was  deceased.    Held  inadmis-- 
•ible.  mUcQtt  Sf  Jierediih  v ,  PeaH.    206 
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7.  Hearsay  aa  to  bottndarlea  is  eridenoe,  and  also  as  to  pedigree, 
but  the  above  is  not  within  the  mJe.  206 

8.  A  witness  having  sworn  to  certain  facts,  to  disccedit  him,  his  own 
statements  which  are  different  from  those  sworn  to  may  be  proved, 
there  being  no  objection ;  bat  to  support  the  witness  other  statements 
which  cocroboiate  his  oath  cannot  be  shown*  Ibid* 

9.  A  witness  cannot  be  impeached  by  proving  that  at  other  times  he 
made  contradictory  statements^  unless  he  shall  be  interrogated  as  to 
snch  statements.  McKinney  v.  JVet/.  .  540 

10.  But  where  an  ex  parte  deposition  of  a  witness  was  read,  such 
questions  were  permitted  to  be  asked*  Jbid. 

WRIT  OF  RIGHT. 

1.  In  a  writ  of  right  the  evidence  must  correspond  with  the  coont. 

Scott  et  al.  V.  Wlddingrion  et  al.    193 

2.  In  this  action  the  writ  is  on  the  title,  and  net  on  the  right  of  pos- 
session only.  Ibid, 

3.  To  enable  a  demandant  in  a  writ  of  right  to  recover  in  Kentucky 
he  most  show  seisen  within  thirty  years.  Ibdd, 
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